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PREFACE. 


The  object  of  the  Author,  in  the  following  work,  has  been  to  collect  and 
digest  the  Law  relative  to  Pleading  and  Evidence  into  the  smallest  com- 
pass, and  under  the  most  convenient  arrangement.  * 

The  work,  consequently,  not  only  contains  the  general  principles  of  the 
Law  respecting  Pleading  and  Evidence,  and  the  forms  of  Civil  Actions, 
but  also  the  form  of  the  remedy,  the  pleadings,  and  the  evidence  necessary 
for  the  support  of  every  ground  of  action;  likewise  the  pleading  and  evi- 
dence necessary  to  the  support  of  every  defence,  with  the  Precedents  of 
most  common  use  in  all  these  cases. 

The  content*  of  the  work  are  alphabetically  arranged,  each  title  contain- 
ing such  portions  of  the  Law  of  Pleading  and  Evidence  as  are  peculiar  to 
it; — this  arrangement  having  been  considered  the  most  proper,  to  compress 
and  simplify  the  work,  as  well  as  to  render  it  more  convenient  for  the  pur- 
pose of  reference.  # 

The  arrangement  of  each  separate  title  is,  as  nearly  as  possible,  uni- 
formly the  same;  and,  wherever  subdivision  is  required,  is  explained  by 
the  list  of  contents  at  the  head  of  each.  Whenever  the  laws  of  pleading 
and  evidence  have  been  combined,  the  arrangement  of  the  title  is  as  fol- 
lows:— As  regards  the  plaintiff, — first  his  remedy  is  described;  then  the 
law  which  governs  the  form  of  that  remedy;  next,  the  form  itself;  and 
lastly,  the  evidence  required  to  support  that  form.  As  regards  the  defen- 
dant, a  similar  course  is  pursued :  instructions  are  first  given  as  to  the 
choice  of  his  plea ;  next,  as  to  the  manner  of  framing  it ;  and,  lastly,  the 
evidence  required  to  support  it. 

The  work,  to  those  who  are  not  familiar  with  such  undertakings,  will 
convey  a  very  inadequate  idea  of  the  pains  and  time  employed  in  compos- 
ing it:  they,  however,  who  have  experienced  the  trouble  of  such  a  task, 
will  appreciate  the  difficulties  attendant  on  it.  The  Author,  therefore, 
hopes  for  their  indulgence,  if,  in  the  multitude  of  points  of  which  it  treats, 
and  of  references  which  it  contains,  errors  may  have  chanced  to  occur. 

The  Author  has  spared  no  labour  to  render  the  work  of  extensive  prac- 
tical utility,  and  has  to  acknowledge  the  kind  assistance  of  some  of  his 
friends,  whose  knowledge  and  experience  in  the  profession  have  materially 
aided  him  in  completing  it. 

LONDON :— Iiotr-Timpli  Lame, 


ADVERTISEMENT  TO  THE  FOURTH  AMERICAN  EDITION. 

Th*  additions  to  the  present  edition  have  been  incorporated  with  the  text  of  the  author ; 
bat  they  may  be  readily  distinguished  from  it,  having  been  inserted  between  brackets. 
They  have  been  derived  from  the  English  Reports  published  since  the  appearance  of  the 
last  edition  of  this  treatise,  including  such  of  the  year  1843  as  had  appeared  in  this 
country  up  to  the  time  of  going  to  press. 
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Pleas  to  the  Jurisdiction. 

These  pleas,  though  technically  different  from  other  pleas  in  abatement 
in  the  three  following  points  of  form — 1.  in  being  always  pleaded  in  per- 
son ;  2.  in  requiring  only  half  defence ;  3.  in  concluding  "  if  the  court  will 
take  cognizance,  &c,  that  the  bill  be  quashed ;"  yet,  in  other  respects,  are 
essentially  the  same,  as  they  abate  the  writ:  Bac.  A.  Pleas,  E.  2.  3  BL 
C.  301.  Gilb.  C.P.  187. 

The  courts  of  Westminster  have  jurisdiction  in  all  transitory  actions, 
and  local  actions  in  England  and  Wales,  1  Wood,  193,  Andr.  198,  unless 
it  be  taken  away  by  stat.,  or  the  pit.  show  by  his  declaration  that  the  ac- 
tion occurred  in  an  exclusive  jurisdiction :  1  Wood,  193 ;  Bac.  A.  Pleas, 
E.  1.  And  objections  to  their  jurisdiction  must  in  general  be  pleaded,  but 
in  some  cases  it  may  be  given  in  evidence  under  the  general  issue,  Carth. 
11,  354,  5  Mod.  144 ;  as  where  the  court  has  no  jurisdiction  at  common 
law,  or  it  has  been  taken  away  by  stat.;  6  East,  583 ;  1  East,  352 ;  4.  T. 
R.  503.  Sometimes  a  statute  requires  a  special  plea,  but  in  inferior  courts 
nothing  can  be  intended  to  be  within  their  jurisdiction  unless  so  expressly 
alleged ;  therefore,  in  most  of  the  inferior  courts,*the  want  of  jurisdiction, 
though  not  taken  advantage  of  by  plea,  is  fatal,  either  by  nonsuit,  bill  of 
exceptions,  prohibition,  or  a  writ  of  false  judgment:  Gilb.  C.  P.  188, 189; 
1  Saund.  98,  n.  1.  It  is  best,  however,  for  the  deft,  to  plead  to  the  juris- 
diction in  these  cases;  Bac.  A.  Courts,  D.  4.  Some  pleas  to  the  jurisdic- 
tion are  created  by  privilege  of  suing  in  particular  courts,  as  in  the  case 
of  attorneys  and  other  officers  of  the  court  ipost. 

*A  plea  to  the  jurisdiction  in  the  inferior  courts  must  be  pleaded  [*2] 
within  four  days  after  declaration,  8  T.  R.  474,  and  before  impar- 
VOi.  i.  2 
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lance :  Qilb.  C.  P.  187.  It  cannot  be  pleaded  after  any  other  plea  which 
has  admitted  the  jurisdiction.  It  must  be  verified  by  affidavit:  4  Ann.  c. 
16,  s.  11.  For  other  matters  as  to  when  a  deft  may  plead  to  the  jurisdic- 
tion, and  the  forms  and  qualities  of  the  plea,  see  1  Chit.  PL  380  to  386. 
This  plea  is  not  so  frequent  in  practice  as  to  require  other  observations  here: 

Pleas  in  Abatement  in  general. 

These  pleas  differ  from  pleas  in  bar,  as  they  tend  merely  to  defeat  the 
present  suit;  they  may  be  arranged  in  the  following  order: — 

1.  To  the  disability  of  the  person  either  of  the  deft  or  pit 

2.  To  the  declaration  or  count 

3.  To  the  writ  for  matter  apparent  on  the  face  of  it,  or  matter  dehors. 

4.  To  the  action  of  the  writ 

And  in  this  order  they  ought  to  be  pleaded,  as  every  subsequent  plea 
waives  the  ground  of  the  foregoing. 

Pleas  to  the  Disability  of  the  Person  of  the  Plaintiff  either  deny  his 
existence  as  fictitious  or  dead,  1  Wils.  302,  Co.  D.  Abt  E.  16, 17,  B.  Ab. 
L.  (and,  where  a  sole  pit.  dies,  pending  the  suit,  it  is  a  ground  of  abate- 
ment ;  but,  if  there  are  more  than  ope,  the  cause  of  action  survives  to  the 
others,  by  8  and  9  Wil.  3,  c.  11,  s.  7,  2  Saund.  72.  k.  Com.  D.  Abt 
H.  32,  33) ;  or  deny  his  ability  to  sue,  as  an  alien  enemy,  Com.  D.  Abt 
E.  4, 2  Str.  1082;  as  outlawed  upon  mesne  or  final  process,  Gilb.  C.  P.  196, 
Co.  D.  Abt  L.  3, 1  East,  634,  as  attainted  of  treason  or  felony,  Carth.  137, 
138  (though  this  is  sometimes  pleadable  in  bar,  2  B.  &  A.  258);  as  an  in- 
fant, and  that  he  has  declared  by  attorney,  2  Saund.  209,  a. ;  or  as  covert, 
post,  Coverture,  5.  But  a  person  outlawed,  or  attainted,  may  sue  in  au- 
tre droit,  or  for  another's  benefit :  Fost  c.  61. 

Pleas  to  the  Disability  of  the  Person  of  the  Defendant  are  coverture 
or  infancy,  see  post, "  Coverture,  5 ;"  when  the  deft,  is  sued  as  heir  on  the 
obligation  of  his  ancestor,  in  which  case  the  parol  shall  demur,  or  proceed- 
ings be  stayed  till  he  comes  of  age,  Co.  D.  Inft.  D.  £  Ea.  485, 4  T.  R.  77 ; 
but  an  infant  devisee  cannot  do  this ;  4  Ea.  485. 

Pleas  to  the  Count  do  not  now  occur,  as  the  court  will  not  grant  oyer 
of  the  writ :  2  Wils.  394-5 ;  Tidd,  687. 

Pleas  in  Abatement  of  the  Writ  are  so  termed  from  th&r  effect,  as, 
strictly  speaking,  the  refusal  of  oyer  of  the  Writ  prevents  an  objection  to  it : 
but,  as  the  declaration  is  presumed  to  agree  with  the  writ,  any  mistake 
carried  out  into  it  may  be  the  subject  of  a  plea  in  abatement,  to  the  writ 
or  bill :  1  B.  &  P.  648;  3  B.  &  P.  399.  Matter  apparent  on  the  face  of  the 
writ,  such  as  an  omission  of  the  deft/s  addition,  and  other  defects  which 
do  not  appear  in  the  declaration,  are  no  longer  subjects  of  abatement, 
1  Saund.  318,  3  B.  &  P.  399 ;  but  matter  dehors,  such  as  misnomer,  non- 
joinder, &c.,  which  are  existing  defects  at  the  time  of  suing  out  the  writ, 
are :  see  post,  as  to  these  pleas. 

Pleas  in  Abatement  to  the  Action  of  the  Writ  are,  that  it  is  miscon- 
ceived or  prematurely  brought,  &c. ;  but,  as  these  matters  are  ground  of 
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nonsuit  and  demurrep,  they  are  rarely  pleaded  in  abatement:  2  Saund. 
210,  a. ;  Lutw.  8, 13.  It  may  also  be  pleaded  that  there  is  another  action 
pending,  5  Co.  R.  62,  a.,  in  the  same  court  or  in  another:  1  Camp.  60-1, 
pasty  17. 

*  Qualities  and  Forms  of  Fleas  in  Abatement.        [  *3  ] 

Title.]  Pleas  in  abatement,  should,  in  general,  be  entitled  of  the  term 
in  which  the  writ  was  returnable,  and  ought  to  be  pleaded  before  general 
imparlance,  2  M.  &  S.  484,  and  within  four  days  inclusive  after  the  delivery, 
or  filing,  and  notice  of  the  declaration,  1  T.  R.  277;  unless  filed  in  vacation, 
or  too  late  in  the  term;  when  the  deft  has  four  days  of  the  ensuing  term 
to  plead  in,  7  T.  R.  447,  n.  d.  6  ib.  369;  or  unless  the  last  of  the  four  days 
be  a  Sunday,  when  the  deft,  has  the  whole  Monday  to  plead  in:  3  T.  R. 
642.  If  the  deft  plead  in  abatement  in  the  second  term,  he  should  do  so 
with  a  special  imparlance:  2  Saund.  1,2.  And,  if  the  plea  be  entitled  of 
a  subsequent  term  without  the  proper  imparlance,  pit.  may  sign  judgment, 
4  T.  R.  520,  2  Saund.  1,  or  move  to  set  it  aside,  6  T.  R.  373;  or  demur, 
2  M.  &  S.  484;  or  allege  the  imparlance  in  the  replication  by  way  of 
estoppel:  2  Saund.  1.  n.  2.  But,  if  the  pit  reply  to  the  plea  generally,  the 
fault  is  cured:  ib.  Where  an  attorney  is  sued  in  vacation,  entitling  the 
plea  as  of  the  preceding  term  the  bill  is  entitled  of,  is  not  improper: 
Holme  v.  Dalby,  1  Chitt  R.  704;  3  B.  &  A.  259,  S.  C. 

Commencement — Appearance — Defence,  fyc] — Care  must  be  taken 
that  the  deft's  and  pit's  names  be  stated  properly;  see  the  forms, post. 
Most  pleas  in  abatement  may  be  pleaded  by  attorney;  a  married  woman, 
however,  can  only  plead  her  coverture  in  person,  as  she* cannot  appoint 
an  attorney:  2  Saund.  209,  b.  So,  in  the  ease  of  misnomer,  unless  under 
a  special  warrant  of  attorney,  ib.;  but  see  10  East,  85.  An  infant  must 
plead  by  guardian,  and  not  by  attorney  or  prochein  amy:  2  Saund.  117, 
/.  n.  1.;  212,  a.  n.  4;  1  Moore,  250;  5  B.  &  A.  418.  These  pleas  should 
be  pleaded  after  half  and  before  full  defence :  2  Saund.  209,  c.  Misnomer 
of  deft,  should,  in  strictness,  be  pleaded  without  defence:  2  Saund.  209, 
c;  8  T.  R.  631,  post,  10.  When  the  deft,  pleads  in  abatement  to  the  writ 
for  matter  apparent  on  the  face  of  it,  it  is  usual  to  begin  as  well  as  con- 
dude  the  plea  by  praying  judgment  of  the  writ,  and  that  the  same  may  be 
quashed;  but  this  is  not  so  where  the  plea  is  for  matter  dehors:  2  Saund. 
209,  a.  n.  1 ;  209,  rf.;  10  East,  87. 

Subject  Matter  of  Plea.]  The  greatest  possible  precision  and  certainty 
are  required  in  pleas  in  abatement.  They  must  be  certain  to  every  intent, 
and  nothing  be  left  to  intendment:  2  Saund.  209,  c.  d.  Thus,  a  plea  of 
misnomer  must  not  only  state  the  real  name,  but  also  aver  that  by  that 
name,  the  party  was  known  and  called  at  the  time  of  the  issuing  of  the 
writ,  or  exhibiting  the  bill;  and  also  conclude  with  a  special  traverse  of 
his  ever  having  been  called  or  known  by  the  name  in  the  writ  or  bill :  see 
Golds.  86;  Skin.  620;  Lutw.  15;  2  Saund.  209,  b.  n.  The  plea  must 
not  be  repugnant,  Carth.  207,  5  T.  R.  487;  nor  double,  as  pleading  two 
outlawries:  Carth.  8,  9;  1  Show.  80:  Hardw.  286;  2  Lev.  82.  It  must 
be  an  answer  to  the  whole  declaration;  that  is,  the  whole  matter  of  com- 
plaint must  be  covered  by  the  plea  or  pleas  pleaded,  5  T.  R.  553;  for  there 
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may  be  a  plea  in  abatement  to  part,  and  in  bar  to  the  residue,  or  the  like. — 
The  plea  must  also  give  the  pit  a  better  writ;  for,  if  it  show  pit.  could  not 
have  anpwrit  at  all,  the  plea  should  be  in  bar,  and  not  in  abatement;  4  T. 
R.  237;  2  B.  &  P.  124, n.;  8  T.  R.  515;  5  Taunt  653.  A  plea,  however, 
to  the  whole  matter  and  substance  of  the  writ  need  not  give  the  pit  a  bet- 
ter writ :  Th.  D.  15.  c.  1,  s.  4.  A  variety  of  cases  peculiarly  applicable  to 
the  subject  matter  in  the  forms  hereafter  given  will  be  found  there. 

Venue.]  No  venue  is  necessary;  and,  though  a  wrong  venae  be  stated, 
it  is  immaterial:  7  T.  R.  243;  1  Salk.  4;  Skin.  620. 

*  Conclusion,  #<?.]  In  pleas  in  abatement,  the  court  will  give  no 
[*4]  other  judgment  than  that  prayed  for  by  the  party:  10  East,  87;  1 
B.  &  A.  172.  Great  care  must  therefore  be  taken  in  stating  a  pro- 
per conclusion.  When  the  action  is  by  original,  the  deft,  in  pleading  to 
die  writ  or  count,  should  conclude  his  plea  by  praying  judgment  "of.  the 
writ  or  count,"  and  that  the  same  may  be  quashed:  5  Moo.  132.  When 
by  bill,  the  plea  should  conclude  by  praying  judgment "  of  the  bill,91  and 
not  of  the  declaration,  nor  even, as  it  seems,  of  the  bill  and  declaration:  2 
M.  &  S.  484;  2  B.  &  P.  124,  n.  c.  (but  not  so  if  the  proceedings  be  by 
original:  2  Saund.  209.)  And,  by  bill,  it  is  bad  to  conclude  with  a  prayer 
that  the  writ  and  declaration  (1  B.  &  A.  172,)  or  that  the  declaration 
alone,  be  quashed:  2  Chitt  R.  539. 

When  the  deft,  pleads  in  abatement  for  nonjoinder  to  the  whole  of  the 
action,  it  is  sufficient  to  plead  to  the  "  unit"  or  "  bill"  only,  without  add- 
ing "  and  declaration ;"  but,  where  it  is  intended  to  plead  in  abatement 
only  of  part  of  the  writ,  and  the  cause  of  abatement  arises  from  some  of 
the  counts,  the  deft  must  plead  in  abatement  of  both  the  writ  and  decla- 
ration-: 2  B.  &  P.  420;  2  Saund.  210,  c.  If  a  plea  in  abatement  conclude 
with  praying  judgment  "  of  the  bill,"  and  that  the  same  be  quashed,  it  is 
bad  on  demurrer:  3  T.  R.  185.  And  in  abatement  the  deft  never  can 
have  a  right  judgment  on  a  wrong  prayer,  as  in  bar:  1  B.  &  A.  173.  Pleas 
of  coverture  of  the  pit  or  deft,  conclude  to  the  writ  or  bill,  being  in  the 
nature  of  pleas  of  nonjoinder,  and  not  as  in  pleading  to  the  person  of  pit 
and  dft :  2  Saund.  9,  n.  10. 

•affidavit  of  Truth  of  Plea. 

Stat  4  Anne,  c.  16,  s.  11,  requires  an  affidavit  to  show  some  probable 
matter  to  the  court  to  induce  them  to  believe  that  the  plea  is  true.  It  is 
not  necessary  that  the  plea  should  be  made  by  the  party  himself;  his  attor- 
ney will  do:  Barn.  344.  It  must  be  positive,  Say.  R.  293,  and  be  properly 
entitled  of  the  cause:  1  Str.  1161.  If  the  plea  be  not  filed  in  due  time, 
ante,  7,  with  an  affidavit  of  the  truth  of  it  annexed,  or  the  affidavit  be  an 
improper  one,  1  Str.  639,  3  Pri.  197,  the  pit  may  consider  it  as  a  nullity, 
and  sign  judgment ;  or  he  may  move  the  court  to  set  it  aside :  2  Moo.  213; 

2  B.  &  C.  618;  3  Pri.  197;  Tidd,  693;  2  Arch.  Pr.  2,  3.  If  the  truth  of 
the  plea  appear  to  the  court  upon  an  inspection  of  their  own  records,  an 
affidavit  is  not  necessary:  2  W.  Bl.  1088;  3  B.  &  P.  397.  [The  affidavit 
must  strictly  agree  with  the  plea,  and  a  variance  in  the  Christian  name 
entitles  the  pit  to  sign  judgment    Poole  v.  Pembrey,  1  Dowl.  P.  C.  693, 

3  Tyr.  387.] 
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Qualities  and  Forms  of  Replication,  and  other  Proceedings. 

When  a  plea  in  abatement  is  regularly  put  in,  the  pit.  must  either  reply 
or  demur,  infra  ;  and,  if  the  plea  be  untrue  in  fact,  he  should  reply,  in 
which icase  he  will  have  final  judgment,  quod  recuperet,  and  the  jury 
should  assess  the  damages :  Gtlb.  C:  P.  53 ;  1  Ld.  Raym.  594 ;  2  Saund. 
210-1 1.  After  a  plea  of  misnomer,  or  the  like,  pit.  may  amend  his  decla- 
ration, Tidd,  753,  though  a  mistake  would  be  aided  after  verdict,  1  Wils. 
302,  6  Taunt  115 ,  but,  in  the  case  of  a  true  plea  of  nonjoinder,  pit.  must 
enter  a  cassetur  billavel  breve,  and  commence  a  fresh  action:  7  T.  R. 
698 ;  1  B.  &  P.  40 ;  2  B.  &  C.  871 ;  3  Anst  935.  It  is  safest  to  enter  the 
cassetur  before  bHnging  the  second  action :  1  Salk.  329 ;  2  Raym.  1014. 
Pit  is  not  liable  to  costs  on  a  cassetur:  Tidd,  737. 

Commencement.']  When  the  plea  consists  of  matter  of  fact  which  the 
pit  denies,  the  replication  may  begin  without  any  allegation  that  the  writ 
or  bill  ought  not  to  be  quashed ;  1  B.  &  P.  61.  It  must  not  commence 
as  to  a  plea  in  bar,  Carth.  187,  Com.  D.  Abt  I.  15,  unless  the  plea 
♦commence  or  conclude  improperly ;  Bac.  Ab.  Abt.  8.  But  if  a  [*5] 
replication  to  a  plea  in  abatement  begin,  "  that  the  said  declaration 
ought  not  to  be  quashed,"  but  conclude  properly,  it  is  sufficient,  and  such 
words  may  be  rejected  as  surplusage :  1  B.  &  P.  60. 

Conclusion.']  It  should  conclude,  "  to  the  country ;"  and  it  is  not  ne- 
cessary that  it  should  conclude  with  a  verification  and  formal  traverse: 
1  B.  &  P.  60;  1  East,  542.  But,  if  it  do  so  conclude,  it  is  said  the  pit 
ought  to  pray  damages,  2  Saund.  211,  n.  3,  unless  he  confess  deft's  plea, 
and  avoids  it  by  other  new  matter,  when  he  should  not  pray  damages, 
but  must  maintain  his  writ:  ib. 

Demurrer.}  A  general  demurrer  to  a  plea  in  abatement  is  sufficient: 
Lloyd  v.  Williams,  2  M.  &  S.  485.  It  may  be  advisable,  however,  to 
demur  specially,  where  the  plea  is  merely  informal,  3  T.  R.  186,  as  the 
court  will  not  quash  it  on  motion:  2  B.  &  C.  618.  A  demurrer  to  a  plea, 
with  a  proper  commencement  and  conclusion,  should  merely  pray  judg- 
ment, "  that  the  writ  or  bill  be  adjudged  good,  and  that  the  defendant  may 
answer  thereto:"  2  Saund.  210,  g.  On  a  joinder  in  demurrer  to  a  repli- 
cation to  a  plea  in  abatement,  the  pit  should  merely  pray  that  the  deft 
may  answer  over :  ib. ;  1  Wils.  302.  A  demurrer  to  a  plea  in  abatement, 
as  in  bar,  praying  judgment  and  damages,  and  a  joinder  in  demurrer,  as 
in  bar,  is  a  discontinuance :  Show,  255.  But,  where  the  plea  is  wrong  in 
its  commencement  and  conclusion,  as  being  a  plea  in  bar,  this  objection 
would  not  hold:  Bac.  Ab.  Abt  P.;  Co.  D.  Abt  L  15.  Pit  may  amend 
his  mistake  in  a  demurrer  or  replication ;  and  he  will  be  allowed  to  with- 
draw a  demurrer  to  the  plea,  and  reply,  2  Chit.  R.  5 ;  but  the  court  will 
not  in  general  allow  the  deft,  to  amend :  Tidd,  690.  Judgment  will  be 
given  against  the  plea  for  a  defect  in  it,  without  regard  to  any  objection 
to  the  declaration,  for  nothing  but  the  writ  is  in  question:  2  Salk.  212 ; 
Lutw.  1592. 

[If  a  plea  in  abatement  be  a  nullity,  no  act  of  the  plaintiff,  apparently 
acquiescing  in  it,  will  be  construed  into  a  recognition  of  it.  Garrett  v. 
Cooper,  1  Dowl.  P.  C.  28.] 
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Judgment.']  If  issue  be  joined  on  a  plea  of  abatement,  a  judgment  for 
the  plaintiff  upon  a  verdict  is  final,  quod  recuperet:  2  Wils.  367;  2  Ld. 
Raym.  992 ;  Tidd,  979,  But  a  judgment  for  him  upon  demurrer  ia  not 
fin&l,  but  merely  a  respondeat  ouster,  whereon  he  does  not  obtain  cost*: 
Yelv.  112;  1  Vent.  137;  Raym.  992;  Tidd,  979.  But  the  judgment  on  a 
demurrer  to  the  plea,  improperly  commencing  or  concluding  in  bar,  may 
be  final,  Com.  D.  Abt  I.  15, 1  East,  636 ;  and  so  where  matter  in  abate* 
ment  is  pleaded  after  the  last  continuance,  ib.  A  judgment  for  the  deft, 
in  all  cases,  is  that  the  writ  or  bill  be  quashed,  Gilb.  C.  P.  52 ;  or,  if  a 
temporary  disability  or  privilege  be  pleaded,  as  infancy,  &c.  the  judgment 
is,  "that  the  pit.  remain  without  day,"  until,  &c;  Lutw.  19;  2  Saund* 
210*  On  issue  found  for  deft.,  he  is  entitled  to  costs,  but  not  on  a  de* 
murrer:  Raym.  337;  Tidd,  983, 1006.  After  a  judgment  of  respondeat 
ouster,  deft  may  plead  again  in  abatement,  provided  the  subject  matter 
pleaded  be  not  of  the  same  or  of  any  preceding  degree  or  class  with  that 
before  pleaded :  Com*  D.  Abt  I.  3 ;  2  Saund.  40. 

[After  a  judgment  of  respondeat  ouster,  a  defendant  ia  entitled  to  foar 
days  time  to  plead.  Cant  well  v.  Stirling,  1  DowL  P.  C.  265 ;  lH.k 
Scott,  365;  8  Bing.  177.] 
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When  it  may  be  pleaded,  5  to  6. 
Forms  in,  6  to  8. 
Notes  on  Forms,  8. 
Evidence,  9. 

Of  Plaintiff.]  The  pit's  coverture  is  pleadable  in  abatement:  Co.  Lit. 
132,  b.  And,  where  the  feme  was  interested  before  or  during  her  cover- 
ture in  the  subject  matter  of  the  action,  and  might  join  with  the 
£*6]  *husband,  but  sues  alone,  her  coverture  caii  only  be  pleaded  in 
abatement,  and  cannot  be  otherwise  taken  advantage  of,  at  least  in 
actions  for  torts,  3  T.  R.  627,  631 ;  but  the  husband  may  bring  error:  ib. 
So,  if  difeme  sole  marry  after  suing  out  the  writ  and  before  declaration,  it 
can  only  be  taken  advantage  of  by  plea  in  abatement:  6  T.  R.  265.  And, 
if  she  marry  after  issue  joined,  then  by  plea  in  abatement,  pttiss  darr. 
cont.,  4  East,  502.  But  itis  no  defence  in  abatement  or  otherwise,  if  pit 
married  after  verdict,  and  before  the  day  in  bank:  Cro.  C.  132;  1  Buls.  5. 
When  a  feme  covert  has  no  interest  whatever  in  the  subject  matter  of 
the  action,  and  improperly  sues  alone,  the  deft  may  take  advantage  of  it, 
under  the  general  issue,  4  T.  R.  361,  or  plead  she  is  deft's  wife :  17  Edw. 
3, 20,  5.  If  she  be  improperly  joined,  the  deft,  in  some  cases  may  de- 
mur, 1  Salk.  114, 1  H.  Bl.  108,  or  arrest  the  judgment,  Cro.  J.  644,  or 
bring  error,  2  W.  Bl.  1236.  Deft,  may  plead  the  pltfs.  are  not  married, 
1  Show,  50,  Fitz.  N.  B.  476,  Co.  D.  Abt  E.  6 ;  and  he  cannot  take  ad- 
vantage of  this  under  the  general  issue:  1  Str.  480.  If  the  husband  im- 
properly sue  alone,  he  may  be  nonsuited,  1  Salk.  282,  Bac.  Ab.  Bar.  &  F. 
K. ;  or,  if  the  objection  -appear  on  the  record,  deft  may  arrest  the  judg- 
ment, or  bring  error:  1  Str.  229;  Cro.  J.  424. 


ABATEMENT.  6 

Of  Defendant.]  The  Defi.'s  coverture  is  also  pleadable  in  abatement. 
When  the  deft,  becomes  married  after  the  contract  was  made,  or  the  cause 
of  action  accrued,  and  before  action  brought,  the  coverture  is  pleadable 
only  in  abatement :  3  T.  R.  631.  If  the  marriage  is  after  action  brought, 
it  cannot  be  pleaded  in  abatement,  Bac.  Ab.  Abt.  G.  2  Str.  811 ;  and  the 
pit  may,  in  that  case,  have  judgment  and  execution  against  her,  or  revive 
the  judgment  against  her  and  her  husband:  4  East,  521.  Deft's  cover- 
ture, when  the  supposed  contract  was  entered  into,  or  cause  of  action 
accrued,  is  available  as  a  defence  under  the  general  issue,  or  non  est  fac- 
tum: 12  Mod.  101 ;  8  T.  R.  545.  If  parties  Jt>e  improperly  sued  as  hus- 
band and  wife,  the  same  may  be  taken  advantage  of  under  the  general  issue, 
and  is  not  pleadable :  2  Chit.  R.  642.  Sed  vide  Th.  Dig.  /.  1 1,  c.  2,  s.  5. 

[See  1  Dowl.  P.  C.  632,  as  to  the  effect  of  an  appearance  for  both  by  an 
attorney.] 

In  general]  Coverture  cannot  be  pleaded  with  success,  if  the  husband, 
at  the  time  of  plea,  be  dead,  or  civiKter  mortuus,  or  banished,  or  trans- 
ported for  a  crime,  or  an  alien  enemy  residing  abroad,  Selw.  N.  P.  285  to 
287,  4T.R.  631,  2  B.  &  P.  105,  4  Esp.  Rep.  27,  or  an  alien  who  has 
never  been  in  this  country,  3  Camp.  123,  or  has  abjured  the  realm,  2  W. 
BL  1199, 4  B.  &  C.  297,  or  divorced  a  vinculo  matrimonii,  3  B.  &  C.  291, 
or  if  the  party  be  the  wife  of  a  foreigner  resident  abroad,  and  she  live 
and  trade  here  as  a  feme  sole,  1  B.  &  P.  357 :  all  which  facts  may  be 
pleaded.  But  it  is  no  answer  to  the  plea,  that  the  parties  are  separated, 
and  that  the  wife  has  a  separate  maintenance  secured  to  her  by  deed,  8  T. 
R.  545,  or  that  the  husband,  an  Englishman,  be  abroad,  2  B.  &  P.  226,  or 
that  the  parties  are  divorced  a  mensa  et  thoro:  3  B.  &  C.  291. 

As  to  the  parties  to  an  action  by  or  against  husband  and  wife,  post, 
«  Husband  and  Wife." 


Forms  in  Coverture. 

plba  or  TLAmnrr's  poYmxutB.' 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

{Term  of  which  declaration  is  entitled.) 
John  RaU  }     And  the  said  John  Hall,  in  his  own  person  (if  by  attorney \  say  by  ■, 

ate.  >  his  attorney)  comes  and  defends  the  wrong  and  injury,  when,  &c.  and 
Sarah  Moss.  )  prays  judgment  of  the  said  bill  (if  by  original  or  in  C.  P.,  the  said  writ,) 
of  the  said  Sarah  Moss,  because  he  says  that  the  said  Sarah,  before  and  at  the  time  of  ex- 
hibiting the  bill  (or  the  said  writ*)  of  the  said  Sarah,  was  under  coverture  of  one 
James  Moss,  her  husband,  which  said  James  Moss  is  still  living;  to  wit,  at  ("senile.)  f*7] 
And  this  he  is  ready  to  verify.  Wherefore,  inasmuch  as  the  said  James  Moss  is 
not  named  in  the  said  bill  (or  writ,)  the  said  John  Hall  prays  judgment  of  the  said  bill 
(or  writ,)  and  that  the  same  may  be  quashed,  &&    (Add  affidavit,  as  post,  8.) 


PLEA  OF  DIFEfDAirr's  COTXRTURB. 

Id  the  K.  R  (or  a  P.)  Term,  6  Geo.  4. 

iTerm  of  which  declaration  is  entitled.) 
Jane  Mills,  in  her  own  proper  person, 
sued  by  the  name  of  Jane  Ord9  (  comes  and  prays  judgment  of  the  said  bill  (or  by  ori- 
ats.  (  ginalj  or  if  in  C.  P.,  the  said  writ,)  of  the  said  John 

John  Stone.  J  Stone,  because  she  says,' that  at  the  time  of  the  exhib- 


7  ABATEMENT. 

iting  of  the  said  bill  (or  the  said  writ,)  of  the  said  John  Stone,  she  was,  and  still  is, 
married  to  one  Henry  Mills,  who  is  still  living,  to  wit,  at,  &&;  aforesaid.  And  this  she 
is  ready  to  verify.  Wherefore,  because  the  said  Henry  Mills  is  not  named  in  the  bill 
(or  writ,)  aforesaid,  she  prays  judgment  of  the  said  bill  (or  writ,)  that  the  same  may  be 
quashed.    (Add  affidavit,  as  post,  8.) 


PLEA  THAT  ANOTHER  8UED  WITH,  AMD  AS  THE  WIFE  OF  DEFENDANT,  18  NOT  SUCH. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

John  Styles,         ">      And  the  said  John  Styles,  by ,  his  attorney,  comes 


sued  with  Sarah  Styles,  I  and  prays  judgment  of  the  said  bill  (or  if  by  original,  or  in 
ate.  '  (  C.  P.,  of  the  said  writ,)  of  the  said  John  Nokes,  because  he 

John  Nokes  J  says  that  Sarah  Styles,  in  the  said  bill,  (or  by  original,  or  in 


C.  P.  in  the  said  writ  and  the  declaration  thereon  founded,)  alleged  to  be  the  wife  of 
him  the  said  John  Styles,  is  not  nor  ever  hath  been  the  wife  of  him  the  said  John  Styles. 
And  this  he  is  ready  to  verify.  Wherefore,  because  he,  the  said  John  Styles,  is  named 
in  the  said  bill  (or  by  original,  or  in  C.  P.  in  the  said  writ  of  the  said  John  Nokes,  and 
declaration  thereon  founded,)  as  the  husband  of  the  said  Sarah  Styles,  he,  the  said  John 
Styles,  prays  judgment  of  the  bill  (or  writ)  aforesaid,  and  that  the  same  may  be  quashed* 
(Add  affidavit,  as  post,  8.) 

PLEA  WHEN  PLEADED  OF  A  TERM  SUBSEQUENT  TO  DECLARATION. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

(Term  subsequent  to  declaration.) 

Jane  Mills,  "}      And  now,  at  this  day,  that  is  to  say,  on , 

sued  by  the  name  of  Jane  Ord,  I  next  after  (first  day  in  full  term,)  until  which  day 

ats.  f  Jane  Mills  (against  whom  the  said  John  Stone  hath 

John  Stone.  J  exhibited  his  said  bill,  by  the  name  of  Jane  Ord,) 

saving  to  herself  all  and  all  manner  of  exception  to  the  said  bill  of  the  said  John  Stone, 

had  leave  to  imparl  thereto,  and  then  to  answer  tho  same,  &c,  before  our  said  lord  the 

king,  at  Westminster,  come,  as  well  as  the  said  John  Stone,  by ,  his  attorney, 

as  the  said  Jane  Mills  in  her  own  proper  person ;  and  the  said  Jane  Mills  says,  &c. 
(Slate  subject  matter  of  plea,  as  usual.  If  declaration  be  against  deft  in  the  right 
name,  there  is  no  occasion  to  insert  the  above  words,  against  whom,  &c.  between  the 
brackets.) 


THE  LIKE  TO  A  DECLARATION  BY  ORIGINAL. 

In*heK.B.(orC.  P.)  Term,  8  Geo.  4. 

(  Term  subsequent  to  declaration.) 
Jane  Mills,  "i      And  Jane  Mills,  sued  by  the  name  of  Jane  Ord  (or 

sued  by  the  name  of  Jane  Ord,  I  if  the  deft,  be  sued  by  the  right  name,  say,  and  the 
ats.  f  said  Jane  Mills,  in  her,  &e.,)  in  her  proper  person. 

John  Stone  J  comes,  and,  saving  to  herself  all  advantages  and  ex- 

ceptions, as  well  to  the  writ  as  to  the  declaration  aforesaid,  prays  leave  to  imparl  there* 
unto,  here,  until,  &c. ;  and  it  is  granted  to  her,  &c  The  same  day  is  given  to  the  said 
John  Stone,  here,  &c;  at  which  day  comes  here,  as  well  the  said  John  Stone,  by 
,  his  attorney,  as  the  said  Jane  Mills,  in  her  proper  person ;  and  the  said  Jane 
Mills  says,  &c    (Slate  subject  matter  of  plea,  as  usual.) 


AFFIDAVIT  TO  VERIFY  PLEA. 

C  John  Stone,  pltf. 
r*8l        In  the  K.  R  (or  C.  P.)  Between        1  and 

L     J  (Jane  Ord^etL 

Jane  Mills  (sued  by  the  name  of  Jane  Ord,)  of  ,  the  defendant  in  this  cause, 

maketh  oath  and  saith,  that -the  plea  hereunto  annexed  is  true  in  substance  and  matter  of 
fact 

Sworn,  &c.  Jane  Mills. 
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REPLICATION  TO  PLKA  OF  COVKRTUUB  DKNTIWO  THE  FACT. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

(Term  when  pleaded.) 
John  Stone)     And  the  said  John  Stone  saith  that  his  said  bill  («r  the  said  writ,)  bj 

ate.  >  reason  of  any  thing  by  the  said  Jane  Qrd,  in  h*>r  said  plea  above  alleged, 
Jane  Ord.  )  ought  not  to  be  quashed,  because  he  says,  that  at  the  time  of  exhibiting 
the  said  bill  (or  at  the  time  of  issuing  the  6aid  writ.)  against  the  said  Jane  Ord,  she,  the 
•mid  Jane  Ord,  was  not  married  to  the  said  Henry  Mills,  in  the  said  plea  mentioned,  in 
manner  and  form  as  the  said  Jane  Ord  bath  above  in  her  said  plea  in  that  behalf  alleged; 
and  this  he,  the  eaid  John  Stone,  prays  may  be  inquired  of  by  the  country,  && 

Notes  on  Form  qfPlea,  fyc. 

The  preceding  observations,  as  to  forms  of  pleas,  &c  in  abatement  in 
general,  will  be  here  applicable.  We  have  seen  the  plea  of  deft.'s  cover- 
tare  must  be  pleaded  in  person,  ante,  3.  .It  must  not  also  be  pleaded  by 
the  d eft's  maiden  name:  Barn.  334.  It  must  be  averred  the  husband  is 
slill  living:  1  Chit.  PL  389.  These  pleas,  as  the  cause  of  abatement  goes 
rather  to  the  nonjoinder  of  the  husband  than  to  the  disability  of  the  feme, 
should' conclude  with  a  prayer  of  judgment  to  the  bill  or  writ:  Lil.  En.  I. 
123;  1  Chit.  PI.  400. 

If  the  pit.  do  not  merely  deny  the  coverture,  but  relies  on  some  other 
answer,  as  the  death  of  the  husband,  or  the  like,  the  same  should  be  re- 
plied specially. 

[Replication,  to  a  plea  that  the  plaintiff  is  a  feme  covert,  averred  that 
her  husband  was  abroad  and  had  not  been  heard  of  for  seven  years ;  held 
bad,  as  stating  evidence  only  for  the  presumption  of  his  death.  Lake  v. 
Ruffle,  6  Nev.  &  M.  684.] 

Evidence  in  Coverture. 

Who  is  to  begin.']  According  to  the  general  principle,  the  deft,  ought 
to  begin  by  proving,  the  truth  of  his  plea,  the  affirmative  of  the  issue  being 
with  him;  but  the  practice  appears  to  have  varted  with  circumstances. 
And  where  the  essence  of  the  inquiry  is  the  amount  of  the  plt.'s  damages, 
he  is  entitled  to  begin.  Therefore,  on  a  plea  of  coverture  to  assumpsit  for 
goods  sold,  &c.  Jibbdtt,  C.  J.  "  intimated  that,  as  the  pit.  had  to  prove  the 
amount  of  his  damages,  his  counsel  was,  if  he  elected  to  dp  so  entitled  to 
begin ;  but,  if  he  began,  he  must  go  into  the  whole  of  his  case  relating  to 
the  coverture:"  but,  the  deft.'s  counsel  agreeing  to  admit  that  goods  had 
been  delivered  to  the  amount  claimed,  was  permitted  to  open  the  case  for 
the  deft.:  La  con  v.  Higgins,  3  Stark.  178.  And  it  was  so  ruled  on  a  plea 
of  nonjoinder  in  assumpsit,  by  Abbott,  C.  /.  in  Robey  v.  Howard,  2  ib. 
555-6.  But,  if  the  deft's  testimony  is  such  that  pit.  must  necessarily  be 
unacquainted  with  it,  he  may  reserve  his  evidence  to  the  plea  in  reply  to 
the  deft/s  case  -,  so  where  deft,  endeavoured  to  support  his  plea  by  evi- 
dence of  a  secret  partnership  with  one  Cohen,  Abbot  tf  C.  J.  said, "  The  pit 
does  not  know  who  Cohen  is,  except  from  the  plea ;  he  cannot  meet  the 
case,  till  he  is  acquainted  with  it ;  it  might  have  been  otherwise,  had  the 
account  been  originally  made  out  in  the  name  of  Levy  and  Cohen :" 
Stamfield  v.  Levy,  3  Stark.  8,  9. 

Where  the  evidence  is  such  as  not  to  throw  the  necessity  of  any  proof 
vol.  i.  3 
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at  all,  as  to  the  cause  of  action,  on  the  pit.,  as  in  trespass,  if  deft. 
[  *9  ]  "justifies,  he  has  a  right  to  begin,  as  "  the  question  of  damages 

never  arises  until  the  issue  has  been  tried."  Per  Bay  ley,  J.,  Jack- 
s&n  v.  Hesketh,  %  Stark.  518;  Hodges  v.  Holder,  3  Camp.  367 ;  Bedell  ▼. 
Bussell,  R.  &  M.  293. 

Proof  for  Defendant.]  It  will  be  sufficient  to  prove  cohabitation  un- 
der marriage  by  repute,  which  may  be  established  by  "  general  reputation, 
the  acknowledgment  of  the  parties,  and  reception  of  their  friends  as  man 
and  wife,"  &c:  per.  Ld.  Kenyon,  Leader  v.  Barry ,  1  Esp.  Rep.  354. 
But  unless  the  parties  litfe  together,  some,  proof  of  an  actual  marriage 
seems  necessary:    Wilson  v.   Mitchell,  3  Camp.  394;  Horn  v.  Noel, 

1  Camp.  01.  And,  when  such  proof  is  required,  tit  is  usually  established 
by  the  production  and  proof  of  register  of  marriage,  or  an  examined  copy 
of  it,  with  proof  of  identity  of  parties;  for  vhich,  ancLthe  best  evidence  of 
tnarriage,  whether  in  England  or  abroad,  see  post, u  Crim  Con."  It  must 
be  proved  the  husband  was  alive  at  the  time  of  contracting  debt,  or  cause 
of  action  accruiug  and  plea  pleaded.  Presumptive  evidence  of  having 
been  heard  of  and  alive  within  seven  years  will  do :  Hopewell  v.  De  Pinna, 

2  Camp.  113.  Proof  of  letters  written  to  his  friends  in  this  country,  if  he 
be  abroad,  or  other  similar  evidence,  will  suffice  for  this  purpose:  ib.; 
Peake's  Ev.  377. 

Proof  for  Plaintiff.]  If  pit's  answer  to  the  plea  is  the  transportation 
of  the  husband,  this  must  be  proved  by  a  transcript  of  the  conviction,  fur- 
nished by  the  clerk  of  assize  or  of  the  peace  for  the  county  where  the  con- 
viction took  place,  which  is  sufficient  evidence  by  6  Geo.  l,c.  23,  s.  7,  and 
56  Geo.  3  c.  27,  s.  8,  and  also  by  proving  the  prisoner's  identity. 

Damages.]  The  pit.  should,  on  the  trial  of  an  issue  as  to  coverture,  as 
in  all  other  cases  of  abatement,  where  damages  are  the  principal  object  of 
the  action,  be  prepared  to  prove  the  damages,  and  that  the  jury,  if  they 
find  for  him,  assess  them ;  otherwise,  as  an  omission  in  this  respect  cannot 
be  supplied  by  a  writ  of  inquiry,  a  venire  de  novo  must  be  awarded : 
8  Wils.  367;  2  Saund.  211,  a. 


MISNOMER. 

When  it  may  be  pleaded,  9. 
Forms  in,  11. 
Notes  on  Forms,  12. 
Evidence,  13. 

Of  Plaintiff's  name.]  A  misnomer  in  or  omission  of  the  plaintiffs 
Christian  name,  if  it  appear  ill  the  declaration,  may  be  pleaded  in  abate- 
ment, althougH  he  be  known  also  by  the  name  by  which  he  sues :  1  B.  & 
P.  44 ;  3  Camp.  29.  And  such  plea  is  the  only  means  of  takiug  advan- 
tage of  die  mistake:  6  M.  &  S.  45 ;  2  B.  &  B.  34;  1  B.  &  P.  40,  645.  A 
pit  may  sue  by  his  name  of  baptism,  or  by  his  name  of  confirmation,  or 
both:  6  Mod.  115, 6;  2  Ld.  Raym.  1015, 6.    So,  a  misnomer  of  pits.,  a 
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corporation  aggregate,  in  its' name  of  incorporation,  may  be  pleaded  in 
abatement;  such  as  stating  the  Christian  name  of  one  of  the  members,  or 
the  like,  when  it  was  not  incorporated  by  that  name :  1  Leon.  307 ;  2  Inst 
666 ;  12  East,  4,  10.  More  strictness  is  required  in  stating  the  name  of 
incorporation  than  in  the  case  of  grants  and  obligations ;  6  Co.  65, 10  Co. 
87.  And  more  strictness  is  required  in  stating  the  name  of  a  corporation 
newly  created  than  one  created  before  the  time  of  legal  memory: 
*Cro.  EL  351;  Hob.  211;  Noy,  54.  A  peer  must  sue  .by  his  Chris-  [*10] 
tian  name,  as  well  as  that  of  dignity.  Transposing  two  Christian 
names,  as  James  Richard  for  Richard  James,  is  &  misnomer:  5  T.  R.  195. 

Where  a  surname  is  idem  sonans,  it  is  no  cause  for  abatement;  but  the 
names  of  Shakpear  and  Shakspeare  are  not  so:  for,  as  observed  by  Ld 
Ellenborough,  "the  final  e  might  not  make  a  material  difference,  but  the 
omission  of  the  s  in  the  middle  makes  it  a  different  sounding  name  from 
the  true  one."  10  East,  83.  .There  are  some  names,  though  differing  in 
sound  and  orthography,  which  are  deemed  the  same;  and  a  man  may  plead 
or  be  impleaded  by  one  or  the  other  indifferently:  as,  Jane  for  Joan,  Jean 
for  John,  Garret,  Gerat,  and  Gerald,  Saunders  and  Alexander,  have 
been  holden  the  same :  2  Rol.  Ab.  1 35 ;  1  Leon.  147.  So,  Piers  and  Peter : 
Cro.  Jac.  225.  But  Ralph  and  Randall,  Sibel  and  Isabella,  are  not  the 
same:  see  2  Rol.  Ab.  135;  Bac.  A.  Misnomer,  .#. 

A  misnomer  in  or  omission  of  plaintiff's  surname,  if  it  appear  in  the 
declaration,  is  in  the  same  manner  pleadable  in  abatement,  although  the 
misnomer  of  the  Christian  name  be  also  pleaded:  Hardw.  286;  Bac.  Ab. 
Misnomer,  F.  But  he  need  not  sue  in  the  surname  in  which  he  was  bap- 
tized or  confirmed:  his  acquired  name  will  suffice :  Th.  Di.  1.  3,  c.  2,  s.  1; 
3  M.  &  S.  450.  And  so  much  strictness  is  not  required  in  the  insertion 
of  the  pit's  surname,  if  he  be  pointed  out  by  other  explanatory  means, 
as  stating  him  to  be  A.  the  son  of  B.  C.  or  the  like:  Com.  D.  Abt.  E.  19. 

Defendant's  Name.1]  A  misnomer  in  or  omission  of  defendant's  Chris- 
tian name,  if  \t  appear  on  the  declaration,  is  also  pleadable  in  abatement, 
Lutw.  10;  6  Taunt.  115;  and  is  the  only  means  of  taking  advantage  of 
the  objection  in  non-bailable  cases:  7  D.  &  R.  But  deft,  may,  under  cir- 
cumstances, in  bailable  actions, get  discharged  on  common  bail:  1  Chit.  R. 
282.  Lake  v.  Silk,  11  Moo.  Rep.  57.  [2  C.  &  J.  215.  2  Tyr.  278.  1  D.  P. 
C.  315.  Newton  v.  Maxwell.]  In  some  cases,  indeed,  in  the  statement  of 
a  contract,  a  misnomer  would  be  fatal  at  the  trial:  4  T.  R.  61 1.  The  deft, 
may  be  sued  by  the  name  in  which  he  was  baptized,  Lutw.  10,  or  confirm- 
ed, Co.  Lit  3,  or  both,  6  Mod.  115,  6,  2  Ld.  Raym.  1015,  6,  or  by  the 
name  he  has  usually  been  known  by  and  called  himself:  Com.  D.  Ab.  F. 
18 ;  6  Mod.  1 1 6 ;  4  Mod.  347.  If  a  deft  execute  a  deed  of  specialty,  though 
by  a  wrong  name,  he  should  be  sued  by  that  name:  3  Taunt  504;  Dyer, 
279.  If  the  deft,  put  in  bail,  or  the  like,  by  his  wrong  name,  without 
noticing  the  error,  he  is  estopped  afterwards  disputing  it,  and  that  fact  may 
be  replied  as  matter  of  estoppel:  Bac  A.  Pleas,  I.  11 ;  Tidd,  253;  1  Ld., 
Raym.  249;  see  form,  3  Chit.  PL  1143.  The  points  above  noticed  as  to 
the  name  of  a  corporation,  and  the  names  being  transposed,  or  idem  sonans, 
or  of  the  same  nature  throughout  idem  sonans,  will  be  here  applicable: 
supra.  [2  D.  P.  C.  81.  1  C.  &  M.  806,]  It  is  no  cause  of  demurrer  that 
a  deft  is  sued  by  the  name  of  J.  otherwise,  F.  &:  3  East,  111. 

A  misnomer  in  or  omission  of  defendant's  surname,  is  in  the  same  man- 
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ner  pleadable  in  abatement:  4  Mod.  947;  Ast  En.  1.  The  points  noticed 
as  to  a  mistake  in  pit's  surname  are^here  applicable.  Where  there  are 
father  and  son,  or  the  like,  of  the  same  name,  if  the  process  be  improperly 
served,  and  the  wrong  person  be  defelared  against,  he  may  plead  it  in 
abatement:  see  Com.  D.  Abt  F.  21.  If  judgment  be  obtained  against  him 
by  a  wrong  name,  and  pit.  afterwards  sue  him  for  the  same  cause  of  action 
in  his  right  name,  he  may  plead  the  judgment  recovered,  with  averment 
of  his  being  the  same  person:  2  Str.  1218.    [See  2  M.  &  Scott,  393.] 

Name  of  Dignity,  Office,  c>c]  If  the  pit.  or  deft,  have  a  name  of 
dignity  of  this  realm,  as  duke,  earl,  baronet,  knight,  bishop,  &c,  and  it  be 
omitted  or  mistaken,  the  same  may  be  taken  advantage  of  by  plea  in 
abatement:  Com.  D.  Abt.  F.  19,  E.  18, 19,  20;  1  B.  &  C.  871;  Hob.  129; 
Palm.  345;  4  D.  &  R.  592.    So,  if  either  have  a  name  of  dignity  given  him 

in  the  declaration  when  he  has  it  not,  the  same  is  pleadable  in 
[*11]  'abatement:  Reg.  PI.  287;  1  Vent.1 154;  2  Salk.  415;  Com.  D. 

Abt.  F.  19.  A  deft,  sued  as  an  attorney  or  the  like  cannot  plead 
he  is  not  one :  5  M.  &  S.  314 ;  6  B.  &  C.  77.  If  a  pit.  sue,  or  a  deft,  be 
sued,  for  any  thing  relating  peculiarly  to  his  office,  he  should  be  named  by 
his  name  of  office,  in  addition  to  his  other  names,  or  the  omission  or  mis- 
take is  pleadable  in  abatement :  Com.  D.  Abt  E.  22  F.  20. 

Where  several  Defendants,  c>c.]  A  misnomer  as  to  one  of  several  defts. 
cannot  be  taken  advantage  of,  but  by  himself:  30  Ed.  3.  22 ;  Lutw.  33. 
But  a  misnomer  of  the  wife  may  be  pleaded  by  both  husband  and  wife, 
though' he  must  also  answer  for  himself:  Re.  PI.  289;  6  C.  64,  ft.;  Th.  DL 
/.  11,  c.  5,5.  17. 

Amendment,  c>c.]  In  cases  of  misnomer,  pit.  may  amend,  on  payment 
of  costs :  3  M.  &  S.  450 :  Tidd,  753.  But  this  is  not  of  course  where  there 
has  been  a  tender :  l  Chit.  PL  402,  n.  *.  It  is  not  necessary  to  enter  a 
cassetur  billa,  as  in  the  case  of  a  nonjoinder :  ante9  4. 


Farms  of  Pleas,  c>c.  in  Misnomer. 
plba  or  mmoxnt  of  deft.'s  ghrutiah  hake. 


In  the  K.  B.  (or  C.  P.  or  Exchq.)  Term,  8  Geo.  4. 

{Term  of  declaration,  if  plea  pleaded  of  a 

subsequent  term:  see  form*,  ante.) 

John  Smith,  -\     And  John  Smith  against  whom  the  eaid  Henry 

sued  by  the  name  of  James  Smith,  f  Bell  hath  exhibited  his  said  bill  by  the  name  of 

ats.  r  James  Smith  (or  if  in  C.  P.  or  by  original,  *ayt 

Henry  Bell.  )  and  John  Smith,  against  whom  the  said  Henry 

Bell  hath  issued  his  said  writ,  and  declared  thereon,  by  the  name  of  James  Smith),  in  his 

own  person  comes  and  says,  that  he  is  named  and  called  by  the  name  of  John  Smith,  and 

by  that  name  and  surname  hath  always,  since  the  timeof  his  nativity,  hitherto  been  named 

and  called ;  without  this,  that  he,  the  said  John  Smith,  now  is,  or  ever  was,  named  or 

called  by  the  name  of  James,  as  by  the  said  bill,  (or  tf  in  C.  P.  or  by  original,  eay,  as  by 

the  said  writ,  and  declaration  thereon  founded)  is  supposed ;  and  this,  he,  the  said  John 

Smith,  is  ready  to  verify.    Wherefore  he  prays  judgment  of  the  said  bill  (or  tfin  C.  P. 

or  by  original,  sav,  of  the  said  writ  and  declaration- thereon  founded),  and  that  the  same 

may  be  quashed,  £c.    (Add  affidavit,  ante,  8.) 
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THE  1KB  OF  TJEIT.'s  SURNAME. 

In  the  K.  B.  (or  C.  P.  or  Exchq.)  Term,  8  Geo.  4 

(  V'trfe  supra.) 

John  Smith,  }      And  John  Smith,  against  whom  the  said  Henry 

merf  6y  the  name  of  John  Todd,  I  Bell  hath  exhibited  his  bill  by  the  name  of  John 

ats.  C  Todd  {or  if  in  C.  P.  or  by  original,  as  in  pre- 

Henry  Belt  J  ceding  form),  in  his  own  proper  person  comes  aud 

■ays,  that  he  is  named  and  called  by  the  name  ol  John  Smith,  and  by  the  said  surname 

of  Smith  hath  always  hitherto  been  called  and  known;  without  this,  that  he,  the  said 

John  Smith,  now  is,  or  ever  was,  named  or  called  or  known  by  the  surname  of  Todd,  as 

by  the  said  bill  (or  if  in  C.  P.  or  by  original,  as  in  preceding  form,)  is  supposed.     And 

this  be,  the  said  John  Smith,  is  ready  to  verify.    Wherefore  he  prays  judgment  of  ihe 

said  bill  (nr  if  in  C.  P.  or  by  original,  as  in  preceding  form,)  and  that  the  same  be 

quashed,  &c    (Add  affidavit,  ante,  8.) 

THB  LIKB  OF  DEFT.'s  CHRISTIAN  HAMS  AND  SURNAME. 


*In  the  &  B.  (or  C.  P.  or  Exchq.)  Term,  8  Geo.  4  |"*12l 

(Vide  supra.)     L         J 
John  Hall,  *\ 

sued  by  the  name  of  James  Holt,  t      And  John  Hall,  against  whom  the  saiaV  plain* 
ats.  f  tiff  hath  exhibited  bis  said  bill  (or  if  by  original 

Thomas  Fell.  j  or  in  C.  P.,  hath  sued  out  his  said  writ,  and  de- 

clared thereon,)  by  the  name  of  James  Holt,  in  his  own  proper  person  comes  and  says, 
that  he  is  named  and  called  by  the  name  of  John  Hall;  to  wit,  at,  &c,  and  by  that  name 
and  surname,  froiri  the  time  of  his  nativity,  hitherto  hath  been  called  and  known;  with- 
out this,  that  be  the  said  John  Hall  now  is,  or  ever  was,  called  or  known  by  the  name  of 
James  Holt,  as  by  the  said  bill  (or  writ  and  declaration  thereon  founded)  is  above  sup- 
posed. And  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment  of  the  said  bill 
(or  writ  and  declaration  thereon  founded,)  and  that  the  same  may  be  quashed,  &c  (Add 
affidavit^  ante,  8.) 


MISNOMER  or  PLT/8  SURNAME. 

.  In  the  K.  B.  (or  C.  P.  or  Exchq.)  : Term,  8  Geo.  4 

(Vide  supra.) 
William  Bowen,  -\      And  the  said  William  Bowen,  in  his  own 

ats.  /  proper  person  comes  and  defends  the  wrong 

Sarah  Shipcott.  r  and  injury,  when,  &c. ;  and  prays  judgment  of 

suing  by  the  name  of  Sarah  ShapcotL  j  the  said  bill  (or  if  in  C.  P.  or  by  original,  say, 
of  the  said  writ  and  declaration  thereon  founded,)  because  he  says  that  the  said  Sarah 
now  is,  and  before  and  at  the  time  of  exhibiting  the  bill  aforesaid  (or  suing  out  the  said 
writ  and  declaration  thereon,  as  aforesaid,)  was  called  and  known  by  the  surname  of  Ship- 
cott; to  wit,  at,  &c.  (Concluding  as  in  the  last  precedent  but  one  from  the  asterisk.) 


EXPLICATION  THAT  DXFT.  WAS  KNOWN  AS  WELL  BY  THB  ONE  NAME  AS  THE  OTHER. 

in  the  K.  R  (or  C.  P.  or  Exchq.)  Term,  8  Geo.  4 

(Same  term  as  plea.) 

Thomas  Fell,  -\      And  the  said  pit  saith  that  his  said  bill  (or  if  by  originator  C.  P.,  the 

t.  t  said  writ  and  declaration  thereon  founded,)  by  reason  of  any  thing  by 

James  Holt,   f  the  said  James  Holt  in  his  said  plea  above  alleged,  ought  not  to  be 

j  quashed,  because  he  saith  that  the  said  James  Holt,  long  before,  and 

at  the  time  of  the  exhibiting  the  said  bill  (or  issuing  of  the  said  writ  and  declaration 

thereon,)  was  and  still  is  called  and  known  as  well  by  the  name  of  James  Holt  as  by  the 

name  of  John  Hall;  to  wit,  at,  &c  aforesaid.    And  this  he,. the  said  pit  prays  may  be 

inquired  of  by  the  country.    (See  form  of  replication  of  matter  of  estoppel,  3  Chit 

PL  1143.) 
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Notes  on  Form  of  Plea ,  fyc. 

The  preceding  notes,  as  to  the  forms  of  pleas,  &c.  in  abatement  in  gener- 
al, will  be  here  applicable.  In  pleas  of  misnomer  of  deft's  name,  the  plea 
must  not  begin,  "And  the  said  C.  Z).,"  &a  or  "  He  who  is  sued,"  &c: 
5  T.  R.  487 ;*5  Taunt.  653;  2  Saund.  209,  b.  These  pleas  are  generally 
pleaded  in  person,  or  by  a  special  warrant  of  attorney,  2  Sauna.  209  b.; 
but  it  is  doubtful  whether  the  not  doing  so  is  demurrable:  1  Raym.  509; 
10  East,  85.  Where  an  infant  pleads,  it  must  be  by  guardian,  and  not  by 
attorney  or  prochein  amy,  even  when  sued  in  autre  droit,  as  adminis- 
trator, &c.:  1  Moore,  258;  7  Taunt.  488.  The  plea  should,  in  strictness, 
be.  without  defence:  2  Saund.  209,  c;  8  T.  R.  631 ;  Carth.  220;  ante,  3. 

It  is  better  to  state  the  party  was  "  named  and  called,"  instead  of 
[*13]  "called  and  known:"  3  Chit  PL  901,  n.  g.    *Some  precedents 

state  the  deft  was  "baptized,"  &c;  but  this  imposes  a  difficulty 
in  proof, and  is  therefore  objectionable:  1  Camp.  479;  Rep.  temp.  Hardw. 
286;  6  Mo.  116.  Where  deft,  pleads  a  misnomer  of  Christian  name,  he 
must  give  both  his  Christian  and  surname,  though  his  true  surname  is 
used  in  the  declaration:  3  T.  R.  185;  8  T.  R.  515.  It  must  be  averred 
that  the  party  was  named  and  called  by  the  real  name  at  the  time  of  pur- 
chase of  the  writ,  or  exhibiting  the  bill:  Goldsb.  86;  Skin.  620;  1  Salk.  6. 
And  the  plea  must  conclude  with  a  special  traverse  of  deft's  having  ever 
been  named  or  called  by  the  name  in  the  writ  or  bill:  ib.  A  misstate- 
ment in  traverse  of  the  name  by  which  the  deft,  is  called  in  the  declara- 
tion will  be  fatal  on  demurer:  1  Chit.  R.  705.  In  a  plea  in  abatement  of 
deft's  peerage,  the  plea  should  show  how  he  derived  his  title,  and  that  he 
is  a  peer  of  the  united  kingdom:  4  D.  &  R.  592;  2  B.  &  C.  871. 

Replication.]  The  usual  replication  is  that  the  party  was  named  and 
called  by  one  name  as  well  as  the  other,  or  the  misnomer  may  be  denied. 
If  the  defendant  has  appeared  by  the  name  to  which  he  was  sued  by,  it 
may  be  replied  by  way  of  estoppel:  2  N.  R.  453. 

Evidence  in  Misnomer. 
Jis  to  which  party  begins:  ante,  8. 

Proqf/or  Defendant.]  Where  the  party  alleges  that  he  was  "namgd 
and  called,"  it  is  sufficient  for  him  to  prove  that  he  was  generally  known 
by  that  name.  "  But  it  is  not  sufficient  to  prove  that  he  has  been  called  so 
once  or  twice:"  Mestaer  v.  Hartz,  3  M.  &  S.  453.  Where  deft,  alleges 
that  he  was  "  baptized  by  a  name"  he  must  adduce  some  direct  proof  of 
his  baptism  from  the  register,  or  by  parties  present  at  the  ceremony ;  and 
letters  of  denization,  commissions  in  the  army  by  that  name,  and  proof 
that  he  had  been  known  in  other  countries  by  that  name,  are  insufficient; 
Weltker  v.  Pelelier,  1  Camp.  479.  A  plea  of  peerage  must  be  proved 
by  letters  patent  under  the  great  seal :  2  Salk.  509.  Deft,  must  be  prepared 
to  prove  his  plea  promptly,  as  the  court  tvill  not  delay  the  trial  for  the 
attendance  of  witnesses:  2  Chit  R.  6* 

Proof  for  Plaintiff.]  Pit  should  be  prepared  to  prove  his  damages,  in 
event  of  verdict  being  found  for  him:  ante,  9. 
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The  pit.  should  be  prepared  to  disprove  the  deft's  plea,  the  evidence  for 
which  purpose  may  be  collected  from  the  preceding  notes  as  to  when  this 
plea  is  pleadable. 


NONJOINDER. 

When  it  may  be  pleaded,  13  to  15. 

Forms  in,  15. 

Notes  on  Form,  16. 

Evidence,  16, 17. 

• 
Of  Plaintiffs.']    When  a  joint  contractor,  parcener,  tenant  in  common, 
or  a  party  who  has  received  a  joint  injury,  and  is  jointly  interested  in  the 
thing  which  was  the  subject  of  the  action,  is  not,  when  he  ought  to  be, 
joined  as  a  plaintiff,  the  deft,  may  plead  such  nonjoinder  in  abatement, 
Com.   D.  Abt  E.  12,  1  Saund.  291  g.;  and  this  is  the  only 
*mode  of  deft's  availing  himself  of  the  objection  in  an  action  for  r*14] 
a  tort:  1  Saund.  291,  g.;  6  T.  R.  766;  7  T.  R.  279.    In  an  action 
on  a  contract,  however,  unless  the  party  is  suing  in  autre  droit,  the  ob- 
jection, if  it  do  not  appear  on  the  pleadings,  is  available  as  a  ground  of 
nonsuit  at  the  trial  under  the  general  issue,  1  Saund.  153,  n.  1.  291,/  g.; 

2  Str.  820;  and  for  which  reason  it  is  best  not  to  plead  in  abatement.  If 
the  pit  is  suing  in  autre  droit,  as  executor  or  administrator,  the  objection, 
if  it  do  not  appear  on  the  pleadings,  can  be  only  taken  advantage  of  by 
plea  in  abatement  after  oyer  of  probate,  or  letters  of  administration,  1 
Saund.  291,  g.  A.,  2  Bing.  177,  and  though  pit  be  a  married  woman, 

3  T.  R.  631;  but  this  is  not  so  in  the  case  of  assignees  of  a  bankrupt  suing: 
2  Stark,  424.  If  the  objection  appear  on  the  pleadings,  deffmay  demur, 
2  Str.  1146, 1  East,  497, 1  Saund.  153,  n.  /.  291,/.,  or  move  in  arrest  of 
judgment,  or  bring  error:  ib.  But,  in  such  case,  on  account  of  costs,  it  is 
best  to  demur:  Cowp.  407;  Tidd,  983.  If  one  of  several  part-owners 
of  a  chattel  sue  alone  for  a  tort,  and  the  deft,  do  not  plead  in  abatement, 
the  other  part  owners  may  afterwards  sue  alone  for  the  injury  to  their 
undivided  shares,  and  the  deft  cannot  plead  in  abatement  to  such  action: 
7  T.  R.  279.    As  to  nonjoinder  in  case  of  marriage,  ante,  5,  6. 

Of  Defendants.]  If  a  person  be  omitted  as  deft,  who  ought  to  be 
joined  in  any  action  founded  on  a  joint  contract,  whether  on  a  specialty 
or  not,  the  objection  can  only  be  taken  advantage  of  by  a  plea  in  abate- 
ment, 1  Saund.  291,  b.  n.  4,  5  T.  R.  651, 1  East,  20,  4  T.  R.  725,  3  Camp. 
50;  and  though  the  joint  obligation  be  in  writing,  and  the  same  appears 
to  have  been  made  by  the  party  not  joined,  it  is  no  variance  at  the  trial : 
1  B.  &  A.  224;  1  Saund.  291.  If,  indeed,  it  appears  on  the  face  of  pit's 
pleadings,  that  another  who  is  living,  jointly  contracted  with  deft,  the 
deft  may  demur,  or  arrest  the  judgment,  or  bring  error,  but  it  is  no  ground 
of  nonsuit:  1  Saund.  291,  6.  15£;  South  v.  Tanner  and  others,  2  Taunt 
254;  5  Bqr.  2614;  2  East  313;  2  D.  &  R.  439.  In  actions  for  torts, 
the  nonjoinder  of  a  party  who  was  jointly  concerned  in  the  tort  cannot  be 
pleaded  in  abatement,  or  otherwise  taken  advantage  of,  as  the  pit  may  in 
such  action  join  all  the  parties  who  committed  the  tort,  or  not,  at  his  elec- 
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tion,  1  Saund.  291,  e.  &  g.  and  eases  there*  cited,  6  Taunt  29,  35,  42; 
and  this  though  it  appear  on  the  pleadings  there  were  other  wrong-doers : 
ib.  In  an  action  on  the  case  against  a  common  carrier,  for  not  safely 
carrying  a  passenger,  deft,  cannot  plead  in  abatement  the  nonjoinder  of  a 
co-proprietor :  Jinsellv.  Wattrhouse,  2  Chit.  R.  1;  6  Moore,  154, 7  Price, 
408 ;  Bretherlon  v.  Wood,  3  B.  &  B.  54.  But  though  pit  change  his 
form  of  actio/i  to  tort,  he  is  still  liable  to  a  plea  of  abatement  for  non- 
joinder, of  any  joint  contractor,  &c.  if  the  action  be  substantially  founded 
on  a  breach  of  contract,  and  so  appear  from  the  declaration,  and  it  is  not 
maintainable  without  proving  a  contract  between  the  parties :  Powell  v. 
Lay  ton,  2  N.  R.  365;  Green  v.  Greenbank,  12  Marsh,  485;  2  Carth. 
454.  And  actions  which  concern  real  property  materially  differ  in  this 
respect  from  mere  personal  actions  of  tort;  for,  if  one  tenant  in  common 
only  be  sued  in  trespass,  &c.  for  any  thing  respecting  the  land  held  in 
common,  as  for  not  .setting  out  tithe,  &c.,,he  may  plead  the  tenancy  in 
common  in  abatement :  1  Saund.  191,  e.;  5  T.  R.  651. 

Misjoinder.]  If  persons  join  as  plaintiffs  in  an  action  who  should 
not,  the  deft  may  plead  the  misjoinder  in  abatement,  Cro.  E.  143,  473,  12 
H.  4,  15,  54;  or,  if  the  objection  do  not  appear  on  the  pit's  pleadings,  it 
will  be  a  ground  of  nonsuit  at  the  trial,  3  B.  &  P.  285,  Co.  Lit  197,  A., 
3  East,  62]  for  which  reason  it  is  best  not  to  plead  in  abatement  If  the 
objection  appears  on  the  pit's  pleadings,  deft,  may  demur,  or  move  in 
arrest  of  judgment,  or  bring  error:  2  Saund.  115,  6;  3  B.  &  P.  150;  1 

Roll.  Ab.  31,  pi.  9;  Sty.  156;  3  Lev.  352.  If  too  many  persons 
[*15]  be  *joined  as  defendants  in  an  action  on  a  contract  or  specialty,  if 

the  objection  do  not  appear  on  the  pit's  pleadings,  the  pit  may  be 
nonsuited  at  the  trial,  1  East,  52;  1  Lev.  63;  3  T.  R.  662;  1  Chit  P.  34; 
or,  if  the  objection  appear  on  the  pleadings,  deft  may  demur,  move  in 
arrest  of  judgment,  or  .bring  error:  7  T.  R.  352.  If  several  persons  be 
made  defts.  jointly  for  a  tort,  where  the  tort  could  not,  in  point  of  law,  be 
joint,  as  in  slander  or  the  like,  they  may  demur,  or  if  a  verdict  be  taken 
against  all,  move  in  arrest  of  judgment,  or  bring  error:  2  N.  R.  454; 
2  Saund.  117,  a. 


Forms  in  Nonjoinder. 

PLEA  IN  A88UMPS1T  OF  NONJOINDER  OF  A  CO-CONTRACTOR. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

{Term  of  declaration  or  subsequent  term,  a 
special  imparlance:  ante,  7,) 
John  Stiles  p     And  the  said  deft,  in  his  own  proper  person  (or  if  by  an  attorney,  say, 

ats.        Cand  the  deft  by ,  hia  attorney,  comes  and  defends  the  wrong  and 

John  Nokes  J  injury,  when,  ice.,  and  prays  judgment  of  the  said  bill,  or%  if  by  original 
or  in  C.  P.,  of  the  said  writ  and  declaration;)  because  he  says  that  the  said  several 
promises  and  undertakings,  in  the  said  declaration  mentioned,  if  any  such  were  made, 
were,  and  each  of  them  were,  made  by  Joseph  Brown  and  John  Bell  jointly  with  the  said 
defendant, and  which  6aid  Joseph  and  John  are  each  of  them  still  alive;  to  wit,  at,  &c., 
aforesaid.  Wherefore,  because  they  are  not,  nor  is  either  of  them,  named  in  the  said 
bill  {or  writ,)  the  said  defendant  prays  judgment  of  the  said  bill  (or  writ  and  declaration,) 
and  that  the  same  may  be  quashed!  &c.  {Add  affidavit,  ante,  8.  See  a  form  in  cove- 
nant, Lil.  Ent.  7.) 
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FUU  THAT  AltOTHKR.  PERSON  SIGNVD  THE  BOND  WITH  DBTT. 

In  the  G.  P.  Term,  8  Geo.  4. 

John  Stiles  }     And  the  said  deft  by  ,  his  attorney,  comes  and  defends  the 

ate.  >  wrong  and  injury,  when,  &c.,  and  prays  oyer  of  the  said  writing  oblige. 
John  Nokes  )  tory,  and  it  is  read  to  him  in  these  words  (here  set  out  the  bond,  but  not  the 
condition,)  which  being  read  and  heard,  the  said  defendant  says  that  the  said  George 
Thompson,  in  the  said  writing  named,  duly  sealed  and  executed  the  said  writing,  and 
thereby  became  jointly  bound  with  the  said  deft,  to  the  said  pltf  to  wit, -on  the  same  day 
end  year  aforesaid,  at  London  aforesaid;  and  that  the  said  George  Thompson  is  still  alive; 
to  wit,  at  London  aforesaid ;  and  this  he  is  ready  to  verify.  Wherefore,  inasmuch  as  the 
said  George  Thompson  is  not  named  in  the  Baid  writ,  the  said  defendant  prays  judgment 
of  the  said  writ,  and  that  the  same  may  be  quashed,  &c.    (Add  affidavit,  ante,  8.) 


REPLICATION  DKNYHTCt  THB  JOINT  CONTRACT. 

In  the  K.  R  (or  C.  P.)  Term,  8,  Geo.  4. 

(Same  term  as  plea.) 
John  Nokes  ^     And  the  said  pit  saith  that  the  said  bill  (or  the  said  writ  and  declara- 
v.  Ction,  if  by  originator  in  C.  P-,)  by  reason  of  any  thing  above  by  the  said 

John  Stiles.  J  deft  in  pleading  alleged,  ought  not  to  be  quashed,  because  he  saith  that 
the  said  several  promises  and  undertakings  were  not  made  by  the  said  defts.  jointly  and 
together  with  the  said  Joseph  Brown  and  John  Bell,  in  manner  and  form  as  the  said  deft, 
hath  above,  in  his  said  plea  in  that  behalf,  alleged ;  and  this  the  said  pit  prays  may  be  in- 
quired of  by  the  country,  &c. 


Notts  on  the  Form  of  Please.  *  [*16] 

The  preceding  notes  as  to  the  form  of  pleas  in  abatement  in  general, 
ante,  3,  will  be  here  applicable.  This  plea  may  be  pleaded  by  attorney: 
Lutw.  696.  It  is  not  necessary  to  plead  in  abatement  both  of  the  declara- 
tion and  writ,  when  the  plea  is  to  the  whole  declaration;  but  where  the 
abatement  is  only  to  part  of  the  writ,  and  the  cause  of  abatement  arises 
from  some  of  the  counts  of  the  declaration,  the  deft,  must  plead  in  abate- 
ment of  both;  2  Saund.  210.  n.  c. ;  and  precedent,  2  B.  &  P.  420 ;  2  M.  & 
S.  484,  n. 

The  deft,  in  his  plea  must  name  all  the  joint  contractors,  for  the  pur- 
pose of  giving  a  better  writ,  or  he  will  fail;  and  the  pit.  will  recover,  if  it 
appear  at  the  trial  that  the  contract  was  made  by  another,  not  named: 
Pasmore  v.  Bousfield,  1  Stark.  296;  2  Bl.  R.  591;  Oodson  v.  Oood9 
2  Mar.  299 ;  6  Taunt.  587,  S.  C.  The  plea,  must  expressly  state,  the 
party  omitted  is  living;  1  Saund.  291,  a.  Also,  in  debt  on  a  bond,  &c 
that  the  party  sealed  and  delivered  it :  ib.  In  the  case  of  executors  or  ad- 
ministrators suing,  deft,  should  crave  oyer  of  probate,  or  letters  of  admin* 
istration  to  plead  a  nonjoinder  in  abatement:  see  form,  1  Went.  13,  58. 
It  is  not,  in  such  a  plea,  necessary  to  state  the  will  is  proved :  2  H.  5,  8, 
&  9;  Co.  37,  b.  But  it  should  state,  that  the  executor  not  named  adminis- 
tered the  goods  of  testator :  Bro.  Exrs.  20, 88 ;  1  Lev.  1 6 1 ;  1  Saund.  29 1 ,  g. 

Where  the  deft,  having  pleaded  in  abatement  that  four  others  were 
jointly  liable,  the  court  compelled  him  to  deliver  particulars  of  their  resi- 
dences and  additions,  Taylor  v.  Harris,  4  B.  &  A.  93, 1  Y.  &  J.  257;  but, 
in  another  case,  the  court  refused  to  compel  the  pit.  to  deliver  to  the  deft 
a  copy  of  an  agreement  to  enable  him  to  plead  that  the  agreement  was 
jointly  made  by  himself  and  others :  1  D.  &  R.  419. 

voi.  i.  4 
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Evidence  in  Nonjoinder. 

As  to  which  party  begins,  ante,  8. 

Proof  far  Defendant.]  The  burden  of  the  evidence  "lies  upon  the  deft, 
who  will  have  to  prove  that  the  party  omitted  was  a  partner,  or  joint  con- 
tractor. As  to  proving  a  partnership,  post,  "  Partners."  The  declara- 
tions  of  the  party  not  joined,  if  made  before  action  brought,  are  evidence 
in  support  of  the  plea :  Clay  v.  Langs  tow,  1.  M.  &  M.  45. 

Proof  for  Plaintiff.]  A  plea  or  objection,  that  the  action  is  not  brought 
jointly  with  a  person  who  ought  to  have  sued,  the  pit  may  in  answer 
prove  that  such  person  never  was  ostensible,  but  a  mere  dormant  partner, 

2  Taunt.  324-5;  4  B.  &  A.  437,  3  Stark.  9,  R.&  M.  293;  or  that  he  was  a 
mere  nominal  partner,  having  no  interest,  provided  deft's  interest  would 
not  be  affected  by  the  nonjoinder,  1  Stark.  25, 14  East,  210,2  Camp.  302, 
1  C.  &  P.  89 ;  or  an  infant,  1  Stark.  25 ;  or  not  a  partner  when  the  con* 
tract  was  made  or  the  cause  of  action  accrued,  1  Esp.  Rep.  180 ;  or  that 
the  party  omitted  did  not  seal,  and  refused  to  seal  the  deed :  2  Str.  1146  j 
1  Saund.  291,  /,  154,  n.  1 ;  3  B.  &  C.  254,  353;  6  M.  &  S.  75.  But  it  is 
no  answer  to  show  that  the  party  not  joined  was  dead  when  action  brought, 
4  B.  &  A.  374,  2  Saund.  121  n.,  1  B.  &  P.  74 ;  or  that  he  was  a  bankrupt, 
10  East,  418 ;  or,  in  the  case  of  executors  or  administrators,  that  the  party 
not  joined  is  an  infant  under  17  years  of  age,  or  has  not  proved  the  will, 
or  has  even  refused  before  the  ordinary,  1  Salk.  3, 3  B.  &  A.  863, 1  Saund. 
291,  g.  2  ib.,  209,  212 ;  but  it  is  an  answer  if  it  be  proved  he  formally  re- 
nounced before  the  ordinary:  4  T.  R.  565.  Nor  is  it  any  answer  to  .prove 
that  the  parties,  among  themselves,  agreed  that  the  pit  alone  should  sue, 
3M.&S,  488. 

[*173  *To  a  plea  of  nonjoinder  of  a  person  as  a  deft,  pit.  may  in  an- 
swer prove  that  such  person  was  not  a  partner  in  the  contract  or 
cause  of  action,  or  a  mere  dormant  partner:  3  Price,  538;  1  Stark.  338, 
341,  272 ;  Holt.  C.  253;  4  M.  &  S.  475 ;  7  T.  R.  361 ;  1  Bing.  201 ;  3  Stark. 
8.  As,  where  defendant  ordered  goods  in  the  name  of  "  Levy  and  CoJ' 
it  was  held  he  could  not  plead  a  nonjoinder  in  abatement :  3  Stark.  8.  Pit 
may  also  show  such  person  was  a  mere  nominal  partner :  2  Camp.  302, 
14  East  210,  or  infant  or  feme  covert,  the  contract  as  to  them  being  void 
on  that  account,  3  Esp.  Rep.  76, 1  Wils.  89,  or  that  he  was  dead  vhen 
plea  pleaded,  Carth.  170-1,  3  Lev.  290, 2  T.  R.  479,  or  that  the  contract 
was  several  as  well  as  joint. 

But  it  is  no  answer  to  show  that  the  party  not  joined  was  a  bankrupt 
and  obtained  his  certificate,  2  M.  &  S.  23, 444, 6  Taunt.  179,4  Taunt  326 ; 
or  an  infant,  if  the  contract  be  merely  voidable,  4  Taunt  468 ;  or  that 
partners  amongst  themselves  stipulated  that  the  deft,  only  should  be  sued : 

3  B.  &  A.  611 ;  1  H.  Bla.  236. 

Pit.  should  be  prepared  to  prove  his  damages  in  case  issue  should  be 
found  for  him,  ante,  9. 
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PENDENCY  OP  ANOTHER  ACTION. 

When  it  may  be  pleaded,  17. 
Forms  in,  18. 
Notes  on  Forms,  18. 
Evidence,  18. 

When  it  may  be  pleaded.]  The  pendency  of  another  action  against 
the  same  parties,  for  the  same  cause,  may  be  pleaded  in  abatement,  Com. 
D.  Abt  H.  24,  but  not  in  bar,  5  B.  &  A.  101,  except  at  the  suit  of  an  in- 
former, Say,  216,  Tidd,  989 ;  and  it  is  said,  if  two  suits  are  brought  on  the 
Same  day  for  the  same  cause,  their  pendency  may  be  pleaded  reciprocally 
the  one  to  the  other:  Hob.  128;  Mo.  864-5;  Com.  D.  Abt  H.  24.  It 
may  be  pleaded,  whether  the  suit  be  depending  in  the  same  or  a  different 
court,  5  Co.  62,  a. ;  but  not  so  to  an  action  brought  in  the  superior  courts 
at  Westr.,  where  the  other  action  is  in  an  inferior  court :  ib. ;  Dyer,  92, 
3;  Fitag.  313.  It  may  be  pleaded,  though  the  actions  be  of  a  different 
nature :  Bac.  A.  Abt.  M.,  sed  quaere.  It  is  said  that  this  plea  is  improper 
where  the  former  suit  was  a  real  or  personal  one ;  where  no  certainty  of 
description  is  required  in  the  suit,  and  the  pit.  did  not  make  a  plaint  or 
declaration,  as  it  does  not  appear  that  it  is  the  same  suit;  the  reasons, 
however,  seem  unsatisfactory :  see  Com.  D.  Abt.  H.  24 ;  Bac.  Ab.  Abt 
M. ;  5  Co.  61,6.;  sed  vide  3  Chit.  PL  904,  n. ;  6  T.  R.  307 ;  1  Saund,  92, 
n.  2.  It  is  no  plea  that  another  action  is  depending  for  the  same  cause  at 
the  suit  of  another  person,  2  T.  R.  512,  Com.  D.  Abt.  H.  24;  as  to  an 
action  at  the  suit  of  assignees  of  a  bankrupt,  that  a  former  action  by  bank- 
rupt is  pending,  4  B.  &  C.  920,  or  against  another  person,  Hob.  137,  or 
against  deft,  jointly  with  others,  Com.  D.  Abt.  H.  24,  Cr.  E.  202,  Carth. 
96,  sed  quaere,  Hob.  137,  or  to  an  action  at  suit  of  the  king,  Th.  Dig.  L 
11,  e.  39,  s.  19;  but  it  is  to  an  action  at  the  suit  of  a  common  informer: 
Say.  216 ;  3  Bur.  1423,  supra.  And  it  has  been  held  at  nisi  prius,  that 
where  separate  actions  have  been  brought  against  several  defts.  for  the 
same  single  act  of  trespass,  the  party  against  whom  the  last  action  was 
commenced  may  plead  the  pendency  of  the  first  in  abatement:  1  Camp, 
601 ;  1  Chit.  PL  76. 

The  pit.  cannot,  after  the  plea,  avoid  tfie  effect  of  it  by  discontinuing 
the  first  action :  1  Salk.  329 ;  2  Ld,  Raym.  1014. 


*Form  in  Pendency  of  another  diction.  [*1 8] 

PLEA  OF  PENDENCY  OF  AHOTHER  ACTION  PREVIOUSLY  BROUGHT  FOR  THE  SAME  CAUSE. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

{Term  of  declaration  or  a  subsequent  term,  with  a  special  imparlance, 
as  ante,  7.  If  the  first  action  is  m  the  same  term  as  the  second, 
deft,  should  compel  pit.  to  entitle  his  second  declaration  specialty  in 
the  term.) 

Joseph  Styles  )      And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the 

ats.  >  wrong  and  injury  (prtfin  trespass  or  ejectment,  force  and  injury,)  when, 

John  Hill.    )  &c,  and  prays  judgment  of  the  said  bill  (or  by  original,  or  C.  P.  writ 

and  declaration  thereon,)  because  he  says,  that,  before  the  exhibiting  of  the  said  bill  (or 

mtiog  of  the  said  writ,)  to  wit,  in term,  in  the year  of  the  reign  of  our  lord 
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the  now  king,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself  the  said 
court  then  and  still  being  bolden  at  West.,  in  the  county  of  Midx.,  the  said  pit  im- 
pleaded the  said  deft,  and  exhibited  hiB  certain  bill  against  him  (or  the  said  pit  sued 
out  his  said  writ  and  declared  thereon  against  him,)  in  a  plea  of  debt  on  demand,  of  and 
-upon  the  same  identical  writing  obligatory  (or  in  a  certain  plea  of  trespass  on  the  case 
upon  the  very  same  identical  promises  and  undertakings,  or  in  a.  certain  plea'of  trespass 
for  and  in  respect  of  the  very  same  identical  trespasses  and  causes  of  action,)  in  the  said 
declaration,  in  this  present  suit  mentioned,  aB  by  the  record  and  proceedings  thereof  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at 
Westr.  aforesaid,  more  fully  appears.  And  the  said  deft,  further  saith,  that  the  parties 
in  this  and  the  said  former  suit  are  the  same,  and  not  other  or  different  persons,  and  that 
the  supposed  causes  of  action  in  this  and  the  said  former  suit  are,  and  each  and  every 
of  them  are,  the  same  and  not  other  or  different  causes  of  action;  and  that  the  said  for- 
mer suit,  so  brought  and  prosecuted  against  him  the  said  deft,  by  the  said  pit,  as  afore- 
said, is  still  depending  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self. And  this  the  said  deft  is  ready  to  verify.  Wherefore  he  prays  judgment  of  the 
said  bill  (or  writ  and  declaration)  in  this  suit,  and  that  the  same  may  be  quashed,  &c 
{Add  usual  affidavit.) 


Notes  on  Form  of  Plea,  fyc. 

Plea,  4*c]  The  notes  as  to  pleas  in  abatement  in  general  will  be  here 
applicable.  The  plea  must  show  that  the  cause  of  action  in  both  suits  is 
the  same,  Doc.  PL  10,  whether  they  are  of  the  same  or  different  forms  of 
action,  as  detinue  and  trover :  Freem.  401.  And,  in  some  cases,  the  plea 
must  state  on  what  particular  day  the  former  action  was  brought;  as,  in 
an  action  at  the  suit  of  an  informer,  the  deft,  must  show  a  prior  right 
attached  in  somebody  else,  and,  if  the  prior  action  be  brought  in  the  same 
term,  it  must  be  shown  on  what  particular  day  such  prior  action  was 
brought,  that  its  priority  may  be  ascertained,  3  Bur.  1423, 1  W.  Bla.  437, 
S.  C. ;  and  so  in  other  cases,  where  the  plea  is  of  another  action  pending 
of  the  same  term:  2  Lev.  141 ;  2  Str.  1169.  It  does  not  seem  essentially 
necessary  to  state  the  declaration  in  the  prior  action,  3  Chit  PL  904,  n. ; 
nor  to  aver  that  such  action  is  still  pending,  as  it  is  sufficient  to  abate  the 
second  writ  to  show  that  it  was  pending  at  the  time  that  the  second  action 
was  commenced ;  6  Co.  7. 

Replication.}  The  pit.  may  *eply  nul  tiel  record  of  the  former  action. 
If  an  action  pending  in  the  same  court  be  pleaded,  pit.  may  pray  oyer, 
that  the  record  may  be  inspected  by  the  court,  or  demand  oyer  of  it, 
which,  if  not  given  in  convenient  time,  he  may  sign  judgment :  Com.  D. 
Abt.  H.  24.  Where,  to  debt  on  a  statute,  the  deft,  has  pleaded  a  prior 
action  depending,  or  a  compromise  by  the  rule  of  court,  &c,  pit  may  tra- 
verse the  fact,  or  reply  per  fraudpm:  1  Chit.  PL  507. 


r*io] 


*  Evidence  in. 


For  Defendant.]  The  burden  of  the  evidence  lies  upon  the  deft,  who 
must  prove  the  commencement  of  the  former  suit,  and  that  it  is  for  the 
same  cause.  If  the  former  suit  be  on  record,  as  According  to  some  autho- 
rities, it  ought  to  be,  the  record  should  be  produced,  or  proved  in  the 
usual  way :  post, "  Record"  If  a  writ  only  has  been  issued,  the  same 
should  be  proved  in  the  usual  way :  post, "  Process."    If  there  has  been 
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any  affidavit  of  debt,  or  particulars  of  demand,  or  any  other  legal  docu- 
ment or  writing,  in  any  way  showing  the  former  suit  is  for  the  same 
cause  of  action,  the  same  should  be  proved:  post,  "^Affidavit — Particu- 
lars qf Demand" 

For  Plaintiff.]  Pit.  should  be  prepared  with  evidence  in  answer; 
also  to  prove  his  damages,  in  case  the  plea  should  be  found  for  him: 
ante,  9. 


PRIVILEGE  AS  AN  OFFICER  OF  A  COURT. 

When  it  may  be  pleaded,  19  to  20. 
Forms  in,  20  to  21. 
Notes  on  Forms,  22. 
Evidence,  22. 

This  plea,  claiming  a  privilege  of  being  sued  in  a  particular  court,  is, 
as  before  stated,  strictly  a  plea  to  the  jurisdiction  of  the  court.  There  are 
various  privileges  which  may  be  thus  pleaded:  such  as  that  deft,  is  a 
baron  of  the  Cinque  Ports,  Com.  D.  Abt.  t).  5,  a  minister,  ib.  D.  8,  a 
tinner,  t4.  D.  7.  or  scholar  of  the  universities;  but  the  only  one  of  any 
extent  in  practice,  is  that  of  being  an  officer  of  a  court,  as  an  attorney. 

By  attorneys.]  If  an  attorney  be  improperly  sued  in  a  court  of  which 
he  is  not  an  attorney,  he  must  plead  his  privilege,  11  Mod.  168,  2  Bulst 
207,  Lutw.  195,639;  and  he  cannot  take  advantage  of  it  upon  motion 
only,  1  Wils.  306,  2  Salk.  544,  1  Arch.  P.  48,  24,  2  ib.  118,  9,  sed  vide 
Tidd,  76;  unless,  .indeed,  he  be  sued  in  an  inferior  court,  in  which  case  a 
writ  of  privilege  may  be  issued  to  relieve  him :  Tidd,  76.  If  an  attorney 
be  sued  in  his  own  court  by  improper  process,  he  can  only  plead  his 
privilege  in  abatement;  unless  he  be  arrested,  when  the  court  will  dis- 
charge him  on  common  bail :  Tidd,  76.  Suing  a  person  who  is  not  an 
attorney,  as  an  attorney,  does  not  appear  to  be  ground  for  plea  in  abate- 
ment, but  is  irregular ;  5  M.  &  S.  324 ;  6  B.  &  C.  77 ;  2  Chit.  R.  396. 

In  some  cases  an  attorney  cannot  plead  his  privilege;  as,  where  both 
be  and  pit  are  attorneys  of  different  courts,  and  the  pit.  sues  him  in  the 
conrj  of  which  pit.  is  an  attorney,  for  pit's  privilege  prevails :  1  W.  Blac. 
19.  2;  ib.  1325;  4  D.  &  R.  73.  And  as  his  privilege  extends  only  to 
actions  in  his  own  right,  he  cannot  plead  it  when  sued  in  autre  droit,  as 
executor,  &&,  1  Salk.  2,  7,  Raym.  533,  or  sued  jointly  with  unprivileged 
persons,  even  his  wife,  and  though  the  nature  of  the  action  be  not  abso- 
lutely joint,  1  Taunt  254, 1  Vent.  298,  2  Salk.  544,  2  Rol.  580,  4,  Bac. 
Ab.  223,  or  is  in  prison  for  debt,  4  B.  &.  A.  88,  or  has  left  off  practice, 
2  Wils.  232,  7  T.  R.  25 ;  but  the  omitting  to  take  out  his  certificate,  unless 
for  a  year,  does  not  deprive  him  of  his  privilege :  5  M.  &  S.  281.  He  also 
loses  his  privilege  by  appearing  to  the  action,  if  he  be  an  attorney  of  the 
court  in  which  he  is  sued,  or  by  not  pleading  his  privilege,  if  he  be  sued 
out  of  his  own  court:  2  W.  Bla.  1088;  2  ib.  231 ;  Barn.  53.  If  he  be 
arrested  and  bailed  in  one  suit,  he  may  plead  his  privilege  to  an- 
other action  brought  against  *him  in  the  same  court ;  Carth.  377.  [*20]  • 
An  attorney  in  an  action  at  suit  of  the  king  loses  his  privilege, 
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2  Rol.  Ab.  274 ;  but  not  in  an  action  qui  tam>  2  Salk.  543,  nor  in  an 
action  jointly  against  him  and  a  privileged  person,  4  M.  &  S.  585,  nor  in 
action  on  a  bill  of  exchange :  2  Chit.  R.  63 :  1  Doug.  312. 

Other  Officers.]  These  rules  also  apply  to  other  officers  of  the  courts. 
Thus  if  the  filacer,  2  Salk.  544,  or  prothonotary,  or  any  of  his  clerks,  Str. 
546,  705,  For.  344;  or  warden  of  the  Fleet  1  Salk.  1,  or  the  like,  be 
impleaded  out  of  their  own  court,  they  may  plead  their  privilege.  So  a 
clerk  in  the  exchequer,  if  sued  in  the  E.  B.  or  C.  P.,  may  plead  his  privi- 
lege :  Lutw.  44 ;  6  Mo.  305.  So  one  of  the  six  clerks,  or  of  the  sixty 
clerks  in  chancery,  if  sued  out  of  his  court,  may  plead  his  privilege :  20 
H.  6,  32  b. ;  1  Vent.  264 ;  Bro.  498 ;  see  form,  8  T.  R.  631.  So,  if  a  ser- 
geant at  law  be  sued  in  any  other  than  the  courts  at  Westr.,  he  may  plead 
his  privilege:  2  Lev.  129 ;  2  Mod.  297 ;  Com.  D.  Abt.  D.  6. 


•  Forms  of  Pleas  cf  Privilege. 

PLEA  OF  PRIVILEGE,  BY  AH  ATTORNEY  OF  THE  C.  P.,  TO  AN  ACTION  BROUGHT  AGAINST  HIM  W 
THE  K.  B.  BY  BILL,  AS  A  COMMON  PER40N. 

In  the  K.  R  •  %  Term,  8  Geo.  4. 

John  Rill,  gent,  ~\  And  the  said  deft,  in  his  own  proper  person,  comes  and 
one  of  the  attorney sy  <J»c.  /  defends  the  wrong  and  injury,  &c.  (or  in  trespass  or  eject" 
ats.  r"  menu  the  force  and  injury,  &c.),  and  eaith,  that  he,  the 

Joseph  Styles.  »  j  said  deft.,  long  before,  and  at  the  time  of  the  exhibiting  of 
the  bill  of  the  said  pit,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  one  of  the 
attorneys  of  the  court  of  our  lord  the  king,  of  the  bench,  to  wit,  at  Westr.,  in  the  coun- 
ty of  Midx.  aforesaid;  and  that  he,  the  said  deft,  during  all  the  time  aforesaid,  hath 
prosecuted  and  defended,  and  still  doth  prosecute  and  defend,  divers  pleas  and  suits  in 
the  said  court  of  the  bench  at  Westr.  aforesaid,  for  many  true  and  faithful  subjects  of 
our  said  lord  the  king,  as  their  attorney;  and  the  said  deft,  further  saith,  that  he,  and  all 
other  the  attorneys  of  the  said  court  of  the  bench  prosecuting  and  defending  suits  and 
pleas  therein  for  their  clients,  have  been,  and  ought,  according  to  the  custom  of  the  said 
court,  and  the  privilege  of  such  attorneys,  to  be  exempt  from  being  compelled  to  answer 
any  plea  or  plaint,  in  any  action  personal,  (pleas  of  freehold  felony  and  appeals  only 
excepted),  before  any  justices  or  ministers  of  our  lord  the  king,  or  other  judge  whomso- 
ever, in  any  court  whatsoever,  except  before  the  justices  of  our  lord  the  king,  of  the 
court  of  the  bench  at  Westr.  aforesaid,  by  bill  filed  in  the  said  court,  againBt  such  attor- 
ney or  attorneys  as  present  here  in  court;  and  this  he  is  ready  to  verify.  Wherefore 
he  prayB  judgment,  if  he  ought  to  be  compelled  to  answer  to  the  said  pit  in  the  amid 
plea  in  the  said  court  here. 


PLEA  OF  PRIVILEGE  OF  AN  ATTORNEY  OF  K.  B,,  SUED  IN  THAT  COURT  BY  LATITAT. 

I 

In  the  K.  B.  —  Term,  8  Geo.  4* 

John  StiUs,  gent.,         j      And  the  said  deft.,  in  his  own  proper  person,  comes  end 

one  of  the  attorneys,  <$-c.    t  prays  judgment  of  the  bill  of  the  said  pit,  because  he 

ats.  f  says  that  he,  the  said  deft,  long  before  the  exhibiting  of 

John  Nokes.  j  the  bill  of  the  said  pit.  against  the  said  deft,  and  at  the 

time  of  exhibiting  the  same,  was,  and  still  is,  one  of  the  attorneys  of  the  court  of  our 

said  lord  the  king,  before  the  king  himself,  as  aforesaid ;  and  that  he  then  was,  and  now 

is,  prosecuting  and  defending  many  pleas  and  suits  for  many  true  and  faithful  subjects 

of  our  lord  the  king,  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 

as  their  attorney;  and  the  said  deft  further  says,  that  he  and  all  others  the  attorneys  of 

the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  by  an  ancient  and 
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laudable  custom,  used  and  approved  of  according  to  the  laws  and  customs  of  the  realm, 
and  the  liberties  of  the  same  court  of  our  said  lord  the  king,  before  the 
♦king  himself,  have  been,  and  ought  to  be,  in  all  personal  suits,  at  the  suit  of  f*21  J 
any  subject  of  our  said  lord  the  king,  impleaded  only  by  bill  exhibited1  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  against  such  attorneys 
respectively,  as  being  present  in  the  same  court,  in  their  own  proper  persons,  and  not 
aa  .being  in  the  custody  of  the  Marshalsea  of  our  lord  the  king,  before  the  king  himself; 
and  this  he,  the  said  deft,  is  ready  to  verify.  Wherefore,  because  he,  the  said  deft.,  is 
not  impleaded  in  this  action  as  one  of  the  attorneys  of  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  he,  the  said  deft.,  prays  judgment,  whether  he  ought  to  be 
compelled  to  answer  the  said  bill,  &c. 


PLCA  OF  PRIVILEGE,  BY  ATTORNEY  OF  C.  P.  WHEN  SUED  IN  HIS  OWN  COURT,  BY  ORIGINAL. 

In  the  C.  P.  Term,  8  Geo.  4. 

John  Stiles,  geni.      -\      And  the  said  deft,  in  his  own  proper  person,  comes  and 
one  of  the  attorneys,  <J-c.  f  Bays,  that  be  ought  not  to  be  compelled  to  answer  the  said 
ats.  f  original  writ,  because,  he  says,  that  he  is,  and  on  the  same 

John  Nokes,  j  day  of  suing  out  of  the  said  original  writ,  and  long  before, 

was,  one  of  the  attorneys  of  the  court  of  the  lord  the  king,  of  the  bench  here ;  and  that,  in 
the  same  court  here  there  is,  and  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  hath  been,  a  custom  used  and  approved  of  in  the  same  court,  that  no 
attorney  of  the  said  court  hath,  against  his  will,  been  compelled  to  answer  any  person  in 
any  personal  action  prosecuted  in  the  same  court  here,  by  original  writ  sued  out,  which 
have  not  concerned  the  king,  unless  he  hath  been  first  forejudged  from  his  office  of  an 
attorney  of  this  court,  upon  a  bill  exhibited  Here  to  the  justices  of  the  said  lord  the  king 
of  the  bench  against  such  attorney,  and  filed  in  the  same  court ;  and  the  saidjfleft,  in  fact, 
saith,  that  he  hath  not  been  forejudged  from  his  office  of  an  attorney  of  this  court,  and 
that  he  is  impleaded  by  the  original  writ  aforesaid,  against  his  will,  and  against  the 
custom  aforesaid;  and  this  he  is  ready  to  verify.  Wherefore,  as  the  said  deft  is  an 
attorney  of  the  said  court  here,  and,  on  the  day  of  suing  out  the  said  original  writ,  and 
long  before,  was  an  attorney  of  the  said  court  here,  the  said  deft,  prays  his  privilege 
aforesaid  to  be  allowed  and  adjudged  him ;  and  that  he  may  not  answer  the  said  original 
writ  for  the  cause  aforesaid. 


REPLICATION,  TO  A  PLEA  OF  PRIVILEGE  BY  AN  ATTORNEY,  THAT  HE  NEGLECTED  TO  OBTAIN 
HIS  CERTIFICATE  OF  HIS  BEING  ENROLLED,  ACCORDING  TO  37  O.  3,  O.  90,  8.  81,  ETC. 

In  the  K.  B.  Term,  8  Geo.  5. 

John  Nokes  }     And  the  said  pit  saith,  that  notwithstanding  any  thing  by  the  said 
v.  >  deft  in  his  said  plea  above  alleged,  he,  the  said  deft.,  ought  to  be  com- 

John  Styles.  )  polled  to  answer  the  said  original  writ,  because,  he  says,  that  before,  and 
on  the  15th  of  Nov.,  A.  D.  1825,  and  from  thence  for  the  Bpace  of  one  whole  year  then 
next  following,  the  said  deft  was  a  person  admitted,  sworn  and  enrolled  as  an  attorney, 
in  the  amid  court  of  our  said  lord  the  king,  of  the  bench;  and  that  the  said  deft,  so  being 
a  person  sworn  and  enrolled  as  such  attorney  as  aforesaid,  from  and  after  the  15th  day  of 
Nov.,  A.  D.  1825,  did  neglect  to  obtain  his  certificate  thereof,  in  the  manner  directed  in 
and  by  a  certain  act  of  Parliament  made  and  passed  in  the  37th  year  of  the  reign  of  his 
late  majesty,  King  George  the  Third,  entitled,  An  Act  for  granting  to  bis  Majesty  certain 
Stamp  Duties  on  the  several  matters  therein  mentioned,  and  for  better  securing  Duties 
on  Certificates  to  be  taken  out  by  Attorneys,  Solicitors,  and  others,  practising  in  certain 
Courts  of  Justice  in  Great  Britain,  and  of  a  certain  other  act  of  Parliament  made  and 
passed  in  the  54th  year  of  the  reign  of  his  said  late  majesty,  and  for  the  space  of  one 
whole  year,  to  wit  at  London.  Whereby,  and  by  force  of  the  said  acts  of  Parliament, 
the  admission  and  enrolment  of  the  said  deft  in  the  said  court  &c.  as  such  attorney  as 
aforesaid,  became,  and  was,  and  from  thence  hitherto  hath  been,  and  still  is,  null  and 
void ;  without  this,  that  the  said  deft  now  is,  or  on  the  day  of  issuing  out  the  said  original 
writ  of  the  said  pit  was  one  of  the  attorneys,  &c.  present  here  in  court,  in  his  own  per* 
son,  in  manner  and  form  as  he,  the  said  deft  hath  above  alleged ;  and  this  he,  the  said 
pit,  is  ready  to  verify.  Werefore  he  prays  judgment  end  that  the  said  deft  may  be 
compelled  to  answer  the  said  original  writ,  &c. 


22  ABATEMENT. 

[*22]  *  Notes  on  Form  of  Plea,  $c. 

Plea.]  The  general  notes,  as  to  pleas  to  the  jurisdiction  and  in  abate- 
ment,  will  here  apply :  ante,  3  to  5.  If  a  bill  be  filed  against  an  attorney 
in  vacation,  he  may  plead  within  the  first  four  days  of  the  ensuing  term 
without  a  special  imparlance:  1  Chit.  R.  704;  2  Saund.  2;  &  anle,*3.  A 
plea  of  privilege  in  K.  B.  will  be  received  after  appearance  and  bail,  Bunb. 
113;  but  it  cannot  be  pleaded  after  imparlance,  2  Show.  145,  or  after  he  , 
has  been  forejudged :  Barn.  41.  The  plea  should  be  pleaded  in .  person, 
and  not  by  attorney,  1  Lutw.  7,  6  Mod.  146 ;  nor  more  than  half  defence 
must  be  made :  Co.  L.  127,  b\  It  is  not  unusual  to  commence  the  plea  with 
a  prayer,  "  that  the  court  ought  not  to  take  cognizance/9  &c.  but  this 
seems  unnecessary:  3  T.  R.  186;  Gilb.  C.  P.  309 ;  8  T.  R.  631*  It  must 
be  stated  deft,  was  an  attorney  of  the  court  at  the  time  of  exhibiting  bill  or 
issuing  writ:  1  Salk.  1;  2  Str.  864;  2  Ld.  Raym.  1567.  The  allegation 
as  to  the  custom  of  the  court  is  usual ;  but  it  is  sufficient  for  the  deft  to 

I)lead  that  he  is  an  attorney  of  this  court,  and,  as  such,  to  claim  his  privi- 
ege  not  to  be  sued  by  "original;"  for  we  will  take  notice  that  he  can 
"only  be  sued  by  bill:" p.  Ld.  Ellenb.,  Stokes  v.  Mason,  9  East  426. 
Therefore,  a  mistake  in  the  statement  of  the  custom  does  not  seem  ma- 
terial :  9  iL  339;  2  Lutw.  1606.  I^o  venue  need  be  stated :  2  Ld.  Raym. 
1172-3 ;  2  Salk.  545.  The  deft  may  plead  with  uprofert  of  his  writ  of 
privilege,  ind  the  pit  cannot  deny  the  privilege,  but  must  plead  nul  tiel 
record:  1  Ld.  Raym.  336 ;  Com.  D.  Abt  D.  6.  The  conclusion  of  the  plea 
of  privilege  by  an  attorney  is,  in  some  of  the  precedents,  thus:  "Where- 
fore he  praysjudgment  if  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  now  here,  will  or  ought  to  take  cognizance  of  the  said 
plea,"  3  Chit  PL  896 ;  but  it  seems  to  be  good  both  ways:  1  Salk.  298 ; 
5  Mod.  145 ;  Carth.  363 ;  12  East,  544-5. 

Affidavit]  It  seems  doubtful  whether  it  is  absolutely  necessary  to  add 
the  usual  affidavit :  2  B.  &  P.  397 ;  1  Chit  PL  401. 

Replication.]  Pit  may  reply  to  the  plea  by  traversing,  or  confessing 
and  avoiding  it.  The  pit.  cannot  traverse  the  custom,  the  same  being  mat- 
ter  of  law :  2  Salk.  543 ;  Com,  D.  Abt.  D.  6.  A  replication  in  debt  to  a 
plea  of  privilege  as  an  attorney  of  C.  P.,  that,  for  five  years  before,  the 
deft,  had  not  prosecuted  or  defended  any  suit,  is  bad,  2  Lutw.  1664.  In 
a  replication,  that  an  attorney  of  C.  P.  consented  to  be  sued  in  K.  B.,  if 
no  venue  be  laid,  it  is  bad:  1  Salk.  4 ;  2  Ld.  Raym.  898-9. 

Evidence. 

Jis  to  which  parly  is  to  begin,  see  ante,  8. 

Proof  for  Defendant.]  Deft  may  prove  himself  to  be  an  attorney 
either  by  producing  the  original  roll,  signed  by  the  party  on  his  admission, 
together  with  the  proof  of  his  signature,  or  by  means  of  an  examined  copy ; 
or  he  may  prove  it  by  the  entry  in  the  book  of  the  chief  clerk,  kept  in  the 
Master's  office,  into  which  the  names  of  all  attorneys  are  copied,  by  the 
chief  clerk,  from  the  original  roll :  see  1  Tidd,  61;  R.v.  Crossley>  2  Eap. 
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Rap.  526 ;  Lewis  v.  Walter,  3  B.  &  C.  138,  b.  n.,  4  D.  &  R.  810,*.  c; 
Jones  v.  Stevens,  11  Price,  251. 

Proof  for  Plaintiff.]  In  answer  to  the  plea,  pit,  may  prove  deft  is  in 
custody  for  debt,  4  B.  &  A.  88,  2  Str.  837,  or  has  left  off  practising,  S 
Wfls.  232,  7  T.  R.  25,  or  has  neglected  to  take  out  his  certificate  for  a  year, 
Skirrow  v.  Tagg,  5  M.  &  S.  281  (and  this  must  be  proved  strictly,)  5  B. 
&  C.  38,  or  that  he  became  an  attorney  after  the  commencement  of  the 
action,  Smith  v.  Bower,  3  T.  R.  662,  or  matter  of  estoppel. 

Pit.  should  be  prepared  to  prove  his  damages,  in  case  plea  should  be 
found  for  him :  ante,  9. 


•ACCORD  AND  SATISFACTION.  [*23] 

Accord  is  a  satisfaction  agreed  on  between  the  party  injuring  and  the 
party  injured,  which,  when  performed,  is  a  bar.  of  all  actions  upon  that 
account:  3  Bla.  Co.  15. 


HOW  DEFENDANT  MAT  AVAIL  HIMSELF  07,  23  to  24. 

Foam  of  Pleadings —  » 

Plea,  24. 
Replication,  fyc.  24. 

Precedents — 

Plea  of  in  Assumpsit  by  Delivery  qf  Goods,  25. 
Delivery  of  negotiable  Security,  25. 
in  Debt,  25. 

in  Covenant  of  a  Sum  qf  Money  given,  25. 
in  Trespass,  26. 
Replication,  denying  Delivery  or  Acceptance,  26. 

denying  Delivery  qf  Promissory  Note,  26. 

EVIDENCE  FOR  DEFENDANT — 

In  general,  26. 

Satisfaction  must  be  reasonable  and  complete,  26  to  27. 
Specialty  or  Record,  27. 
Bill  of  Exchange,  fyc.  given,  28. 
must  be  certain,  28. 
must  be  executed,  29. 
by  and  to  whom  made,  29. 

Evidence  for  Plaintiff,  29. 


How  Defendant  may  avail  himself  of. 

The  plea  may  be  pleaded  specially  in  assumpsit,  or  debt  on  simple  con- 
tract specially,  or  given  in  evidence  under  the  general  issue:  Tidd,  705;  1 
vol.  i.  5 
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LcL  Raym.  566 :  In  an  action  on  the  case,  it  may  be  given  in  evidence 
under  the  general  issue:  Lane  v.  dpplegate,  1  Stark.  98;  3  Bur.  1359; 
Martin  v.  Thornton,  4  Esp.  Rep.  181.  In  trespass,  it  must  be  specially  ' 
pleaded:  3  Bur.  1353;  Doe  d.  Hill  v.  Zee,  4  Taunt.  459.  So, also,  in 
actions  on  specialties,  and  in  actions  of  covenant,  Co.  D.  PI.  2  V.  1 3,  Sham 
v.  Partington,  1  B.  &  P.  640, 8  Taunt.  277, 1  Moore,  460,  s.  c,  7  Price, 
904,  and  in  all  cases,  if  made  after  action  brought:  see  Francis  v.  Crywell, 
5  B.  &  A.  886 ;  Lee  v.  Levy,  4  B.  &  C.  390.  It  cannot  be  pleaded  to  an 
action  on  a  record:  4  Moore,  165.  This  plea  may  be  pleaded  with  the 
general  issue  and  other  pleas:  Ste.  PI.  293;  Chitty  v.  Hume,  13  East, 
256.    When  it  is  not  necessary  to  plead  it,  inasmuch  as,  from  the  nature 

of  the  defence,  the  pit.,  in  bis  replication,  can  in  general  merely 
[*24]  traverse  or  deny  the  same,  and  the  issue  is  not,  therefore,  capable 

•of  being  narrowed,  so  as  to  afford  the  deft  any  advantage  by 
pleading  it  specially,  it  is  rarely  so  pleaded:  Chit.  Con.  288.  When  a  ne- 
gotiable or  other  security  has  been  given,  it  is  best  to  plead  it  The  court 
will  not  permit  this  plea  to  be  pleaded  as  a  sham  plea,  for  the  purpose  of 
delay:  see  Bickley  v.  Promt, 1  B.  &  C.  286 ;  2  D.  &  R.  661 ;  Blewitt  v. 
Marsden,  10  East,  237.  Sed  quaere,  see  1  Chit  PL  449.  See,  also, 
Phillips  v.  Bruce  and  others,  6  M.  &  S.  134;  Dray  cote  v.  Pilkingtori, 
5  M.  &  S.  518. 

Form  of  Pleadings. 

Plea.]  The  plea  must  be  framed  so  as  to  afford  a  complete  answer  to 
the  whole  of  the  demand  it  professes  to  answer :  Thomas  v.  Heafhorn,  % 
B.  &  C.  477 ;  2  Chit  R.  303.  The  safest  way  is  to  plead  it  as  a  satisfac- 
tion, and  not  to  state  the  accord  and  agreement,  Co.  D.  Acd.  c;  the  plea 
must  allege  the  delivery,  Steph.  PI.  236,  and  set  out  what  the  deft  gave  in 
satisfaction:  it  seems  unnecessary  to  allege  the  satisfaction  to  be  reason- 
able, according  to  the  dictum  jn  1  Str.  426,  which  was  overruled,  Heath- 
cote  v.  Crookshank,  2  T.  R.  26,  a.;  nor  does  it  seem  generally  necessary  or 
advisable  to  allege  the  value  of  the  satisfaction :  Steph.  PL  235 ;  3  Chit  PL 
925,  n.  a.  It  must  be  expressly  averred  that  the  goods  were  accepted  in 
satisfaction  and  discharge ;  and  an  averment  that  they  were  given  m  pay- # 
ment  and  satisfaction  is  insufficient:  Drake  v.  Mitchel,  3  East,  256,  8; 
1  Str.  573.  If  the  plea  profess  to  answer  the  whole  demand,  but  apply  to 
part  only,  it  will  be  fatal  on  demurrer,  1  Saund.  28,  n.  3 ;  therefore,  if,  in 
assumpsit  on  several  promises,  deft,  allege  satisfaction  "  of  the  cause  of 
action,"  it  is  bad,  "being  only  an  answer  to  one  of  the  causes  of  action;" 
Hopkinson  v.  Tahourdin,  2  Chit.  Rep.  303;  Willes,  55;  .Thomas  r. 
Heat  horn,  2  B.  &  C.  477;  3  D.  &  R.  647,  s.  c. 

If  the  plea  be  of  a  bill,  a  note  or  security  given  in  satisfaction,  or  on 
account,  it  should  be  pleaded  only  to  the  amount  of  the  sum  contained  in 
such  bill,  note,  or  security,  or  allege  that  deft  was  found  indebted  in  that 
sum,  and  "no  more :"  Thomas  v.  Heat  horn,  2  B.  &  C.  481.    The  correct 

way  of  pleading  is  to  say,  as  to  all  the  sums  of  money  except  £ ,  non 

assumpsit ;  and  then,  as  to  that  sum,  that  the  bill  was  accepted.  If  the 
accord  and  satisfaction  took  place  after  action  brought,  the  plea  must  aver, 
and  it  must  be  proved,  that  it  was  a  satisfaction  of  the  costs  and  damages 
sustained  by  the  breach  of  contract :  Francis  v.  Cry  well,  5  B.  &  A.  886; 
1  D.  &  R.  546,  s.  c. 
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Replication.']  It  may  either  deny  the  delivery  of  die  chattel  in  satis- 
faction, or,  protesting  against  that  fact,  may  deny  the  acceptance,  Steph. 
PL  236 ;  but,  where  the  receipt  is  confessed,  the  acceptance  should  not 
be  traversed :  1  Ld.  Ijlaym.  60.  If  the  deft,  plead  that  he  delivered  a 
bill  or  note  in  payment,  pit.  may  traverse  the  plea;  or,  admitting  it, 
show  that  the  bill  or  note  has  been  dishonoured :  Kear slake  v.  Morgan, 
5  T.  R.  513.  Where  the  defendant,  in  his  plea,  states  that  the  chattels 
or  money  were  accepted  in  satisfaction  only  of  the  promises  in  the  de- 
claration before  the  exhibiting  of  plaintiff's  bill,  the  pit  may  reply,  and 
set  out  a  writ  issued  prior  to  the  exhibiting  pit's  bill,  whereby  deft,  be- 
came liable  to  the  costs  thereof:  Francis  v.  Cry  well,  5  B.  &  A.  888. 
In  replying  to  a  plea  of  accord  and  satisfaction  in  trespass,  pit  may  deny 
the  accord,  or  state  it  to  be  for  another  trespass,  and  traverse  the  accept-, 
ance  in  satisfaction ;  or  he  may  reply,  that  deft,  was  guilty  after  the  ac- 
cord: Co.  D.  3  M.  13.  (Sed  quaere,  if  the  pit.  ought  not  in  such  case 
to  new  assign :  Chit  PL  518,  a.  ?)  Where,  to  a  plea  of  accord  and  satisfac- 
tion, the  replication  denies  that  the  pit  received  the  property  in  satisfac- 
tion, it  must  conclude  to  the  country:  t  Saund.  103,  c.  n. 

[In  assumpsit,  to  this  plea  the  plaintiff  replied,  that  the  defendant  did 
not  pay  the  sum  in  satisfaction  nor  did  the  plaintiff  receive  it  in  satisfac- 
tion ;  it  was  held,  on  demurrer,  that  the  replication  was  not  bad  for  mul- 
tifariousness. Webb  v.  Weatherby,  1  Hodges,  39 ;  1  Scott,  477.  See 
Ridley  v.  Tindall,  7  Ad.  &  Ell.  134.] 


"Precedents.  [*25] 

PLEA  Of  ACCORD  AMD  SATIS? ACTION    IK  ASSUMPSIT,  BT  DELIVERY  OF  GOODS. 

{Commencement  of  plea  as  usual  ;%see  post,  title,  "  Assumpsit") 

Because  he  says  that,  after  the  making  of  the  said  several  promises  and  undertakings, 
and  the  accruing  of  the  several  causes  of  action  in  the  said  declaration  mentioned,  and 
More  the  exhibiting  of  the  bill  of  the  said  pit  against  him,  the  said  deft,  in  this  behalf 
(or  if  by  original,  or  in  C.  P.,  before  the  commencement  of  this  suit;)  to  wit,  on,  Ac., 
at,  &c.  aforesaid,  be,  the  said  deft,  delivered  to  the  said  pit  one  ton  weight  of  Rip 
hemp,  and  one  hundred  weight  of  Russia  tallow,  in  full  satisfaction  and  discharge  of  the 
several  promises  and  undertakings  and  causes  of  action  in  the  declaration  mentioned, 
and  of  each  and  every  of  them ;  and  which  said  ton  Riga  hemp,  and  said  hundred  weight 
of  Russia  tallow,  he,  the  said  pit,  then  and  there  accepted  and  received,  of  and  from  the 
said  deft.,  in  rail  satisfaction  and  discharge  of  the  several  promises  and  undertakings  and 
causes  of  action  in  the  said  declaration  mentioned,  and  of  each  and  every  one  of  them. 
And  this,  tocf  {Usual  verification,  see  post,  title  "  Assumpsit"  If  the  plaintiff  pleads 
alto  the  general  issue,  see  the  form,  post,  title  "  Assumpsit'9) 

FLEA  OV  ACCOUNT  STATED,  AND  DELIVERY  Of  DErEltDANT'8  PROMISSORY  NOTE. 

And  the  said  deft.,  as  to  the  sum  of  £ (the  amount  of  bill,)  parcel  of  the  said 

several  sums  in  the  said  declaration  mentioned,  says,  that  the  pit  ought  not  to  have  or 
maintain  his  action  thereof  against  him,  because  he  says  that,  after  the  making  of  the 
said  promises  and  undertakings  in  the  said  declaration  mentioned,  and  before  the  exhibit- 
ing of  the  bill  of  the  said  pit,  against  him,  the  said  deft,  in  this  behalf  (or,  if  in  C.  P. 
orbf  original,  before  the  commencement  of  this  suit;)  to  wit,  on,  &c,  at  &c.,  aforesaid, 
an  account  was  bad  and  stated,  by  and  between  the  said  pit  and  deft.,  of  and  concern- 
ing the  said  several  sums  of  money  in  the  said  declaration  mentioned,  and  upon  that  oc- 
casion he,  the  said  deft.,  was  then  and  there  found  in  arrear  and  indebted  to  the  said  pit, 
in  the  man  of  £- ,  for  which  said  sum  of  £ ,  he,  the  said  deft.,  then  and  there 
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made  and  delivered  to  the  said  pit*  bis  certain  promissory  note,  in  writing,  bearing  data 

a  certain  day  and  yeai  therein  mentioned;  to  wit,  the  day  and  year  last  aforesaid; 
whereby  he,  the  said  deft,  promised  to  pay  to  the  said  pit  or  bis  order  three  months 
after  the  date  thereof,  the  said  sum  of  £  ■  ,  wherein  be,  the  said  deft,  was  so  foond 
in  arrear  and  indebted  to  the  said  pit,  as  aforesaid ;  and  the  said  pit,  then  and  there 
accepted  and  received  the  said  promissory  note,  for  and  on  account  of  the  said  sum  of 
£— ,  parcel  of  the  said  sums  of  money  in  the  said  declaration  mentioned ;  and,  by  rea- 
son thereof,  he  the  said  deft,  then  and  there  became,  and  still  is,  liable  to  pay  the  said 
sum  of  £— -,  in  the  said  promissory  note  mentioned,  according  to  the  tenor  and  effect 
of  the  said  note.    And  this  &c.    (Conclude  as  usual,  post,  "  Assumpsit") 

THE  LIKE  Df  WEST  ON  SIMPLE  CONTRACT. 

Same  as  the  above,  except,  instead  of  saying,  after  the  making  of  the  several  promisee 
and  undertakings,  say,  after  the  accruing  of  the  said  debt,  and  stating  the  satisfaction 
to  be  of  the  debt,  instead  of  promises  and  undertakings,  with  the  usual  commencement 
and  conclusion  in  debt:  post,  title  "  Debt" 

THE  LIKE  IN  COVENANT. 

(Commencement  as  usual,  see  post,  "  Covenant")  Became  he  saith,  that  be,  the  said 
deft,  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  at,  &c.  aforesaid,  paid  to 
the  said  pit  the  sum  of  iS— ,  in  full  satisfaction  and  discharge  of  the  said  sum  of 
£       ,  in  the  said  breach  of  covenant  mentioned,  and  of  all  the  damages  by  the  said  pit. 

sustained,  by  reason  of  the  non-payment  thereof,  which  said  sum  of  £ ,  the  said  pit 

then  and  there  accepted  and  received  of  and  from  the  said  deft,  in  full  satisfaction  and 

discharge  of  the  said  sum  of  £ ,  in  the  said  breach  of  covenent  mentioned,  and  of 

the  damages  of  the  said  pit  by  him  sustained,  by  reason  of  the  said  breach  of  covenant. 
And  this,  SuL  (Conclude  with  a  verification,  post,  "  Covenant;"  see  the  form,  3  Chit. 
PL  1002.) 

[*26] 

(Action  on,  as  usual,  see  "Trespass.")  Because  he  says,  that,  after  the  com- 
mitting of  the  said  trespasses,  as  aforesaid,  and  before  the  exhibiting  of  the  bill  of  the 
aaid  pit  against  him  the  said  deft  in  this  behalf  (or,  if  in  C.  P.  or  by  original,  before 
the  commencement  of  this  suit,)  to  wit,  on,  &c.,  at,  &c.  aforesaid,  he,  the  said  deft  paid 
to  the  said  pit  the  sum  of  £— -,  of  lawful  money  of  Great  Britain,  for  and  in  full  satis* 
faction  and  discharge  of  the  said  trespasses  in  the  said  declaration  mentioned;  and 

which  said  sum  of  £ ,  he,  the  said  pit,  then  and  there  accepted  and  received  of  and 

from  the  said  deft,  in  full  satisfaction  and  discharge  of  the  said  trespasses,  and  each 
and  every  of  them,  &c.  (Usual  conclusion:  see  "Trespass;"  for  the  general  issue, 
see  to.) 

REPLICATION  TO  A  PLEA  OF,  IN  ASSUMPSIT. 

And  the  said  pit  says,  that,  by  reason  of  anv  thing  in  the  said  plea  alleged,  be  ought 
not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  against  the  said  deft, 
because  he  says  that  he,  the  said  pit  did  not  accept  (or,  \f  there  has  been  no  delivery 
whatever,  that  he,  the  said  deft  did  not  deliver,?  the  said  one  ton  of  Riga  hemp  and  the 
said  one  hundred  weight  of  Russia  tallow,  in  full  satisfaction  and  discharge  of  the  said 
promises  and  undertakings  and  causes  of  action,  and  of  all  the  sums  of  money  in  the  said 
declaration  mentioned,  in  manner  and  form  as  the  said  deft  hath  above  alleged.  And 
this  the  said  pit  prays  may  be  inquired  of  by  the  country,  &c. 

REPLICATION  TO  PLEA  OF  DELIVERY  OF,  PROMISSORY  NOTE,  DENYING  THE  DELIVERY. 

And  the  said  pit  (precludi  non,  as  before.)  Because  he  says,  that  the  said  deft  did 
not  make  and  deliver  to  him,  the  said  pit,  the  said  supposed  promissory  note  in  the  said 

plea  mentioned,  for  and  on  account  of  the  said  sum  of  £ ,  parcel  of  the  said  several 

sums  of  money  in  the  said  declaration  mentioned,  and  the  said  several  promises  and  un- 
dertakings relating  thereto;  nor  did  the  said  pit  take  or  receive  of  and  from  the  said 
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deft,  the  aid  pnmmory  note,  to  and  on  account  of  the  same  sum  of  £ ,  and  the 

said  promise  and  undertakings  relating  thereto,  in  manner  and  form  as  the  said  pit.  hath 
above,  in  his  said  plea  in  that  behalf,  alleged.    And  this  the  said  pit  prays  may  be  in- 

red  of  by  the  conn  try,  &c.    {If  a  good  note  or  bill  has  in  fact  been  given,  pit.  should 
reply  ike  non-payment.) 


Evidence  for  Defendant. 

In  General.']  The  affirmative  of  the  issue  lies  on  the  deft.,  if  pit  take 
issue  directly  on  the  plea;  but,  if  he  allege  new  matter  in  his  replication, 
it  is  otherwise.  In  order  to  support  this  defence,  deft  must  prove  the 
agreement  between  him  and  pit.  to  accept  the  satisfaction,  and  that  such 
satisfaction  was  reasonable,  perfect,  certain,  and  executed,  Heathcoate  v. 
Crookshanks,  2  T.  R.  26, 9  Rep.  79,  and  proceeded  from  the  deft.:  Edge- 
combe v.  Rodd  and  others,  5  East,  294;  1  Smith,  515;  Cro.  EL  541. 
The  delivery  of  the  goods,  specialty,  or  bill,  &c.  must  be  proved,  unless, 
indeed,  the  accord  and  satisfaction  be  pleaded  specially,  and  pit  does  not 
deny  the  delivery,  but  merely  the  acceptance  in  satisfaction.  It  must  be 
proved  the  delivery  was  as  a  satisfaction  for  the  cause  of  action  Stated  in 
the  declaration,  unless  pit,  in  his  replication,  admit  the  delivery  in  satis- 
faction. If  a  bill  or  specialty  be  given,  it  should  be  proved  unless  ad- 
mitted by  the  replication:  see  "Bills  of  Exchange," — "Deeds."  The 
following  rules  will  show  as  to  what  is*  necessary  to  constitute  this  a 
defence. 

The  Satisfaction  must  be  a  reasonable  and  complete  Satisfaction  of 
the  thing  demanded,  and  operate  as  an  extinguishment  of  the  original 
cause  of  action.  Therefore,  acceptance  of  a  less  cannot  be  a  satisfaction 
in  law,  of  a  greater  sum,  unless  there  be  a  release  or  some  consi- 
deration for  *the  relinquishment  of  the  residue,  Fitch  v.  Sutton,  £ *27] 
5  East,  231,  Walker  v.  Seaborn,  1  Taunt  526 ;  and  this,  though 
an  additional  security  be  given,  1  Str.  426.  "  An  agreement  between  a 
debtor  and  creditor,  that  part  of  a  larger  sum  due  should  be  paid  by  the 
debtor,  and  accepted  by  the  creditor  as  a  satisfaction  for  the  whole,  might, 
under  special  circumstances,  operate  as  a  discharge  of  the  whole  debt. 
But  then  the  legal  effect  of  such  an  agreement  must  be  considered  to  be 
the  same  as  if  the  whole  debt  had  been  paid,  and  part  had  been  returned 
as  a  gift  to  the  party  paying :"  per  Holroyd,  J.,  Thomas  v.  Heat  horn  y 
2  B.  &  C.  481,  2,  3  D.  &  R.  647,  s.  c.     See  infra. 

But  payment  and  acceptance  of  a  part  of  a  debt,  before  the  time  it  be- 
comes due,  or  at  a  place  where  it  was  not  payable,  in  satisfaction  of  the 
whole,  may  be  a  sufficient  satisfaction :  Co.  L.  212,  b.  So,  if  a  third  person 
guarantee  the  payment  of  the  less  sum,  Steinman  v.  Magnus,  11  East, 
390 ;  so,  if  the  debtor  assign  alt  his  effects ;  Heathcote  v.  Crookshanks, 
2  T.  R.  24.  See  further,  as  to  composition,  post,  title  "  Composition." 
[2  B.  &  Adol.  889.   Walters  v.  Smith.  3  Id.  701.  Carttoright  v.  Cooke.'] 

And  so  if  the  debtor  give  a  chose  in  possession  for  a  chose  in  action,  as 
a  horse,  or  other  property  in  specie,  Heathcote  v.  Crookshanks,  2  T.  R. 
24,  Co.  L.  212,  b.  Destroying  certain  documents  upon  pit's  undertaking, 
in  consideration  thereof,  not  to  bring  an  action  for  slander,  is  a  sufficient 
consideration,  Lane  y.  Jlpplegate,  1  Stark  97.    Conferring  a  benefit  to  a 
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third  person,  at  the  debtor's  request,  is  sufficient :  Skin.  391.  So  where 
A.  owes  B.  £100,  and  A  owes  C:  £100,  and  the  three  meet,  and  it  is 
•agreed  between  them  that  A.  shall  pay  ft  £100,  the  payment  of  B's  debt 
would  be  sufficient :  Tat  lock  v.  Harris,  3  T.  R;  180 ;  Wilson  v.  Copeland, 
6  B.  &  A.  228 ;  Wharton  v.  Walker,  4  B.  &  C.  163,  6.  But,  where  J. 
C,  being  indebted  to  £,  and  B.  ft  being  indebted  to  8.  and  also  to  J.  ft, 
it  was  .verbally  agreed  between  the  three,  that  S.  should  transfer  the  debt 
due  to  him,  from  J.  ft  to  B.  ft,  and  S.,  in  pursuance  of  such  agreement, 
delivered  to  R.  ft  an  account,  in  which  he,  B.  ft,  was  charged  with  the 
debt  due  from  J.  C.  to  &,  it  was  held  that  such  rendering  of  account 
amounted  at  most  to  an  accord,  but  not  a  satisfaction :  Cuxon  v.  Chadly, 

3  B.  &€.  591.  And  where  it  was  agreed,  in  an  action  on  a  bill,  that 
deft  should  renew  the  bill,  and  give  a  warrant  of  attorney  as  security, 
which  he  did,  omitting  to  pay  the  costs,  it  was  held  not  to  be  a  satisfac- 
tion, and  that  the  pit  might  render  the  bill  available :  Norris  v.  Ay  hit, 
2  Camp.  329. 

.  It  is  said  that  a  release  of  an  equity  of  redemption  is  not  a  sufficient 
satisfaction,  2  Wils.  86 ;  nor  is  an  agreement  that  the  parties  should  be 
quit  of  actions  against  each  other :  1  Rol.  A.  128, 1  40 ;  Com.  D.  Ace.  B.  1. 
But,  if  either  party  has  done  any  act  which  would  deprive  him  of  his  right 
of  action,  it  would  operate  as  a  satisfaction:  Lane  v.  Applegate,  1  Stark. 
97.  "  Payment  after  the  day  is  good,  by  way  of  discharge,  but  not  of 
satisfaction:"/?.  Hobroyd,  J.,  Francis  v.  Cry  well,  5  B.  &  A.  888,  citing 

4  Mod.  250.  The  mere  fulfilment  of  an  act  which  a  party  is  bound  to  do, 
is  no  satisfaction :  Edgecombe  v.  Bodd  and  others,  5  East,  302.  A  deed 
before  breach  cannot  be  discharged  by  accord  and  satisfaction  without  a 
de^d,  Kaye  v.  Wagharn,  1  Taunt  428,  Com.  D.  Pie.  2,  v.  8 ;  but  it  may 
after  breach:  Com.  D.  Ace  A.  1,  &a;  Scholey  v.  Mearns,  7  East,  150 ; 
1  Moore,  358, 460.  The  accord  and  satisfaction  must  be  before  action 
brought ;  or,  if  it  be  afterwards,  it  must  be  proved  to  have  been  in  satis- 
faction of  the  costs  and  damages,  and  specially  pleaded :  Francis  v.  Cry- 
weU,  5  B.  &  A.  886 ;  1  D.  &  R.  546,  s.  c. 

A  Specialty  Security,  when  co-extensive,  operates  as  a  satisfaction  of 
a  simple  contract  debt  or  security ;  and  is  a  satisfaction,  as  the  simple  con- 
tract is  merged  in  the  specialty,  Cro.  C.  415,  Bac.  A.  Debt.  G. ;  but  not 
if  the  specialty  be  void,  or  be  taken  merely  as  a  collateral  or  additional 
security,  and  reciting  a  pre-existing  security:  Towpenny  v.  Young, 
[*28]  3  B.  &  C.  210-1 ;  * Solly  v.  Forbes,  2  B.  &  B.  38.  Judgment  re- 
covered is,  in  itself,  no  satisfaction,  until  payment  be  obtained 
upon  it:  and  Le  Blanc,  J. ,  said, "  the  giving  of  another  security,  which,  in 
itself,  would  not  operate  as  an  extinguishment  of  the  original  one,  cannot 
operate  as  such  by  being  pursued  to  judgment,  unless  it  produce  the  fruit 
of  a  judgment :"  Drake  v.  Mitchel,  3  East,  259 ;  see  « Judgment ;"  as 
to  composition  deeds,  see  post, "  Composition." 

A  Bill  of  Exchange,  or  Promissory  Note,  &c  will  sometimes  operate 
as  an  accord  and  satisfaction.  A  person,  by  taking  a  bill  or  note  in  satis- 
faction of  a  former  simple  contract  debt,  or  a  simple  contract  debt  created 
at  the  time,  is  precluded  from  afterwards  waiving  it,  and  suing  the  person 
who  gave  it  him  for  the  original  debt  before  the  bill  is  due :  for  the  taking 
a  bill  or  note  is  prima-facit  evidence  of  satisfaction,  and  amounts  to  an 
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agreement  to  give  the  person  delivering  it'  credit  for  the  time  it  has  to  run: 
Stedman  v.  Gooch,  1  Esp.  Rep.  3 ;  Ghit.  P.  95.  But  pit  may  show  the 
bill  was  not  taken  in  satisfaction;  ib.;  and  if  the  bill  be  dishonoured,  he 
may  sue  for  the  original  debt,  or  on  the  bill,  Puckford  v.  Maxwell,  6  T. 
R.  53,  Bishop  v.  Howe,  3  M.  &  S.  362,  or  if  the  bill  be  waste  paper,  as 
being  of  no  kind  of  value,  1  Esp.  Rep.  5  Chit.  P.  96,  or  drawn  on  a  per- 
son who  has  no  effects  of  drawer's  in  hand,  and  refuses  to  accept;  ib.; 
12  Mod.  517.  The  taking  a  bill  or  note  does  not  prejudice  a  prior  spe- 
cialty security:  2  V.  &  B.  416. 

Proof  of  an  express  agreement  by  a  creditor  to  take  a  bill  or  note  as 
payment,  and  incur  the  risk  of  its  being  honoured,  will  amount  to  a  pay* 
ment  or  satisfaction  of  the  debt,  whether  the  bill  or  note  be  afterwards 
paid  or  not :  Owenson  v.  Morse,  7  T.  R.  66 ;  Brown  v.  Kewley,  2  B.  &  P. 
518.  And  a  bill  or  note  will  in  favour  of  any  party  to  it,  who  would  be 
entitled  to  bring  an  action  on  paying  it,  operate  as  a  satisfaction  of  any 
debt  or  demand  for  which  it  was  given,  if  the  receiver  or  holder  make  it 
his  own  by  laches,  Bayl.  171,  Bridges  v.  Berry,  3  Taunt  130 ;  as,  if  he 
do  not  present  it  in  proper  time  for  acceptance  or  payment,  Bishop  v. 
Bowe,  3  M.  &  S.  362,  Soward  v.  Palmer,  8  Taunt.  279 ;  or  binds  himself 
by  agreement  to  allow  an  extra  time  for  payment,  Tindal  v.  Browne, 
1T.R.  167,  Sproat  v.  Mathews,  ib.  186,  or  neglect  to  give  due  notice  of 
a  failure  in  the  attempt  to  procure  a  proper  acceptance  or  payment :  un- 
less indeed  in  any  of  these  cases  the  bill  or  note  were  on  an  improper 
stamp :  Bayl.  172 ;  see  also,  3  &  4  Ann.  c.  9,  s.  7.  And,  if  the  holder  or 
receiver  lose  the  bill,  it  will,  in  some  cases,  be  deemed  a  satisfaction  of  the 
debt:  Pierson  v.  Hutchinson,  2  Camp.  211;  Dangerfield  v.  WiWy, 
4  Esp.  Rep.  159 ;  Chit  B.  147.    Post, "  Bills  ef  Exchange." 

There  is  a  distinction  between  satisfaction  and  extinguishment,  some- 
times essential  to  be  remembered :  "as  the  holder's  claim  upon  a  bill  or 
note  may  be  extinguished  as  to  some  parties,  and  remain  entire  as  to 
others;  but,  if  his  claim  is  satisfied  as  to  any,  it  is  satisfied  as  to  all :"  Bayl. 
267.  But  a  bill  or  note,  to  be  a  satisfaction  for  a  debt,  must  be  equivalent 
to  or  larger  than  the  sum  due.  Therefore,  in  an  action  for  £1000,  and 
the  deft,  pleaded  that,  upon  an  account  stated,  he  was  found  indebted  in 
£400;  and  that  he  accepted  a  bill  drawn  upon  him  for  that  sum  by  the 
creditor,  on  account  of  the  several  promises,  &c,  it  was  held,  that  the 
giving  a  bill  for  £400  was  not,  in  point  of  law,  a  satisfaction  for  a  debt  of 
£1000,  and  that  pit  might  recover  the  difference,  Thomas  and  another 
v.  HecUhorn,  2  B.  &  C.  477;  Str.  426;  unless  there  be  an  additional  secu- 
rity given,  as  an  undertaking  by  a  third  party:  Steinman  v.  Magnus, 
11  East,  390. 

The  Accord  must  be  certain.}   An  accord  that  the  deft  shall  employ 
workmen  in  two  or  three  days,  is  bad:  4  Mod.  88.    An  accord  to 
pay  a  *less  sum*  on  the  same  or  at  a  subsequent  day,  is  bad,  Fitch  [*29] 
v.  Sutton,  5  East,  230;  and  performance  of  an  uncertain  accord 
will  not  aid  the  defect :  3  Lev.  189;  Yel.  184. 

The  Accord  must  be  executed.']  An  accord  must  be  completely  exe- 
cuted before  it  can  produce  any  legal  obligation  or  effect;  and  part  exe- 
cution of  an  accord  and  tender  of  the  residue  is  insufficient :  5  Co.  79,  b. ; 
2  H.  B.  319 ;  Walker  v.  Seaborne,  1  Taunt  526 ;  Fitch  v.  Sutton,  5  East, 
280.    An  accord  to  do  a  thing  at  a  future  day  is  good,  bufcit  must  be  exe- 
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cuted  before  action  brought:  l  Rol.  A.  129,  /.  17.  And,  where  there  is 
an  agreement  to  pay  money  or  deliver  goods  in  satisfaction,  it  is  not  suffi- 
cient to  show  that  he  has  always  been  ready  to  pay  the  money,  or  deliver 
the  goods,  or  even  a  tender  and  refusal ;  but  an  actual  Acceptance  thereof 
by  pit  must  be  proved :  9  R.  79 ;  1  Ld.  Raym.  122 ;  2  N.  R.  148 ;  3  East, 
251 ;  Beatson  v.  Shank.  If  a  party  agree  that  the  debtor  shall  pay  a  sum 
of  money,  or  perform  some  act  at  a  future  day  as  a  satisfaction,  this  agree- 
ment is  not  available  as  a  satisfaction  before  that  period :  2  Keb.  851 ; 
Co.  D.  Ace.  B.  (4).  The  performance  of  one  of  two  things  stipulated  for 
by  an  accord  is  insufficient ;  and,  where  it  was  agreed  that  pit.  and  deft, 
should  deliver  up  respectively  their  parts  of  an  indenture  to  be  cancelled, 
it  was  held  no  satisfaction,  though  deft,  had  delivered  up  his  part: 
3  Lev.  189. 

By  and  to  Whom,']  Satisfaction  should  proceed  from  the  deft. ;  for,  if 
it  be  executed  by  a  total  stranger,  the  deft.,  cannot  avail  himself  of  it:  ib.$ 
Cro.  E.  541;  1  Str.  24.  Accord  and  satisfaction  by  a  copartner  is  a  bar 
to  an  action  against  the  others,  9  Co.  79,  b.;  12  East,  317;  and  it  seems 
that  acceptance  of  satisfaotion  from  one  joint  tort  feasor  discharges  the 
rest.  Dufresne  v.  Hutchinson,  3  Taunt,  1 17;  1  Chit.  PL  Accord  and  satis- 
faction to  one  of  several  coplts.  will  be  so  to  all :  5  Co.  117,  b,;  13  Ed.  4, 6. 

Evidence  for  Plaintiff. 
If  this  defence  is  set  up,  or  intended  so  to  be,  pit  should  be  prepared  to 
disprove  it ;  and  the  grounds  upon  which  he  may  do  so,  may  be  collected 
from  the  foregoing.  In  the  case  of  a  bill  or  negotiable  security  given,  he 
should  be  prepared  to  show  the  dishonour  of  it,  and  all  the  requisites  that 
would  entitle  him  to  recover  against  deft  on  such  bill,  &c :  see  past,  "Bills 
of  Exchange.99 
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Form  of  Remedy. 

The  form  of  remedy  to  recover  money  due  under  an  account  stated,  is 
by  an  action  of  debt  or  assumpsit :  Cro.  E.  654.  The  difficulty  and  intri- 
cacy of  the  account  makes  no  difference :  5  Taunt  431. 
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Form  of  Pleadings,  fyc. 

Declaration.]  It  is  advisable  in  declarations  in  assumpsit,  and  in 
many  cases  in  debt  (except  in  actions  against  infants,)  to  insert  a  count 
on  an  account  stated.  And  though  it  is  seldom  resorted  to,  except  where 
pit.  fails  in  proving  his  original  and  specific  cause  of  action,  it  frequently 
secures  a  verdict.  Few  observations  are  necessary  on  the  form  of  the 
count.  Care  must  be  taken  that  it  meets  the  evidence.  Therefore,  in 
actions  by  or  against  executors,  &c,  where  six  years  have  elapsed  since 
the  death  of  the  testator,  &c,  or,  if  it  be  on  any  other  account  material  for 
the  plaintiff  to  avail  himself  of  a  promise  or  acknowledgment  since  the 
death  of  the  testator,  &c,  a  count  should  be  added,  on  an  account  stated 
to  or  by  the  executor,  &c.  in  that  character ;  otherwise  such  promise  or 
acknowledgment  cannot  be  given  in  evidence:  Sarell  v.  Wine,  3  East, 
409 ;  Willes,  29 ;  1  Chit.  PI.  186,  308.  And  in  an  action  against  A.  B., 
and  C,  the  wife  of  B.,  in  order  to  give  in  evidence  a  promise  by  A.  be- 
fore the  marriage  of  B.  and'C,  to  take  the  case  out  of  the  statute  of  limi- 
tations, a  count  on  such  promise  before  marriage  must  be  added :  2  D.  & 
R.,  363 ;  Pittam  v.  Foster,  1  B.  &  C,  248,  s.  c.  An  account  stated  by 
the  deft  as  executor  or  administrator  of  moneys  due  from  the  testator,  &c, 
may  be  supported  and  joined  with  counts  upon  promises  by  the  testator 
or  intestate,  2  Saund.  117,  e.;  and  a  count  on  an  account  stated  by  an  exe- 
cutor, as  such,  of  moneys  due  and  owing  from  him  in  that  character,  may 
be  joined  with  counts  on  promises  by  the  testator :  Powell  v.  Graham,  7 
Taunt  580;  1  Moore,  305;  s.  c;  l*Chit  PI.  187.  In  an  action  at  the 
suit  of  an  executor  (who  is  not  in  general  subject  to  costs  in  case 
of  his  not  succeeding,)  *unless  there  be  evidence  to  meet  the  fact,  [*31] 
it  is  not  advisable  to  insert  a  count  on  an  account  stated  with 
him,  the  pit,  as  executor,  of  moneys  due  and  owing  to  him  as  such,  as  it 
would  subject  him  to  costs:  8  Moore,  146;  Jones  v.  Jones,  1  Bing.  249,  s.  c. 

[An  account  stated  by  an  infant  is  not  absolutely  void,  but  voidable 
only,  and  may  be  ratified  by  him  after  attaining  his  full  age;  and  if  he  do 
so  ratify  it,  an  action  of  debt  as  well  as  assumpsit  may  be  maintained 
thereon.  Williams  v.  Moor,  11  Mees.  &  W.  256.  Whether,  to  a  plea 
of  infancy,  in  such  a  case,  the  plaintiff  ought  to  new  assign  the  ratification 
as  a  new  contract  entered  into  after  the  party  has  obtained  the  capacity 
of  contracting,  or  plead  it  by  way  of  replication,  as  an  act  giving  validity 
to  an  otherwise  invalid  contract,  is  a  question  in  this  case.  As  the  origi- 
nal contract  was  only  voidable,  either  course  would  seem  right.  See  Free- 
.  man  v.  Crofts,  6  Dowl.  608.  S.  C;  4  Mees.  &  W.  1.] 

The  precise  sum  acknowledged  to  be  due  need  not  be  stated  in  the  de- 
claration; it  suffices  to  state  that  the  deft,  was  found  indebted  in  any  gum 
large  enough  to  cover  the  demand:  2  Saund.  122,  n.  3. 

Plea.]  -There  is  nothing  peculiar  relating  to  Jthe  plea,  which  is  usually 
non  assumpsit,  or  nil  debet.    See  "  Assumpsit — Debt*9 


Precedents. 

COUNT  »  ASSUMPSIT  ON   lOCOUKT  STATED. 

And  whereas,  also  the  said  deft  afterwards,  to  wit,  on  the  same  day  and  year  (last) 
aforesaid,  at  London  aforesaid,  in  the  pariah  and  ward  aforesaid,  accounted  with  the  said 
pit  of  and  concerning  divers  other  sums  of  moneys,  from  the  said  deft  to  the  said  pit 

vol.  I.  6 
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before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid ;  and  upon  that  eeeewft 
the  amid  deft,  was  then  and  there  found  to  he  in  arrear  and  indebted  to  the  aaid  pit.  in  tte 
further  sum  of  &— *  of  like  lawful' money;  and  being  so  found  in  arrear  and  indebted 
aa  last  aforesaid,  he,  the  said  deft.,  in  consideration  thereof  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  London,  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  pit,  to  pay  to  him  the  said 
earn  of  money  last  mentioned,  whenever  afterwards  he,  the  said  deft.,  should  be  therenatt 
requested.  (JFbr  the  breach  and  conclusion*  of  action*  in  assumpsit,  see  •*  Assumpsit") 

oovht  nr  snr  on  account  stated. 

And  whereas,  also,  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &&  aforesaid,  accounted  with  the  said  pit  of  and  concerning  divers  other  sums  of 
money  before  that  time  and  then  due  and  owing,  and  in  arrear  and  unpaid,  from  the  said 
deft,  to  the  said  pit,  and,  upon  that  accounting,  the  said  deft,  was  then  and  there  found 
to  be  in  arrear  and  indebted  to  the  aaid  pit,  in  the  further  sum  of  J6— — ,  of  like  lawful 
money,  to  be  paid  by  the  said  deft,  to  the  said  pit,  when  he,  the  said  deft  should  be 
thereunto  afterwards  requested.  Whereby,  and  by  reason  of  the  said  last-mentioned  sua 
of  money  being  and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  aaid  pit,  to 
demand  and  have  of  and  from  the  said  deft  the  last  mentioned  sum  of  dB— ,  residue  of 
the  said  sum  above  demanded.    (For  the  conclusions  *in  debt,  see  "  Debt") 

See  other  precedents,  post,  "  Bankruptcy,"  "  Executors,"  "  Husband  and  Wife." 


Evidence/or  Plaintiff. 

Mode  of  Accounting.]  Any  admission  of  a  balance  or  acknowledgment 
made  by  one  party  to  another,  that  a  sum  of  money  is  due  to  the  latter, 
is  sufficient  prima  facie  evidence  to  entitle  the  pit.  to  recover  that  sum  on 
an  account  stated:  2  Mod.  44;  Trueman  v.  Hurst,  1  T.  R.  42;  Knox 
v.  Whalley,\  Esp.  Rep.  159;  Dawson  v.  Remnant,  6  Esp.  Rep.  24. 
Proof  that  deft,  stated  that  he  would  call  and  settle  the  amount  of  the 
debt  sent  in,  is  sufficient;  Clark  v.  Glennie,  3  Stark.  10.  So  is  proof  of 
his  sending  £5  on  account  and  stating  that  he  would  pay  the  remainder 
next  week:  Peacock  v.  Harris,  10  East,  104.  But  proof  of  a  mere 
qualified  acknowledgment  is  not  sufficient:  Evans  v.  Verity,  1  R.  &  M. 
239;  Green  v.  Davis,  4  B.  &  C.  235;  6  D.  &  R.  306,  s.  c. 

[But  an  acknowledgment  by  a  defendant,  after  action  brought,  of  money 
being  due  to  the  plaintiff,  when  there  is  no  debt  or  account  between  them 
proved  to  have  existed  before  action  brought,  is  not  evidence  in  an  account 
stated.    Allen  v.  Cook,  2  Dowl.  P.  C.  546.] 

An  acceptance  of  the  bill  is  evidence  of  an  account  stated  by  the  accep- 
tor with  the  holder,  1  H.  B.  239;  sed  vide  Taylor  v.  Higgins,  3 
[*32]  East,  169,  *Whitwellv.  Bennet,  3  B.  &  P.  559,  Johnson  v.  Col- 
lins, 1  East,  98;  at  all.  events,  it  is  so  m  an  action  at  the  suit  of 
the  drawer,  Highmore  v.  Primrose,  5  M.  &  S.  65,  or  at  the  suit  of  a 
pa^ee,  who  is  also  drawer:  Rhodes  v.  Gent,  5  B.  &  A.  245.  A  promis- 
sory note  is  evidence  as  an  account  stated,  in  an  action  by  the  payee  against 
the  maker,  2  Str.  719,  Chit  Bil.  366,  especially  if  it  be  expressed  to  be 
for  value  received,  Clayton  v.  Gosling,  5  B.  &  C.  360,  Highmore  v. 
Primrose,  5  M.  &  S.  65;  but  not  if  improperly  stamped:  Green  v.  Davis, 
4  B.  &  C.  235.  An  1 0  U  is  evidence  of  an  account  stated;  5  M.  &  S.  65. 
Where  accounts  are  submitted  to  an  arbitrator,  not  by  bond,  his  award 
may  be  given  in  evidence  under  an  account  stated,  Kean  r.  Batshore,  1 
Esp.  Rep.  194;  1  Chit.  PL  308. 

If  the  account  was  stated  verbally,  a  witness  present  should  be  sub- 
poenaed; if  in  writing,  then  the  same  should  be  produced,  and  defi's  sig- 
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»  proved.  If  the  writing  be  in  the  opposite  party's  possession,  a 
notice  should  be  served  on  him  to  produce  it,  and  the  service  of  such  no- 
tice proved;  after  which,  parol  evidence  of  the  contents  of  the  writing 
would  be  admissible:  post u  Notices."  An  acknowledgment  of  the  cor- 
tectness  of  an  account  need  not  be  stamped:  Wellardv.  Moss,  1  Bing. 
134;  7  Moore,  583,  s.  c;  Jacob  v.  Lindsay,  1  East,  460. 

With  whom  stated.}  Proof  of  an  account  stated  with  pit's  agent  is 
sufficient;  proving  the  party  to  be  such  agent:  so  pit.  may  recover  on  an 
account  stated  by  the  deft,  with  pit's  wife,  or  on  account  stated  by  the 
deft's  wife,  B.  N.  P.  129;  if,  indeed,  she  be  proved  to  be  the  party's 
agent  Where  there  were  accounts  between  A.  and  B.,and  C.  became  a 
partner  with  B.,  and  dealings  continued  between  B.  and  C.  as  partners^ 
and  A.,  who  jtflerwards  settled  an  accounl  with  B.  and  C,  wherein  was 
included  the  money  due  from  A.*to  B.  alone,  it  was  held  the  whole  might 
be  proved  on  an  account  stated  in  an  action  by  B.  and  C:  Pea.  Ev.  273; 
4  Price,  214;  David  v.  Ellice,  5  B.  &  C.  196.  If  an  account  be  stated 
between  partners,  and  one  partner  expressly  promise  to  pay  the  balance 
struck,  he  may  be  sued  at  law:  Smith  v.  Barrow,  2  T.  R.  476,  8 ;  Fos- 
ter v.  Mlanson,  ib.  482.  But  this  only  holds  where  there  is  a  final  bal- 
ance pi  all  the  partnership  concerns,  and  an  express  promise  to  pay  such 
balance,  Fromont  v.  Coupland,  2  Bing.  170;  sed  vide  Rackstraw  v. 
Jmbcr,  Holt,  368,  Clark  v.  Glennie,  3  Stark,  10;  and  evidence  of  this 
must  be  adduced  accordingly. 

Subject  Matter  of  Account*]  With  respect  to  the  subject  matter  of  the 
account,  it  must  be  proved  to  have  been  of  money  and  a  debt :  see  5  Moore, 
114, 1*16.  It  is  sufficient,  however,  to  move  on  account  stated,  without 
giving  evidence  of  the  several  items  constituting  the  account,  Trueman  v. 
Hurst,  1  T.  R.  42 ;  Prouting  v.  Hammond,  8  Taunt.  688 ;  and  it  is  not 
necessary  that  there  should  be  cross  demands  between  the  parties,  or  that 
the  deft.'s  admission  should  relate  to  more  than  one  item  or  transaction: 
Knowles  v.  Mitchell,  13  East,  249 ;  Highmore  v.  Primrose,  5  M.  &  S. 
65.  .An  admission  by  the  deft,  that  so  much  was  agreed  to  be  paid  to  the 
pit  for  the  sale  of  standing  trees,  made  after  the  trees  had  been  felled  and 
taken  away  by  the  deft.,  will  support  it:  Knowles  v.  Mitchell,  13  East, 
249.  [See  2  C.  &  J.  368.]  It  is  most  usual  to  prove  some  existing  antece- 
dent debt  or  demand  between  the  parties,  respecting  which  an  account  was 
stated,  and  a  balance  struck :  5  Moore,  105 ;  Green  v.  Davis,  4  B.  &  C. 
235,  242 ;  6D.&R.  306,  s.  c,  Trueman  v.  Hurst,  1  T.  R.  42.  n.  The 
acknowledgment  need  not  be  of  a  sum  certain ;  but  to  entitle  the  pit. 
to  recover  more  than  nominal  damages  under  such  an  acknowledgment,  it 
would  be  necessary  for  him  to  prove  the  amount  by  other  means :  Dixon  v. 
Beveridge,  2  C.  &  P.  109 ;  {sed  vide  4  Moore,  542,  where  it  appears  to 
have  been  considered  pit  could  not  recover  even  nominal  damages.)  [The 
defendant's  admission  of  something  being  due,  without  specifying  how 
much,  does  not  entitle  the  pit  to  a  verdict  for  nominal  damages,  on  an 
account  stated,  1  M.  &  Rob.  253.  Kinton  v.  Wood.  On  that  count,  the 
amount  must  be  shown.  M.  &  M.  123.  7  B.  &  C.  623.]  Ip  a  late  case, 
where  the  deft,  on  being  applied  to  for  payment  of  interest,  stated 
he  would  bring  pit,  who  was  an  executrix,  *some  money  on  the  [*33] 
following  Sunday,  it  was  held  that,  though  this  was  an  admission 
that  something  was  due,  still,  as  it  did  not  appear  what  the  nature  of  the 
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debt  was,  or  that  it  was  due  to  pit  as  executrix,  or  in  her  own  right,  nor 
that  it  was  one  for  which  assumpsit  would  lie,  pit  was  not  entitled  to 
recover  even  nominal  damages :  Green  v.  Davits,  4  B.  &  C.  835. 

An  account  stated  in  sqjne  cases  will  amount  to  an  admission  of  the  title 
of  the  party  to  receive  the  money:  4  Moore,  7 3, post,  49.  Accounting  with 
pit  in  a  particular  character,  admits  that  character :  Peacock  v.  Harris, 
10  East,  I04,post,  46.  An  account  stated  does  not  alter  the  nature  of  the 
original  debt    Aleyn,  72-3. 

Evidence/or  Defendant 

For  the  defence,  the  deft,  may  show  a  gross  error  or  mistake  in  the  ac- 
counts, or  that  he  made  the  account  under  a  misapprehension  of  facts,  for 
the  account  stated  is  not  conclusive  evidence  against  him :  Trueman  v. 
Hurst,  1  T.  R.  42 ;  Skyring  v.  Greenwood,  4  B.  &  C.  281.  It  has  been  held 
at  N.  P.,  that  where  an  account  for  goods  sold  is  settled,  and  the  party  gives 
a  bill  of  exchange  for  the  amount,  but  which  bill  is  not  paid,  on  an  action 
brought,  the  party  cannot  go  into  evidence  to  impeach  the  charges  on  the 
first  account,  which  has  been  settled,  Knox  v.  Whalley,  1  Esp.  Rep.  159, 
post,  46;  and  that,  where  parties,  having  cross  demands,  settle  and  balance 
their  accounts,  though  part  of  the  pit's  demand  could  not  have  been  re- 
covered in  an  action,  the  settlement  of  the  accounts  shall  bind  the  deft,  so 
that  he  shall  not  set  up  that  defence  to  an  action  for  the  balance:  Dawson 
v.  Remnant,  6  Esp.  Rep.  24;  12  Mod.  517,  post,  46. 

[The  defendant  cannot  how,  under  the  plea  of  non  assumpsit,  give  in 
evidence  a  subsequent  account  alleged  to  be  in  his  favour,  in  an  action 
on  an  account  stated.  Fidget  v.  Penny,  2  Dowl.  P.  C.  714;  1  (?.  Mee. 
&Ros.  108;  4Tyr.  650.] 


ACKNOWLEDGMENT.— See  "Admissions." 
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Public  Acts. 

Public  Acts  are  those  which  relate  to  all  the  subjects  of  the  realm, 
4  Co.  76,  as  those  which  concern  the.  king,  or  all  lords  of  manors,  or  all 
officers  in  general,  or  all  spiritual  persons,  or  all  trades,  B.  N.  P.  223;  and 
are  presumed  to  be  known  to  all  men  as  the  general  law  of  the  land. 
Some  acts  are  made  public  acts  by  an  express  provision  in  their  enactment 
A  recital  in  a  public  act  is  evidence  of  the  fact  recited :  B.  v.  Sutton,  4  M. 
&  S.  532. 

When  and  how  pleaded.]  As  the  courts  take  notice  of  all  public  acts, 
it  is  never  necessary  to  set  them  out  in  pleading.  It  is  only  necessary  for 
the  party  availing  himself  of  them,  to  state  those  facts  which  bring  his  case 
within  them.  Spieres  v.  Parker,  1  T.  R.  145,  3  Wils.  318,  Clarke  v. 
Harvey,  1  Stark.  92 ;  and,  in  general,  referring  to  the  act.  It  is  not  ad- 
visable to  recite  any  part  of  a  public  statute,  for  a  misrecital  will  sometimes 
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to  fatal:  1  Ld.  Raym.  382;  Doug.  97;  King  v.  Marsack,  6  T.  R.  776. 
Where  facts  have  occurred  recently  after  the  passing  of  the  act,  it  is  usual 
to  allege  them  to  have  taken  place  subsequent  to  its  enactment :  1  SaundL 
309,  n.  5.  But  it  is  unnecessary  to  allege  the  time  of  holding 
•every  Parliament,  and  its  prorogations'  and  sessions,  or  where  [*34] 
any  Parliament  sat,  as  they  will  be  taken  notice  of  judicially,  1  Ld. 
Raym.  343,  Plowd.  77,  1  Lev.  296 ;  and  therefore  they  should  not  be 
stated  in  pleading,  as  any  misstatement  will  be  bad  on  demurrer,  ib.  Cowp. 
474, 1  Lev.  296 ;  and  see,  further,  as  to  the  pleadings  on  a  penal  statute, 
post, «  Penal  Statute:9 

Proof  Of  Public  Acts.]  As  the  courts  take  judicial  notice  of  public 
acts,  and  as  they  are  presumed  to  be  known  to  all  men,  they  require  no 
proof;  and  the  printed  books  are  used  as  hints  of  that  which  is  supposed 
to  be  in  every  man's  mind,  Gilb.  Ev.  10;  however,  if  the  books  differ, 
the  mistake  may  be  shown  by  one  examined  by  the  original  roll :  Rex  v. 
Jeffries,  1  Str.  446. 

By  41  O.  3,  s.  90,  c.  9,  copies  of  the  statutes  of  Great  Britain  and  Ire- 
land, prior  to  the  Union,  printed  by  the  printer  duly  authorised,  shall  be 
received  as  evidence  of  the  several  statutes  in  the  respective  courts  of 
either  kingdom. 

Private  Acts. 

Private  Acts  are  such  as  relate  to  a  particular  class  of  men:  as  to 
particular  officers,  4  Co.  76,  2  Saund.  155,  n.,  2  T.  R.  569 ;  or  to  particu- 
lar persons;  or  particular  counties,  parishes,  or  places;  or  particular 
trades,  as  dyers,  butchers,  grocers:  B.  N.  P.  223. 

When  and  how  pleaded."]  As  the  court  will  not  take  judicial  notice  of 
private  acts,  such  parts  of  them  as  are  essential  to  the  party's  action  or 
defence  must  be  specially  recited  in  pleading:  Bac.  Ab.  Stat  l.2-,2  Mod. 
57;  Carth.  306. 

In  reciting  or  pleading  the  act,  the  day,  the  year,  and  place  of  making 
it  must  be  shown ;  and  any  misstatement  in  this  respect  will  be  bad,  on 
the  plea  of  nul  tiel  record,  or  any  other  plea  putting  in  issue  the  whole 
of  the  facts  stated  in  the  declaration,  Cowp.  474, 1  Lev.  296,  Crq.  C.  202; 
but  the  mistake  may  be  aided  by  verdict :  2  Mod.  240.  It  is  not  neces- 
sary to  recite  the  title,  Chance  v.  Adams,  1  Ld.  Raym.  77,  or  preamble, 
6  Mod.  62,  8  Mod.  144,  as  they  do  not  constitute  a  part  of  the  statute  : 
Bac.  Ab.  Stat.  /.  3.  Yet,  if  the  party  undertake  to  recite  the  title  or  pre- 
amble of  an  act,  and  it  be  misrecited,  it  is  fatal:  6  Mod.  62;  2  Salk.  609, 
supra.  As  to  the  setting  out  of  the  act,  it  is  sufficient  to  recite  so  much 
of  it  as  relates  to  the  subject  matter  in  dispute:  Plowd.  106,  &c. ;  Cro.  J. 
.  140 :  Doct.  PL  332.  And,  if  the  party  recite  so  much  of  a  statute  as 
makes  for  him,  it  is  sufficient,  though  he  omit  a  proviso  containing  an 
exemption,  provided  it  is  not  incorporated  with  the  enacting  clause  by 
any  words  of  reference :  Steel  v.  Smith,  1  B.  &  A.  94 ;  Plowd.  410;  Ld. 
Raym.  120.  But  the  opposite  party  may  avail  himself  of  such  proviso 
in  his  pleadings:  Cro.  J.  140,  and  see  post, "  Penal  Statute."  In  reci- 
ting a  statute,  a  material  variance  will  vitiate  the  pleading,  as  if  the  act 
be  recited  in  conjunctive  words,  where  it  is  disconjunctive :  Cro.  E.  96, 
697;  King  v.  Marsack,  6  T.  R.  771;  Cowp.  474;  2  Bulst.  47.    But  a 
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trifling  or  immaterial  variance  will  not  prejudice,  2  Billet  47,  61,  ae  where 

the  statute  is  merely  in  the  plural,  and  the  recital  in  the  singular :  Cro.  C. 
523.    See  further,  post, "  Penal  Statute." 

Proof  of  Private  •Acts.]  -  It  is  usual,  in  most  acts  of  this  nature,  to 
insert  a  clause,  with  a  view  to  evidence,  directing  that  the  act  shall  be 
deemed  and  taken  to  be  a  public  act,  or  that  a  copy  by  the  king's  printer 
shall  be  admitted  in  evidence.  But,  though  an  act  contains  no  clause  of 
this  description,  if  it  be  of  a  general  and  public  nature,  it  has  been  ruled 
at  the  assizes,  that  a  printed  copy  may  be  given'  in  evidence ;  thus,  acts 
relating  to  public  highways,  Gilb.  Ev.  10, 13;  the  Act  of  the  Bed- 
£ *35]  ford  *Levels;  the  Act  for  Rebuilding  Tiverton ;  and  that  concern- 
ing the  College  of  Physicians,  ib.;  B.  N.  P.  225 ;  12  Mod.  216. 
The  regular  proof  of  a  private  act,  like  that  of  other  records,  must  be  sub- 
stantiated upon  oath,  by  means  of  an  examined  copy  compared  with  the 
original  in  the  Parliament  Office  at  Westminster,  Gilb.  Ev.  12, 13,  B.  N. 
P.  225 ;  or  by  means  of  an  exemplification  under  the  great  seal,  ib. 

As  to  the  proceedings  in  Parliament,  and  the  journals  of  the  House, 
post, "  Public  Documents."  As  to  actions  on  penal  statutes,  see  post, 
«  Penal  Statute." 


ACT  OF  STATE.— See  «  Public  Documents." 


ACTION. 


As  to  proof  of  notice  of,  see  u  Notice  ;" — As  to  proof  of  commence- 
ment of,  see  "Process;" — As  to  pfea  in  abatement  of  pendency  of  prior 
action,  ante,  17.  [As  to,  against  or  by,  a  foreign  sovereign  or  prince,  see 
King  of  Spain  v.  Hullett,  1  Clark  &  Fin.  333 ;  1  Dow.  &  Clark,  169.] 


ADJUSTMENT.— See  «  Average"—"  Policy." 


ADMINISTRATOR.— See  «  Executor  and  Administrator." 
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Effect  of  in  Evidence."]  The  final  judgment,  sentence,  or  decree  of  a 
Court  of  Admiralty  in  this  country  in  questions  of  prize,  being  a  proceed- 
ing in  rem,  is  conclusive  evidence  in  all  courts  and  with  reference  to  all 
persons:  B.  N.  P.  244;  11  St  Tr.  262-,  Kindersley  v.  Chase,  Park,  Ins. 
490;  Oddy  v.  Bovill,  2  East  473;  Geyer  v.  Aguilar,  7T.R  681.  And 
so  all  sentences  of  foreign  courts  of  admiralty,  of  competent  jurisdiction 
to  decide  questions  of  prize,  will  .be  received  as  conclusive  evidence  of 
every  subject  immediately  and  properly  within  the  jurisdiction  of  such 
foreign  courts,  and  upon  which  they  professed  to  decide  judicially: 
Hughes  v.  Cornelius,  2  Show.  232;  Bolton  v.  Gladstone,  5  East  160; 
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Soring  ▼.  Clagett,  3  B.  &  P.  214.  Such  judgments,  &c.  whether  domes- 
tic  or  foreign,  are  also  conclusive,  whether  they  involve  questions  as  to 
the  right  of  property,  as  in  trover,  or  questions  arising  as  to  warranty  in 
actions  on  policies  of  insurance :  Baring  v.  Jt.  Ex.  dss.  Comp.,  5  East, 
99;  Bolton  v.  Gladstone,  ib.  155 ;  2  Taunt.  85,  s.  c. ;  Lothian  v.  Hender* 
son,  3  B.  &  P.  513;  2  Show.  232;  2  Doug.  575.  And  such  judgments 
will  be  received  in  evidence,  though  it  appear,  from  the  judgment  itself, 
that  the  court  acted  on  rules  of  evidence  established  by  its  own 
particular  ordinances,  and  not  *arising  out  of. general  principles:  [*36] 
id.  Thus,  a  sentence  condemning  goods  as  captured  from  the 
enemy,  is  conclusive  evidence  that  they  were  so  captured ;  and  such  sen* 
tence  is  conclusive  of  the  facts  it  establishes,  not  only  against  those  con- 
cerned in  interest  and  persons  claiming  under  them,  but  also  against 
strangers;  Stirling  v.  Vaughan,  2  Camp.  228.  And,  where  property  is 
condemned  on  the  ground  of  not  being  neutral,  the  sentence  is  conclusive 
evidence  of  that  fact:  Barzally  v.  Lewis,  Park,  469 ;  Doug.  554;  7  T.  R. 
523.  So,  a  sentence  of  a  French  court,  condemning  a  ship  during  a  war 
between  England  and  France,  is  conclusive  evidence  that  she  was  not 
Swedish:  Baring  v.  B.  X.  Ass.  Comp.  5  East,  99;  Bolton  v.  Gladstone, 
ib.  155;  2  Taunt.  85,  s.  c.  The  condemnation  of  a  ship  at  Malaga,  that 
she  was  English,  is  conclusive  that  die  was  not  neutral,  Oddy  v.  Bovill, 
2  East,  473.  And  where  a  ship  is  condemned  generally  as  lawful  prize, 
and  no  special  ground  assigned,  it  will  be  presumed  that  the  sentence 
proceeded  on  the  ground  of  the  property  belonging  to  an  enemy,  and  the 
sentence  will  be  conclusive  evidence  of  that  fact:  Soloucciv.  froodmass, 
Park,  471. 

But  the  sentence  of  a  foreign  court  is  evidence  only  of  what  it  positive- 
ly and  specifically  affirms  in  the  adjudicative  part  of  it,  not  of  what  may 
be  gathered  from  it  by  way  of  inference:  Fisher  v.  Ogle,  1  Camp, 
41S:  though  where  there  is  an  ambiguity  in  the  sentence,  the  court  will 
look  into  the  proceedings  to  ascertain  the  precise  ground  of  the  deter- 
mination, Lothian  v.  Henderson,  3  B.  &  P.  525.  If  the  facts  disclosed  on 
the  sentence  do  not  warrant  the  sentence,  it  will  not  be  conclusive  as  to 
such  facts:  Calvert  v.  Bovill,  7  T.  R.  523;  8  T.  R.  444;  Doug.  574; 
Bolton  v.  Gladstone,  5  East,  155.  [The  sentence  of  a  foreign  Court  of 
Admiralty,  condemning  a  vessel  for  attempting  to  violate  a  blockade,  is 
not  conclusive,  unless  the  fact  upon  which  the  condemnation  proceeded 
appears  on  the  face  of  the  sentence,  free  from  doubt  and  ambiguity ;  it 
cannot  be  collected  by  mere  inference,  nor  can  it  be  left  to  uncertainty 
whether  the  vessel  were  condemned  upon  one  ground,  which  would  be  a 
just  ground  of  condemnation  by  the  law  of  nations,  or  on  another  ground 
which  would  only  amount  to  a  breach  of  the  municipal  regulations  of 
the  condemning  country.  Dalgleish  v.  Hodgson,  5  M.  &  P.  407;  7 
Bing.  495.]  The  sentence  of  a  court  of  admiralty,  sitting  under  a  com- 
mission from  a  belligerent  power  in  a  neutral  country  will  not  be  recog- 
nized in  our  courts ;  Havelock  v.  Bockwood,  8  T.  R.  268 ;  Donaldson  ▼. 
Thompson,  1  Camp.  429. 

Proof  of  sentences  in  English  Courts.]  The  libel,  answer,  deposi- 
tions, and  sentence  in  the  Admiralty  Court  must  be  proved  by  examined 
copies :  Com.  d.  Ev.  C.  1. :  vide  post, "  Chancery"—"  Record." 

Proof  of  Proceedings,  $c.  in  Foreign  Courts  of]    The  decisions  of  a 
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foreign  court  are  proved  by  exemplification  under  the  seal  of  the  court, 
and  it  must  be  proved  that  the  seal  affixed  to  the  exemplification  is  the 
seal  of  the  court ;  it  is  not  sufficient  merely  to  prove  the  judge's  signature: 
Henry  v.  Adey,  3  East,  122 ;  see  fur  (her,  post, "  Record:79  nor  is  a  copy 
by  an  officer  of  the  court  sufficient :  2  Stark,  7.  The  record  must  be 
sealed,  though  the  seal  be  so  worn  out  as  not  to  make  an  impres- 
sion :  1  Stark.  525.  If  there  be  no  seal  of  the  court,  then,  indeed,  an 
examined  copy  will  suffice,  proving  the  court  has  no  seal :  6  M.  &  S.  36. 
So,  if  the  court  verifies  its  judgments  by  the  signatures  of  the  judge,  proof 
of  that  fact  and  the  judge's  signature  suffices:  4  Camp.  28.  Before  the 
sentence  of  a  foreign  Court  of  Admiralty,  condemning  a  ship  as  prize, 
can  be  given  in  evidence,  a  foundation  for  it  should  be  laid  by  proving 
the  capture  of  the  vessel ;  the  sentence  will  then  be  evidence  of  the  facts  on 
which  the  condemnation  proceeded :  Marshall  v.  Parker,  2  Camp.  69. 
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•ADMISSIONS. 


I.  Nature  and  Effect  of,  in  general  : 

when  conclusive  or  not,  37* 

how  construed  and  given  effect  to,  38. 

estoppel  should  be  pleaded,  38. 

who  bound  by,  39. 

who  may  take  advantage  of,  39. 

how  determined,  39. 
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I.  Nature  and  Effect  of,  in  General. 

Admissions  are  of  two  kinds :  conclusive  and  inconclusive  upon  the 
party  making  them. 

Conclusive  admissions  are  those  arising  from  matter  of  estoppel,  techni- ' 
cally  so  called ;  as,  admissions  by  records  and  specialties,  or  where  the 
parties  agree  to  make  the  admission  as  evidence,  or  where  the  admission 
is  made  with  a  view  to  benefit  the  party  making  it,  or  to  prejudice  the 
party  to  whom  made.  In  equity  there  is  no"  such  thing  as  an  estoppel. 
Com.  D.  Estoppel,  E.  1. 

A  party  is  never  estopped,  if  there  have  been  any  illegal  transaction, 
fraud,  or  duress  to  obtain  the  admission;  and  courts  or  juries  are  not,  in 
general,  estopped:  post,  39;  B.  N.  P.  298. 

Inconclusive  admissions  are  those  where  the  party  making  it  had  no 
particular  object  or  interest  in  view  to  misstate  the  truth,  and  where  the 
admission  does  not  fall  within  the  above  principle  which  makes  it  a  con- 
elusive  one.  Thus,  a  receipt  for  money,  or  an  admission  of  a  balance  of 
an  account,  is  not  conclusive,  but  mere  prima-facie  evidence  of  such 
receipt  or  balance,  and  the  debtor  may  show  the  contrary:  see^posty  46. 
Admissions  made  for  the  purpose  of  buying  peace  are  not,  in  gene- 
ral, *evkience:  Gregory  v.  Howard,  3  Esp.  Rep.  113;  B.  N.  P.  [*38] 
936;  Waldridgev.Kennison,  1  Esp.  Rep.  143;  see  post,  44. 

How  construed.']  When  the  admission  amounts  to  matter  of  estoppel, 
it  should  be  construed  strictly,  and  not  be  in  any  way  extended  against 
the  party  making  it;  for  estoppels  in  general  are  not  to  be  favoured, 
because  their  tendency  is  to  prevent  the  investigation  of  truth;  R.  v.  Lub- 
benham,  4  T.  R.  254.  Matter  of  estoppel  is  reciprocal,*  and  binds  both 
parties  to  it :  see  Com.  D.  Estoppel,  B. ;  Co.  L.  352, a;  Taylor  v.  Need- 
ham,  2  Taunt  282.  An  estoppel  ought  to  be  certain  to  every  intent, 
and,  if  a  thing  be  not  directly  and  precisely  alleged,  it  will  not  amount  to 
an  estoppel:  Co.  L.  303,  a.  352,  b. 

The  whole  admission  must  be  taken  together,  in  order  to  show  clearly 
the  meaning  of  the  party;  but  what  credit  is  to  be  given  to  the  whole  or 
part,  is  a  question  for  the  consideration  of  a  jury,  with  whom,  perhaps, 
the  assertions  of  a  party  in  his  own  favour,  may  have  but  little  weight, 
Bundle  vv  Blackburn,  5  Taunt.  245.  Therefore,,  with  respect  to  the 
admission  of  debts,  if  a  party  admit  that  he  did  owe  a  debt,  but  that  he 
has  paid  it,  such  an  admission  could  not  be  received  as  evidence  to  prove 
the  debt,  as  it  also  proves  payment,  12  Yin.  A.  Ev.  A.  b.  23;  for  a  party's 
admission  of  a  fact  disadvantageous  to  him  shall  not  be  received,  without 
receiving,  at  the  same  time,  his  contemporaneous  assertion,  not  merely  as 
evidence  that  he  made  such  counter  claim,  but  as  evidence  of  the  matter 
he  thus  alleged  in  his  discharge;  Handle  v.  Blackburn,  5  Taunt  245; 
Thomas  v.  Austin,  2  D.  &  R.  361.  The  recitals  in  a  deed,  and  the  ope- 
rative part  of  it,  must  be  construed  together :  Lampon  v.  Corke,  5B.& 
A.  606;  1  D.  &  R.  211,  s.  c.  If  a  party  reads  an  answer  in  chancery  as 
evidence,  he  makes  the  whole  of  it  evidence:  see  1  Stark.  Ev.  291; 
3  Salk.  153;  post,  "Chancery."  So,  if  a  person,  in  making  an  admission 
against  his  own  interest,  refers  to  a  written  paper,  without  which  the 
admission  is  not  complete,  the  contents  of  the  paper  ought  ty  be  shown 
before  the  admission  can  be  used  as  evidence  against  him:  Jacob  v.  Lind- 
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say,  1  East,  4*8;  Smith  ▼.  Young,  1  Camp.  440.,  But,  where  the  pit 
reads  in  evidence  an  entry  from  the  deft.'s  daybook,  though  deft,  is 
entitled  to  have  the  whple  of  the  particular  entry  read,  yet  he  cannot 
insist  upon  reading  distinct  entries  in  different  parts  of  the  book:  Calt  v. 
Howard,  3  Stark.  3-6.  A'qtkalified  promise  of  payment,  though  an  admis- 
sion of  the  receipt  of  due  notice  of  the  dishonour  of  a  bill,  must  neverthe- 
less be  taken  as  a  qualified  promise,  and  of  itself  renders  the  party  liable 
only  to  the  extent  of  such  promise:  Chit.  P.  239;  Fletcher  v.  Froggatt, 
%  C.  &  P.  569,  s.  c.  If  A.  demises  to  B.  the  herbage  of  his  own  land  by 
indenture,  B.  is  not  estopped  from  disputing  A.  had  nothing  in  the  land, 
because  the  lease  was  not  ef  the  land:  Co.  Lit.  47.  b. 

Matter  of  Estoppel  should  be  pleaded.]  It  should  be  here  observed, 
that  ift  general,  in  order  to  conclude  the  party  by  matter  of  estoppel,  the 
estoppel  should,  unless  it  appear  on  the  face  of  the  record,  if  practicable, 
be  pleaded;  for,  if  a  party  does  not  rely  upon  matter  of  estoppel,  as  such, 
the  court  and  jury  are  not  bound  by  it,  and  the  jury  may  find  the  matter 
at  large  according  to  the  fact,  and  the  court  will  give  judgment  accord- 
ingly:  Vooght  v.  Winch,  2  B.  &  A.  662 ;  Hannaford  v.  Hunn,  2  C.  & 
P.  148;  Flummerr.  Woodburne,  4  B.  &  C.  625;  Bagot  v.  William*, 
3  B.&C.  235;  1  Stark.  Ev.  303.  Where,  however,  the  title  of  the  party 
is  by  estoppel,  and  he  has  no  opportunity  of  pleading  it,  the  jury  cannot 
find  against  the  estoppel.  Thus,  in  debt  for  rent  on  an  indenture  of  lease, 
if  the  deft,  plead  nil  debet,  he  cannot  give  in  evidence  that  the  pit.  had 
nothing  in  the  tenements,  because,  if  he  had  pleaded  that  specially,  the  pit 
might  have  replied  the  indenture,  and  estopped  him;  but,  if  the  deft 
plead  nil  habttit  &c.  and  the  pit.  instead  of  relying  on  the  estoppel,  reply 
habuit,  &c,  he  waives  the  estoppel,  and  the  jury  are  to  find  the 
£*39]  truth,  notwithstanding  the  *indenture:  lSalk.277;  Com.  D.  Es- 
toppel, C;  1  Stark.  Ev.  303.  And  showing  even  the  inconsistence 
of  not  relying,  in  pleading,  on  matter  of  estoppel  when  it  might  be  so 
relied  on,  cannot  in  general  be  material,  as  a  jury  can  hardly  be  warranted 
in  finding  a  verdict  contrary  to  the  solemn  admission  of  the  party,  with- 
out the  strongest  evidence  of  fraud,  &c:  see  1  Stark.  Ev.  304;  2  Taunt. 
141;  Lampon  v.  Corke,  5  B.  &  A,  606. 
As  to  pleading  an  estoppel  by  record,  post.  40. 

Who  bound  by.]  An  admission  binds  the  party  making  it  and  all  parties 
privy  to  it :  post,  50.  Matter  of  estoppel  strictly  so  called,  is  reciprocal, 
and  binds  both  parties  to  it:  Co.  Lit.  352,  a.;  Cro.  E.  700, 807;  Gould T. 
Barnes,  3  Taunt.  504.  But  courts  and  juries  are  not  bound  by  estoppel. 
See  this  head  more  fully  considered,  post,  50. 

Who  may  take  advntage  of.]  A  party  or  his  representatives  cannot, 
in  general,  take  advantage  of  his  own  admissions,  2  Ves.  43,  Rex  v.  Dt- 
benham,  2  B.  &  A.  187, post,  50;  nor  can  a  mere  stranger  to  the  admis- 
sion, 1  Rol.  868,  /.  47,  Co.  Lit.  352,  a.;  but  every  one  who  claims  under, 
or  is  affected  by,  matter  of  estoppel,  may  take  advantage  of  it.  See  this 
more  fully  considered,  post,  50. 

How  determined.]  The  effect  of  an  admission  may  be  determined  by 
the  other  party's  act.  As,  if  he  should  break  the  agreement  or  condition 
upon  which  the  other  party  agrees  to  make  the  admission,  or  the  like: 
Hayne  v.  Maltby,  3  T  .R.  441 ;  2  Saund.  418,  n.  1;  Gregory  v.  Howard, 
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3  Esp.  Rep.  113;  Peafce's  Rep.  5;  Evans  v.  Verity,  R.  «t  M.  *99<  Sc* 
if  be  makes  an  admission  amounting,  to  an  estoppel  against  the  other 
party's  estoppel:  Com.  D.  Estoppel,  E.  9.  So  an  admission  amounting 
to  an  estoppel  may  be  determined  as  such  estoppel  by  cesser  of  the  act  or 
deed,  &c  which  made  the  estoppel:  as  if  a  tenant  for  life  makes  a  lease 
for  years  by  indenture,  during  his  life  and  the  continuance  .of  the  lease 
the  tenant  is  estopped  saying  he  has  not  the  reversion  in  him,  but  he 
being  dead,  he  is  not  estopped,  but  may  confess  the  lease,  and  avoid  it  in 
covenant  by  the  heir  for  not  repairing,  2  Wils.  143,  Com.  D.  Estoppel,  P., 
and  other  instances  there.  An  estoppel  may  be  determined  by  a  jury 
finding  the  truth  of  the  fact :  Com.  D.  Estoppel,  E.  10;  B.  N.  P.  298. 

II.— Effect  qf,  with  Reference  to  the  particular  Nature  of  the  Ad- 
mission. • 

By  Record.]     A  party  will  be  estopped  from  disputing  a  fact  which 
he  has  admitted  on  a  valid  record :  Com.  D.  Estoppel,  a.  1 ;  B.  N.  P.  298. 

•Admission  in  the  Record  of  the  particular  Suit  in  Litigation.}  An 
admission  of  this  nature,  when  on  the  record,  of  the  particular  suit  in  liti- 
gation, is  the  highest  species  of  admission ;  and  no  evidence  need  be  given 
to  prove  any  facts  admitted  by  the  pleadings,  nor  can  be  received  to  rebut 
such  admissions,  as  the  jury  are  sworn  to  try  only  the  matter  in  issue  be- 
tween the  parties.  Therefore,  if  a  tenant  justifies  for  common,  and  the 
issue  on  the  right  of  common  is  found  for  the  demandant,  the  jury  cannot 
find  that  the  tenant  did  not  put  in  his  cattle,  for  that  is  admitted :  Com.  D. 
Pleader,  S.  17 ;  Show,  28.  So,  in  an  action  of  debt  on  an  award,  where 
the- defendant  pleads  no  such  award,  the  jury  cannot  find  matters  which 
make  the  award  void,  if  they  are  not  contained  in  the  award  itself :  2  RoL 
Ab.  692,  L  25.  [So,  on  a  judgment  by  default  or  on  demurrer,  the  contract 
or  contracts  are  admitted  as  stated  in  the  declaration,  and  evidence  to  con- 
tradict them,  which  would  be  good  under  the  general  issue,  ought  not  to 
be  admitted  :  Stephens  v.  Pell,  2  Dowl.  P.  C.  629.  See,  as  to  the  admis- 
sions resulting  from  a  demurrer  to  a  declaration  for  a  libel,  Digby  v. 
Thompson,  4  B.  &  AdoL  821 ;  1  Nev.  &  M.  485.]  Whatever  is  pleaded, 
and  not  denied,  is  admitted,  Plowd.  48, 1  Rol.  864,  /.  15.;  "and  the  gene- 
ral principle  is,  that  a  party  who  puts  himself  upon  one  issue,  ad- 
xnits  all  the  rest,"  "per  Lord  Ellenb.  Corsbie  v.  Oliver,  1  Stark.  [*40] 
77.  But,  where  there«are  several  counts  in  the  same  declaration, 
or  several  distinct  pleas,  the  language  in  one  count  or  plea  cannot  be  in- 
sisted on  by  the  adversary,  to  disprove  the  allegations  in  another  count  or 
Klea :  Harrington  v.  Mc Morris,  5  Taunt.  233.  Thus,  in  assumpsit  by 
a  mdlord  against  tenant,  where  the  declaration  contains  one  count  profess- 
ing to  be  founded  on  a  special  written  agreement,  and  a  second  on  an  im- 
plied contract,  the  deft,  cannot  insist  upon  the  first  count  as  evidence  that 
a  written  contract  exists,  so  as  to  impose  upon  the  pit.  the  necessity  of 
producing  it  to  disprove  the  second  count :  per  Le  Blanc,  J.,  cited  1  Stark. 
Ev.  295.  Where  a  defendant  confesses,  and  avoids  the  count  by  his  plea, 
he  admits  every  fact  stated  in  the  count;  and  if  pit.,  by  his  replication, 
confess  and  avoid  the  plea,  he  admits  every  fact  stated  in  the  plea.  The 
usual  protestation  will  not  avail  the  party :  see  1  Chit.  Pi.  534.  Where 
deft,  pleads  payment  to  an  action  by  assignees  of  a  bankrupt,  as  such,  he 
admits  their  title :  Corsbie  v.  Oliver,  1  Stark.  76.    And,  in  an  action  by 
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hesband  aad  wife,  the  pica  of  general  issue  admits  the  marriage:  B.  % 
P.  20.  So,  in  assumpsit  by  administrator  upon  promises  to  the  estate,  tits 
deft.,  by  pleading  the  general  issue,  is  precluded  from  objecting  to  the  lei* 
ters  of  administration,  as  not  being  properly  stamped,  for  the  deft  ad* 
mitted  by  his  plea  that  pit.  was  administrator:  Thynne  v.  Prothero,  2  J£ 
&  S.  553 ;  2  Ld.  Raym.  824 ;  Watson  v.  King,  4  Camp.  279.  But,  where 
the  cause  of  action  arises  in  the  time  of  the  executor  or  administrator,  the 
plea  does  not  admit  his  title ;  so,  where  the  pit  declares  in  trover  upon  hie 
testator's  possession,  and  a  conversion  in  his  own  time,  the  plea  of  general 
issue  does  not  admit  his  title  as  executor,  but  he  must  prove  it:  Hunt  v. 
Steven*,  3  Taunt,  lis.  The  plea  can,  of  course,  in  no  case  admit  any 
title  but  such  as  is  stated  in  the  declaration ;  and,  therefore,  if  profert  is 
made  of  letters  of  administration  which  do  not  establish  plt.'s  title  to  re-  • 
cover  in  the  action,  he  will  fail :  6  Mod.  134.  [On  a  declaration  against 
defendants  as  owners,  alleging  the  delivery  of  goods  by  the  plaintiff,  to  be 
carried  by  the  defendants  as  owners,  and  charging  damage  through  ne- 
gligence, the  plea  of  non  assumpsit  does  not  admit  the  ownership,  it  not 
being  a  material  fact ;  the  taking  issue  on  one  fact  is  only  an  admission  of 
the  other  material  facts  necessary  to  be  proved.  Bennion  v.  Davison, 
3  Mees.  &  W.  179.]  Where  the  defendant  in  trespass  pleads  an  entry  to 
abate  a  nuisance,  and  the  pit.  new  assigns  unnecessary  violence,  the  nuis- 
ance, is  admitted,  and  the  pit.  cannot  go  into  evidence  to  negative  it: 
Pickering  v.  Rudd.  1  Stark.  56  ;  4  Camp.  219.  s.  c.  If  the  deft,  in  cove- 
nant for  not  keeping  premises  in  repair,  plead  performance, "  he  admits, 
by  refraining  from  the  plea  of  non  est  factum,  so  much  of  the  deed  as  is 
expanded  on  the  record,  but  he  admits  no  more ;  and,  if  the  pit  would 
avail  himself  of  another  part  of  the  deed,  he  must  prove  it  in  the  common 
way :"  per  LordEllenb.  FPilliamsv.  Sills, 2  Camp.  519.  [The  statements 
in  a  special  plea,  which  has  been  held  bad  on  demurrer,  are  not  evidence 
for  the  plaintiff  on  the  general  issue,  although  the  jury  are  to  assess 
damages,  as  well  to  try  the  case  on  the  general  issue.  Mongomery  v. 
Richardson,  5  C.  &  P.  247.  But  the  cause  must  be  tried  on  the  general 
issue,  without  any  reference  to  the  special  plea  at  all.  Fermin  v.  Crucifix,  t 
Id.  98.  A  plea  in  an  action  which  has  been  discontinued,  and  in  which 
no  judgment  was  entered,  is  not  admissible  against  the  party  pleading  it 
of  a  fact  therein  averred.  Allen  v.  Hartley,  4  Doug.  20.]  Where  par- 
ties  sever  in  their  pleas,  the  pleadings  of  one  will  not  affect  the  other 
party;  therefore,  in  an  action  against  three  who  sever  in  their  pleas,  an 
admission  upon  the  pleadings  by  one  of  his  signature,  will  operate  against 
himself  only,  and  will  not  exempt  the  pit  from  proving  it  against  the 
other  two,  if  they  contest  it:  Gray  v.  Palmer,  1  Esp.  Rep.  135 ;  Bayl.  381. 

When  deft,  pleads  in  abatement  or  bar,  he  admits  that  the  court  has 
jurisdiction  of  the  action ;  if  he  plead  in  abatement,  he  admits  that  he  has 
no  grounds  for  pleading  any  other  plea  in  abatement  precedent  to  it  in  the 
order  of  pleading ;  vide  ante,  2,  5 ;  or,  if  he  plead  in  bar,  he  admits  that 
he  has  no  grounds  for  pleading  in  abatement 

As  to  admissions  for  payment  of  money  into  court,  vide  post,  "  Pay- 
ment of  Money  into  Court." 

Admission  by  a  Record  not  in  the  Suit  in  Litigation.']  An  admission 
on  a  record  not  of  the  particular  suit  in  litigation,  is  also  an  estoppel 
against  the  parties  disputing  it,  Com.  D.  Estop.  A.  1,  Co.  Lit  352,  a. ;  pro- 
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Tidwi  the  parties  to  sttdi  record,  and  the  parties  in  the  particular  suit  a 
litigation,  are  the  same  or  privy  thereto,  and  the  opposite  party  plead  such 
admission  specially  as  matter  of  estoppel,  without  any  other  plea  again 
laying  the  truth  of  the  fact  admitted  before  a  jury:  Crocker  v.  Father^ 
gOly  see  8  B.  fc  A.  663 ;  Hannaford  v.  Harm,  2  C.  &  P.  148. 
•Plvmmer  v.  Woodburne,  4  B.  &  C.  625;  Bagot  v.  Williams,  [*41] 
3  B.  &  C.  2$5 ;  1  Chit  PI.  523 ;  1  Stark.  Ev.  303.  Thus,  if  a  man 
acknowledges  a  deed  to  be  enrolled  in  court,  and  it  is  enrolled  of  record, 
he  cannot  afterwards  say  it  is  not  his  deed :  Com.  D.  Estop.  A.  1.  If  a 
woman  sue  or  be  sued  as  sole,  and  judgment  be  given  against  her  as  such, 
though  she  was  covert,  she  cannot  afterwards  take  advantage  of  it:  1  RoL 
869,  /.  50;  1  Salt  310.  And  a  party  may,  in  this  manner,  be  estopped 
by  an  allegation,  or  by  not  denying  a  matter  alleged,  1  Rol.  Ab.  864,  /.  15, 
Plowd.  46,  supra  ;  and  see  further,  as  to  the  effect  of  judgments  and  ver- 
dicts, whether  between  the  same  or  different  parties,  post,  tit.  "Judg- 
ment" Recitals  in  the  preamble  of  a  public  act  of  Parliament  are  evi- 
dence of  the  facts  so  recited,  as  every  subject  is  considered  as  privy  to  tile 
making  of  them:  Rex  v.  Sutton,  4  M.  &  S.  532. 

•Admission  by  Record  when  not  an  Estoppel.']  An  admission  on  a 
record  is  no  estoppel  or  any  evidence,  if  the  record  was  coram  nonjudice; 
as,  a  record  of  an  action  in  the  Marshalsea  Court,  where  neither  party  was 
of  the  king's  household:  1  Rol.  863,  /.  50.  Nor  is  an  admission  by  record 
an  estoppel  or  evidence  in  a  court  of  eqiiity,  Com.  D.  Estop.  E.  1;  nor  is 
it  an  estoppel  evidence  where  the  truth  appears  by  the  same  record,  Co. 
Lit  352,  ft.  Hayne  v.  Malt  by,  3  T.  R.  441;  as,  if  a  deft.,  sued  by  a  wrong 
name,  enters  into  a  bail-bond prout  the  writ,  and  then  puts  in  bail  above  by 
his  right  name,  stating  he  was  sued  by  his  wrong  one,  he  is  not  estopped 
from  taking  advantage  of  the  misnomer :  Barn.  94 ;  Tidd,  688.  Nor  is  it 
an  estoppel  or  admission  where  the  thing  is  consistent  with  the  record,  and 
merely  in  explanation*  Com.  D.  Estop.  E.  3 ;  nor  where  the  allegation  is 
uncertain,  and  is  not  directly  and  precisely  alleged,  or  alleged  by  way  of 
argument,  or  inference,  or  recital,  ib.  E.  4 ;  or  is  only  a  supposal,  ib.  E.  5; 
or  is  not  traversable  or  material :  ib.  E.  6.  An  admission  as  to  one  of 
several  issues  does  not  operate  as  an  admission  to  any  other:  Harrington 
v.  McMorris,  5  Taunt.  228 ;  1  Stark.  Ev.  295,  ante,  40.  An  admission, 
though  it  has  once  operated  as  an  estoppel,  will  not  be  an  estoppel,  if  there 
be  an  estoppel  against  it,  Com.  D.  Estop.  E.  9 :  as,  if  A.  claims  common 
by  grant,  and,  in  another  action  against  the  same  deft.,  claims  it  by  pre- 
scription, and  the  deft,  admits  it,  A.,  who  was  estopped  by  his  former  claim 
to  allege  prescription,  by  the  admission  of  the  deft.,  is  afterwards  at  liberty 
to  do  it:"  1  Rol.  Ab.  874,  /.  50;  875,  /.  5.  If  a  jury  find  the  truth  of  a  fact, 
without  regard  to  the  estoppel,  the  court  must  still  give  judgment  against 
the  estoppel :  Com.  D.  Plea.  S.  5 ;  Estop.  E.  10 ;  B.  N.  P.  298.  And,  as 
to  the  effect  of  judgments  with  regard  to  the  subject  matter  therein,  see 
post,  "Judgment,"  "  Verdict." 

As  to  the  mode  of  proving  a  record,  see  post,  tit.  "Record." 

By  Oath.]  Admissions  made  on  oath  by  the  parties  afford  the  strongest 
evidence  as  to  the  facts  so  admitted,  against  the  parties  making  them. 

A  man's  voluntary  affidavit  is  admissible,  against  him,  B.  N.  P.  238, 
Sty.  446 ;  and  an  affidavit  of  one  who  was  jointly  interested  with  another 
in  an  action,  has  been  held  to  be  evidence  against  both;  Oil.  Ev.  50. 
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And  it  has  been  read  as  an  admission-  of  a  marriage,  where  the  party 
making  it  was  dead :  1  Str.  35.  ,  An  affidavit  Aot  used  as  such  is  proof  ^s 
a  note  or  letter;  B.  N.  P.  238.  As  to  proof  of  affidavit,  see  pott,  tit* 
«Jlffidavit." 

Answers  in  Chancery  are  evidence  in  trials  at  law  against  the  parties  that 
made  them,  B.  N.  P.  237,  Doe  d.  Digby  v.  Steely  3  Camp.  115 ;  but  not 
against  other  parties:  Cowp.  591 ;  1  Sal.  286.  So  an  answer  to  a  bill 
filed  against  deft,  by  a  stranger,  is  evidence  of  the  naked  admission  of  a 
particular  fact,  though  it  will  not  be  evidence  of  a  judicial  proceeding: 
Grant  v»  Jackson,  Peake's  Rep.  203.  An  answer  in  Chancery 
[*42]  will  be  sufficiently  "proved  by  an  examined  copy :  Ewer  v.  Am- 
brose, 4  B.  &  C.  25.  And,  as  to  further  proof  of  answers  and 
proceedings  in  Chancery,  see  post,  tit.  "Chancery."  ' 

The  examination  of  a  party,  signed  by  him,  before  the  commissioners 
of  bankrupt,  is  evidence  against  him,  although  the  questions  may  have 
been  improperly  put  to  him,  with  a.  view  to  the  action,  Stock/let  h  v.  De 
Tastet,  4  Camp.  10 ;  or  though  part  only  of  his  disposition  was  noted 
down  Milward  v.  Forbes,  4  Esp.  Rep,  172 ;  and  though  he  might  have 
demurred  to  questions,  as  subjecting  him  to  penalties:  Smith  v.  BeadntU, 
1  Camp.  30. 

The  oath  of  a  party  taken  before  the  commissioners  of  the  income  tax 
is  evidence  upon  an  information  under  the  game  laws,  but  not  conclusive: 
8  T.  R.  120. 

So  the  examination  of  a  person  as  a  witness  in  a  court  is  admissible 
as  evidence  against  him  in  an  action,  though  he  was  prevented  from 
entering  into  an  explanation  of  the  circumstances,  under  which  facts  may 
have  taken  place.  Such  testimony  will,  however,  be  open  to  observa- 
tion :  Collet  v.  L<L  Keith,  4  Esp.  Rep.  212 ;  see  Jackson  v.  Benson,  1 
Y.  &  J.  35.  Evidence  of  this  kind  may  be  proved  by  a  shorthand  writer 
who  has  taken  the  examination, or  by  other  persons  present  at  the  trial:  ib. 

Facts  admitted  before  arbitrators  are  evidence  against  the  parties ;  but 
evidence  of  concessions,  made  for  the  purpose  of  settling  matters  in  dis- 
pute, will  not  be  admitted:  per  Ld.  Ken.  Gregory  v.  Howard,  3  Esp. 
Rep.  113 ;  Slack  v.  Buchanan,  Peake's  Rep.  5.  An  admission  made  at 
the  time  of  an  offer  to  refer  is  admissible :  2  D.  &  R.  358. 

An  inventory  exhibited  by  an  administrator  in  the  ecclesiastical  courts 
is  evidence  of  assets  to  the  amount  stated :  Hickey  v.  Hayter,  1  Esp. 
Rep.  313. 

By  Specialty. — When  an  Admission  in,  is  an  Estoppel.]  Where 
a  party  makes  an  admission  in  an  instrument  under  his  hand  and  seal,  he 
is  estopped,  not  only  from  disputing  the  deed  itself,  but  the  facts  which  it 
recites :  B.  N.  P.  298 ;  Phi.  Ev.  83 ;  Com.  D.  Ev.  B.  5 ;  1  Stark.  Ev.  302. 
It  will,  however,  only  operdte  against  the  parties  thereto,  and  those  who 
claim  under  them ;  Mayor  of  Carlisle,  $c.  v.  Blamire,  8  East,  487, 
Frogmorton  v.  Scott,  2  East,  467,  post.  Thus  a  party  may  be  estopped 
by  an  indenture  or  deed-poll,  or  by  an  acquittance  or  defeasance:  Co.  Lit 
352,  a.  If  a  condition  be  to  perform  the  covenants  in  an  indenture,  the 
party  cannot  say  there  is  no  such  indenture :  1  Rol.  408,  872,  L  30.  And, 
m  all  cases  where  the  condition  of  a  bond  has  a  reference  to  any  particular 
thing,  the  obligor  cannot  show  there  is  no  such  thing :  ib.  872,  /.  50.  If  a 
condition  be  to  pay  money,  for  which  he  is  bound  in  such  a  particular  cog- 
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nixance,  he  cannot  say  thtte  is  no  such  cognizance :  ib.  879,  /.  10;  and  see 
other  instances,  Com.  D.  Estop.  A.  2.  A  warrant  of  attorney  precludes 
a  party  from  saying  there  is  no  debt,  and  estops  him  from  pleading  matter 
at  the  time  of  making  it :  Sheldon  v.  Baker,  1  T.  R.  82 :  Edmonson  v. 
Parker,  3  B.  &  P.  185.  If  a  man  execute  a  bond  by  a  wrong  name, 
Gould  v.  Barnes,  3  Taunt.  504,  or  any  misdescription  of  himself,  Bonner 
v.  Wilkinson,  5  B.  &  A.  682,  he  should  be  sued  by  that  name  or  descrip- 
tion, and  he  cannot  dispute  it.  The  date  of  a  lease  is  evidence  it  was 
executed  the  same  day :  1  Salk.  76.  So,  where  a  person,  who  had  been 
mortgagee  of  certain  premises,  took  e  conveyance  of  them  from  the  as- 
signee of  the  mortgager,  in  which  they  were  described  as  unincumbered, 
it  was  held  to  be  strongest  evidence  against  him  of  the  mortgage  having 
been  paid  off:  Jones  v.  Williams,  2  Stark.  52;  Baggalley  v.  Jones, 
1  Camp.  367.  So  the  recital  of  a  fact  in  the  counterpart  of  an  indenture 
is  evidence  against  the  party  by  whom  it  is  executed:  Burleigh  v.  Stibbs, 
5  T.  R.  465.  So  the  recital  of  a  lease,  in  a  deed  of  release,  is  evi- 
dence that  it  was  executed  as  against  the  releasor,  and  those  that  claim 
under  him ;  but  as  to  others,  it  is  not,  without  proving  there  was 
such  a  deed,  *and  it  is  lost  or  destroyed ;  1  Sal.  286 ;  see  Bur-  [*43] 
net  v.  Lynch,  5  B.  &  C.  601 :  and  Quaere,  if  such  recital  is,  at  all 
events,  only  secondary  evidence:  see  Peake's  Ev.  108.  So  a  recital 
in  an  indenture  of  the  receipt  of  consideration-money,  and  a  receipt 
endorsed,  is  conclusive  at  law,  Rotontree  v.  Jacob,  2  Taunt.  141 ;  Bar- 
ker v.  Dewey,  1  B.  &  C.  704 ;  Lampon  v.  Corke,  5  B.  &  A.  606 ;  Bon- 
ner v.  Wilkinson,  5  B.  &  A.  682,  Willes,  9 ;  and  this  though  there  be 
strong  evidence  against  the  receipt,  ib.  So,  in  an  action  against  a  master 
for  not  inserting  the  true  consideration  in  an  indenture  of  apprenticeship, 
the  recital  in  that  part  of  the  indenture  executed  by  the  deft,  that  A.  B. 
put  himself  apprentice,  is  evidence  of  that  fact;  Burleigh  v.  Stibbs, 
5  T.  R.  465.  Where  a  covenant  to  lay  out  a  sum  in  an  annuity  recited 
that  the  covenanter  had  given  a  bond  for  the  payment  of  the  money, 
the  recital  was  held  to  be  evidence  of  the  bond :  2  P.  Wms.  432.  A 
grant  to  a  corporation  by  a  certain  name  is  evidence  against  those  claim- 
ing under  the  grantor,  that  the  corporation  was  at  the  time  known  by 
that  name :  Mayor,  fyc.  of  Carlisle  v.  Blamire,  8  East,  493.  The  whole 
of  a  recital  is  to  be  taken ;  and,  therefore,  if  a  patent  be  recited  to  be  sur- 
rendered, and  one  relies  upon  the  recital  as  proof  of  the  existence  of  the 
patent,  it  will  also  be  proof  of  a  surrender :  E.  of  Montague  v.  Ld.  Pres- 
ton, 2  Vent.  170.  In  an  action  by  executors  of  a  lessee  against  the  assignee 
of  a  lease,  it  was  proved  at  the  trial  that  the  pit's  testator  had  executed 
the  counterpart  of  a  lease,  and  that  the  pits,  had  assigned  that  lease  to 
the  deft.,  and  that  the  latter  had  executed  a  deed,  by  which  that  lease  was 
again  assigned  to  a  third  person,  and  in  which  deed  the  lease  which  had 
been  granted  to  the  testator  of  the  pits,  was  recited :  it  was  held,  the 
recital  was  as  against  deft  evidence  of  the  original  lease ;  and  that  it 
was  not  necessary  to  prove  its  execution,  especially  as  deft,  had  taken  a 
beneficial  interest  under  it  by  accepting  the  assignment:  Burnett  v. 
Lynch,  5  B.  &  C.  601.  A  grantor  is,  in  general  estopped  by  his  deed  to 
aay  he  had  no  interest,  2  T.  R.  171 ;  but  not  so  where  the  grantor  is  a 
trustee  for  the  public;  especially  if,  deriving  his  authority  under  a  public 
act  of  Parliament,  he  grant  that  which  he  is  not  empowered  to  grant  by 
the  act:  ib.   If  a  patentee  himself  assign  a  patent, and  afterwards  infringe 
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the  right  of  the  assignee,  he  is  estopped  from  pleading  to  an  action  by 
the  assignee,  that  the  invention  was  not  new :  Haynt  v.  Maltby,  3  T.  R. 
439,  441.  Where  an  heir  apparent  having  only  the  hope  of  succession, 
conveys,  during  the  life  of  his  ancestor,  an  estate,  which  afterwards 
descends  to  him,  although  nothing  passes  at  that  time,  yet,  when  the  in- 
heritance descends  upon  him,  he  is  estopped  to  say  he  had  no  interest  at 
the  time  of  the  grant :  per  LtL  Kenyan,  Haynt  v.  Maltby,  3  T.  R.  441. 
As  to  pleading  the  matter  of  estoppel,  see  ante,  38. 

When  an  Admission  in  a  Specialty  is  not  an  Estoppel]  On  the  other 
hand,  the  admission  is  not  conclusive,  it  should  seem,  if  the  deed  be  void, 
if  the  truth  appear  plainly  from  any  other  part  of  the  deed,  or  the  admis- 
sion is  uncertain  in  its  nature.  If  the  condition  of  a  bond  contain  a  gene- 
rality to  be  done,  the  party  is  not  estopped  from  showing  that  there  was 
not  any  such  thing:  as,  if  the  condition  be  to  "carry  away  all  the  marie 
in  such  a  close,"  he  may  show  there  was  no  marie  there :  1  RoLR.  873,  L 
35,  25;  Com.  D.  Estop.  A.  2;  1  Saund.  215,  n.  2.  A  lessee  by  indenture 
is  not  estopped  by  the  description  of  lands  in  the  lease,  but  may  try  the 
fact  whether  the  land  called  L.'s  meadow  be  meadow  or  not:  Str.  610. 
So,  if  a  condition  be  to  release  all  his  right,  he  may  say  he  has  not  any 
right :  1  RoL  872,  /.  37.  If  A.  demise  to  B..  the  herbage  of  his  own  land 
by  indenture,  B.  is  not  precluded  showing  that  A.  had  nothing  in  the  land, 
because  the  lease  was  not  of  the  land :  Co.  Lit.  47,  b.  Where  A.,  assert- 
ing he  had  a  right  to  a  patent  machine,  covenants  with  B.,  that  B.  shall 

have  the  liberty  of  using  it  in  a  particular  manner,  in  consideration 
[*44]  of  which  *B.  covenants  he  will  not  use  it  in  any  other,  in  an  action 

by  A.  on  the  covenant  against  B.,  B.  is  not  estopped  from  pleading 
that  the  invention  was  not  new,  or  that  the  patentee  was  not  the  inventor; 
and  he  may  thus  show  that  fhe  patent  was  void,  and  consequently  no 
consideration  to  him :  Haynt  v.  Malt  by,  3.  T.  R.  438.  We  have  seen 
how  the  effect  of  an  admission  of  this  nature  may  be  determined,  ante,  43. 

By  Writings  not  under  Seal,  by  Verbal  Declarations,  by  De- 
meanour and  Conduct.]  These  kinds  of  admissions  have  been  classed 
under  one  head,  as  there  is  so  little  distinction  between  them.  The  rule 
as  to  whether  they  are  conclusive  or  not  against  the  party,  must  be  col- 
lected from  the  preceding  observations  as  to  the  "effect  of  admissions  in 
general" 

In  Otntral']  Admissions  in  writing  have,  in  general,  the  same  effect 
as  admissions  under  record,  or  by  specialty ;  except,  indeed,  that  the  tech- 
nical doctrine  of  estoppel  applies  only  to  the  latter,  2  Bl  Co.  295, 1  Saund. 
216,  n.  2,  Pttrit  v.  Hannay,  3  T.  R.  424,  Haynt  v.  Malt  by,  ib.  438 ;  and 
the  nature  of  the  admission  is  more  peculiarly  open  for  a  jury.  A  party 
is  precluded  from  disputing  a  record  or  specialty  in  all  cases,  except  there 
be  duress,  fraud,  or  illegality  in  it,  Pttrit  v.  Hannay,  3  T.  R.  418,  2  Wils. 
344,  350 ;  but  this  is  by  no  means  the  case  with  parol  or  written  contracts, 
&c.  A  written  document  has  more  force  in  evidence  than  if  the  contents 
•fit  were  merely  spoken.  It  implies  premeditation,  and  a  sort  of  tacit 
consent  by  the  party,  that  that  shall  be  the  most  authentic  evidence  of 
the  facts  it  contains.  It  is  partly  on  this  account  that  parol  evidence  is 
inadmissible  to  vary  what  is  written :  post, «  Parol  Evidence." 

Admissions  by  words  are  entitled  to  weight  according  to  the  circum- 
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stances  under  which  they  weTe  spoken.    They  have,  in  general,  more 
weight  than  admissions  by  demeanour  and  conduct. 

Admissions  by  demeanour  and  conduct,  also,  may  be  such  as  to  bind 
the  parties :  but  admissions  in  loose  and  careless  conversation,  or  the  result 
of  forgetfulness  or  inadvertence,  are  not  entitled  to  any  weight:  Rex  v. 
Whitley,  1  M.  &  S.  637;  Bur.  2057 ;  2  Wils.  399;  post,  46. 

The  admission,  to  render  it  evidence,  must  be  freely  and  voluntarily 
made.  If  made  in  an  ineffectual  treaty  for  the  compromise  of  an  action,  it 
will  be  rejected,  as  made  by  the  party  with  a  view  of  buying  peace :  B. 
N.  P.  236 ;  Oregon/  v.  Howard,  3  Esp.  Rep.  113.  But,  if  the  treaty  has 
been  reduced  to  a  final  agreement,  signed  and  executed,  it  will  be  evi- 
dence, though  purporting  to  be  a  compromise:  9  Price,  122,  8.  An 
admission  made  conditionally,  where  the  consideration  has  not  been  per- 
formed, is  inadmissible ;  but  an  admission  made  on  a  reference  which  has 
turned  out  ineffectual,  is  admissible :  Christie  v.  Cornell,  Peaked  Rep.  5 ; 
Gregory  v.  Howard,  3  Esp.  Rep.  113.  If  an  admission  be  made  at  the 
same  time  with  an  admission  against  it,  both  must  be  taken  together,  and 
the  former  has  no  weight :  ante,  38 ;  Com.  D.  Estop,  E.  2,  9.  The  admis- 
sion, to  render  it  conclusive,  must  be  unqualified :  Evans  v.  Verity,  R.  & 
M.  239.  Loose  and  careless  admissions  are  entitled  to  little  or  no  weight : 
Rex  v.  Lower  Whitley,  1  M.  &  S.  637;  Bur.  2057;  2  Wils.  399;  Green 
y.  Davits,  4  B.  &  C.  235 :  6  D.  &  R.  306,  s.  c.  An  admission,  uncertain 
in  its  nature,  and  not  directly  and  precisely  made,  or  made  as  a  mere 
supposition,  is  of  little  or  no  effect:  see  Com.  D.  festop.  E.  4,  5,  ante  41. 
Admissions  by  parol  against  a  record  or  specialty  are  not  admissible.  An 
admission  involving  a  matter  of  law  is  insufficient :  Summerset  v.  Adam- 
son,  1  Bing.  73;  Scott  v.  Clare,  3  Camp,  236.  Where  a  party  said  he 
had  taken  the  benefit  of  an  insolvent  act  subsequent  to  the  time  when  the 
cause  of  action  accrued,  it  was  held  not  sufficient  evidence  of  what  had 
been  done  under  the  insolvent  act,  when  it  could  have  been  estab- 
lished by  *unequivocal  evidence  from  the  rolls  of  the  Insolvent  [#45] 
Court :  1  Bing.  73 ;  and  see  5  B.  &  C.  506,  where  a  party's  misre- 
presentation as  to  the  legal  effect  of  a  deed  were  held  inadmissible. 

By  Agreement.']  An  admission  in  a  contract  in  writing  is  admissible 
in  evidence,  and,  in  general,  conclusive  evidence  against  the  party  making 
it,  9  Price,  269.  So,  where  the  party,  or  his  attorney,  makes  the  admis- 
sion deliberately  for  the  purposes  of  the  cause:  Young  v.  Wright,  1 
Camp.  140;  1  T.  R.  710;  2  Stark.  Ev.  31 ;  1  East,  568.  An  admission, 
signed  by  the  obligator's  attorney,  acknowledging  the  signature  of  his 
client,  and  of  the  attesting  witness,  is  presumptive  evidence  of  the  deliv- 
ery of  a  deed:  Milward  v.  Temple,  1  Camp.  375.  But  an  admission  of 
this  nature,  merely  as  to  the  execution  of  a  deed  set  out  in  the  pleadings, 
does  not  preclude  the  party  from  taking  advantage  of  any  variance:  po*tf 
"Debt,"  "Deed."  As  to  proof  of  the  attorney's  signature,  &c.  to  the 
admission,  post,  54. 

By  giving  a  Bill,  $•?.]  A  party,  on  the  sale  of  goods,  &c.  giving  a 
promissory  note,  or  entering  into  a  bond,  or  other  obligation,  for  the 
amount,  admits  thereby  the  contract,  and  the  adequacy  of  the  considera- 
tion, and  will  be  conclusively  bound,  unless  he  prove  fraud,  &c.  on  the 
part  of  pit :  Solomon  v.  Turner,  1  Stark.  51 ;  Knox  v.  Whalley,  1 
Es.  159;  Archer  v.  Bamford,  3  Stark.  175 ;  Chit  Bills,  72 ;  post,  a  Bill 

vol.  i.  8 
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of  Exchange."  If  a  person  buy  goods  of  another,  who  agrees  to  receive 
a  certain  bill  in  payment,  the  buyer's  name  not  being  on  jt,  and  that  bill 
be  afterwards  dishonoured,  the  person  who  took  it  cannot  recover  the 
price  of  his  goods  from  the  buyer ;  for  the  bill  is  considered  as  a  satisfac- 
tion :  15  East,  13 ;  per  Bayley.  An  acceptance  is  prima  facie  evidence 
of  assets  and  effects  in  hand  for  the  drawer:  Vere  v.  Lewis,  3  T.  R.  183; 
1  Wils.  185 ;  Semb.  1  T.  R.  487.  As  to  the  proof  of  bills,  post  *  Bills  qf 
Exchange." 

By  Receipts.']  A  receipt  in  general,  is  no  more  than  prima  facie  evi* 
dence  of  such  receipt;  and  the  facts  stated  in  it  are  open  to-explanatory  or 
contradictory  evidence :  post, "  Receipt."  ^ 

By  Notices,  Letters,  Advertisements,  $-&]  The  letters  of  a  party  are 
evidence  against  him,  without  producing  the  answer  to  them :  Ld.  Barry- 
more  v.  Taylor,  1  Esp.  Rep.  326.  However,  letters  and  all  other  written 
instruments  must  be  produced,  or  the  non-production  accounted  for,  be- 
fore any  evidence  as  to  admissions  of  the  contents  of  such  writings,  or 
instruments  can  be  given :  Bloxam  v.  Elsie,  R.  &  M.  187;  post, "  Second- 
ary Evidence"  [Where  the  defendant,  who  had  become  guarantee  for 
the  due  accounting  of  a  party  employed  by  the  plaintiff  as  agent,  upon 
*  having  sent  to  him,  by  the  plaintiff's  attorney,  a  letter  enclosing  a  copy  of 
the  account  for  which  he  was  liable,  and,  in  his  reply,  he  promised  to  obtain 
the  share  of  his  co-surety  and  remit  it  with  his  own  to  the  plaintiff,  and 
having  notice  to  produce  at  the  trial  with  the  account ;  held,  that  a  dupli- 
cate copy  might  be  proved,  and  the  admission  that  the  defendant  said  it 
was  correct,  without  calling  the  agent.  Ward  v.  Suffield,  5  Bingh.  N. 
S.  381.]  In  an  action  against  the  endorser  of  a  bill,  proof  that  the  deft, 
had  written  a  letter  stating  he  had  received  a  bill  corresponding  with  that 
upon  which  the  action  was  brought,  and  that  after  the  issue  joined,  he 
had  declared  that  he  came  to  town  to  hasten  the  trial  of  a  cause  brought 
against  him  on  an  endorsement  he  had  made  on  a  bill,  and  that  he  carried 
the  cause  down  by  proviso,  is  sufficient  evidence  of  his  handwriting : 
Chit  Bills,  388 ;  vide  infra.  A  notice  that  a  partnership  is  dissolved, 
signed  by  the  parties  for  the  purpose  of  being  inserted  in  the  Gazette  was 
hplden  to  be  sufficient  evidence  of  the  dissolution  for  all  purposes  against 
the  parties  signing  it,  although  the  partnership  was  cohstituted  by  deed, 
and  consequently  must  have  been  dissolved  by  deed :  Doe  d.  fVaithman 
v.  Miles,  1  Stark.  131 ;  4  Camp.  373,  *.  c.  A  notice  given  by  an  acceptor 
to  the  pit.,  in  an  action  against  him,  to  produce  papers  relating  to  a  bill 
described  in  the  indenture  as  "  accepted  by  deft.,"  is  prima  facie  evidence 
of  deft.'s  acceptance :  Holt  v.  Squire,  1  Ry.  &  M.  282.  An  auctioneer 
advertising  property  for  sale,  "  as  the  property  of  J.  S.,  a  bankrupt/' 

in  an  action  against  him,  will  be  precluded  from  disputing  the 
[46*]  ^bankruptcy :  Maltby  v.  Christie,  1  Esp.  Rep.  340.    Assignees 

of  a  bankrupt  advertising  a  lease  to  be  sold,  describing  themselves 
as  owners  or  possessors,  prima  facie  admit  that  their  having  taken  to  the 
lease:  semb.  Turner  v.  Richardson,  7  East,  340;  Page  v.  Oodden,  2 
Stark.  309 ;  post,  u  Bankruptcy,  Actions  against  Assignees."  As  to  the 
proof  of  letters,  notices,  advertisements,  &.c.,post, "  Written  Evidence." 

By  Account  Stated.]  We  have  already  seen  what  is  evidence  to  sup- 
port an  account  stated :  anie9  31, 2.  An  account  stated  is  not,  in  general, 
conclusive  evidence  against  the  party  admitting  the  balance  to  be  against 
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1  T.  R.  42 :  ante,  32.  He  would  be  allowed  to  show  a  gross  error 
or  mistake  in  the  account,  or  any  fraud  or  misrepresentation  by  the 
other  party,  if  he  could  adduce  clear  evidence  to  that  effect.  But  where 
an  account  is  settled,  and  the  party  gives  a  bill  for  the  amount,  but  which 
bill  is  not  paid,  he  cannot,  as  we  have  just  seen,  on  an  action  brought, 
impeach  the  charges  in  the  first  account  which  has  been  settled:  1  Esp. 
Rep.  159;  ante,  45.  And,  where  parties  having  cross  demands  settle 
and  balance  their  accounts,  though  part  of  the  pit's  demand  could  not 
have  been  recovered  in  an  action,  the  settlement  of  the  accounts  will  bind 
the  defendant,  so  that  he  cannot  set  up  that  defence  to  an  action  for  the 
balance:  6  Esp.  Rep.  24;  12  Mo.  517;  Ch.  C.  199. 

Accounting  with  the  other  party  in  a  particular  character,  admits  that 
character:  10  East,  104;  post,  49.  Stating  an  account  will,  in  general, 
amount  to  an  admission  of  the  title  of  the  party  to  receive  the  money:  as 
where  the  deft,  agreed  verbally  with  pit.  to  take  a  house  and  purchase  the 
fixtures  at  a  valuation,  and  an  inventory  of  the  fixtures  and  furniture  was 
accordingly  made,  described  generally  as  "an  inventory  of  the  fixtures,"  &c. 
with  the  gross  amount  placed  at  the  foot  thereof,  it  was  held,  that  the  deft., 
having  taken  possession  of  the  furniture  and  fixtures,  and  paid  part  of  the 
amount  of  the  valuation,  was  liable  on  an  account  stated  for  the  remainder, 
and  could  not  object  to  the  pit's  defective  title  to  the  house:  Salmon  v.  f 
Watson,  4  Moore,  73.    [See  Sinclair  v.  Baggaky,  4  Mees.  &  W.  312.] 

By  Demeanour  and  Conduct.]  Admissions  arising  from  demeanour 
and  conduct  are  conclusive  evidence  against  the  party,  where  he  has 
derived  a  benefit  therefrom  or  prejudiced  another.  As,  where  a  bankrupt 
had  petitioned  for  his  discharge  under  49  G.  3,  c.  121,  s.  14,  it  was  held 
that  he  could  not,  in  an  action  against  his  assignees,  dispute  the  validity  of 
the  commission, "  for,  having  availed  himself  of  the  commission  for  one 
purpose,  he  could  not  afterwards  be  allowed  to  assert  to  the  same  judges 
before  whom  he  took  the  benefit  of  it,  that  it  was  invalid:"  Watson  v. 
Waee,  5  B.  &  C.  153 — 5.  So,  where  the  bankrupt  had  gone  to  various 
persons  to  solicit  them  to  vote  in  the  choice  of  assignees  under  his  com- 
mission, Like  v.  Howe,  6  Esp.  Rep.  20,  or  where  he  had  taken  a  part  in 
the  sale  of  his  own  effects  under  the  commission,  Clarke  v.  Clarke  4* 
others,  ib.  61,  it  was  held  he  could  not  afterwards  dispute  the  validity  of 
the  commission.  But  a  bankrupt's  merely  presenting  a  petition  to  enlarge 
the  time  of  his  surrender,  in  which  he  stated  he  had  been  duly  declared  a 
bankrupt,  does  not  so  preclude  him :  Mercer  v.  Wise,  3  Esp.  Rep.  216.  A 
bankrupt  will  ,be  restrained  in  equity,  by  injunction,  from  proceeding  at 
law  after  having  repeatedly  questioned  the  commission,  or  after  acquies- 
cence and  delay:  Arch.  B.  L.  278;  Ex  parte  Cutlen,  1  G.  &  J.  317.  If 
a  patentee  assign  his  patent,  and  afterwards  infringe  the  right  of  the  as- 
signee, he  is  estopped  from  pleading,  to  an  action  by  the  assignee,  that  the 
invention  was  not  new:  Hayne  v.  Malt  by,  3  T.  R.  439,  441.  In  actions 
of  use  and  occupation,  when  the  tenant  has  occupied  by  plt.'s  permission, 
he  cannot  dispute  his  title,  Pea.  Ev.  244,  Doe  d.  Nepean  v.  Bud- 
den,  5  B.  &  A.  626;  but  he  may  show  he  was  compelled  to  *pay  [  *47j 
the  rent  to  another  party:  Taylor  v.  Zamira,2  Marsh.  220, post, 
u  Landlord  and  Tenant."  So,  a  landlord,  by  allowing  a  tenant  to  expend 
money  in  improvements,  admits  a  consent  to  alterations;  Doe  d.  Shep- 
pard  v.  JiUen,  3  Taunt  78.  If  a  wife  brings  dower  and  recovers,  she  is 
estopped  afterwards  from  claiming  land  settled  upon  her  for  her  jointure; 
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and  this,  though  she  entered  clandestinely  into  the  land  settled  for  her 
jointure  before  the  writ  of  dower  brought:  1  Roi.  862,  £  20,  25;  4  Co.  5; 
Com.  D.  Estoppel,  A.  3.  So,  a  man  may  be  estopped  by  acceptance  of 
rent,  Co.  Lit.  352,  a.;  or  by  entry  or  livery,  &c,:  ib.  By  offering  money 
to  bribe  a  voter, a  person  admits  that  the  party  solicited  his  vote:  3  Burr. 
1590.  A  man  who  cohabits  with  a  woman  and  treats  her  as  his  wife, 
thereby  admits  her  to  be  such:  Watson  v.  Threlkeld,  2  Esp.  Rep.  637 ; 
Robinson  v.  Nahon,  1  Camp.  245;  Munro  v.  De  Chemant,  4  ib.  215. 
So,  a  defendant  is  estopped,  by  the  recognisance  of  bail  entered  into  fpr 
him  by  the  name  by  which  he  is  sued,  from  pleading  a  misnomer,  although 
he  is  no  party  to  the  recognisance,  for,  by  these  acts,  he  takes  a  benefit, 
and  is  conclusively  bound  by  them :  2  N.  R.  453.  So,  a  party,  admitting 
or  representing  his  name  to  be  Thomas,  cannot  afterwards  say  it  is  Wil* 
Ham;  Price  v.  Harwood,  3  Camp.  108;  Bass  v.  C  live,  4  M.  &S.  13;  ante, 
"Misnomer,"  19. 

By  Acquiescence  and  Silence  of  a  Party.]  Where  the  existence  of  a 
debt,  or  of  a  particular  right,  has  been  asserted  in  the  presence  of  a  party, 
and  he  has  not  contradicted  it,  such  acquiescence  and  silence  will  amount, 
prima  facie,  to  an  admission  of  the  debt  or  right.  So  an  acquiescence  and 
9  endurance,  when  acts  are  done  by  another  which,  if  wrongfully  done,  are 
encroachments,  and  call  for  resistance  and  opposition,  are  evidence  as  a 
tacit  admission  that  such  acts  could  not  be  legally  resisted:  Jarret  v. 
Leonard,  2  M.  &  S.  265;  Morris  v.  Burdett,  1  Camp.  218;  Steel  v. 
Pricket t92  Stark. 471 ;  2  Stark.  Ev.  37.  Where  a  notice  to  quit  is  served 
personally  on  a  tenant,  and  he  makes  no  objection  to  the  time  specified  in 
the  notice,  it  is  prima  facie  evidence  of  the  correctness  of  such  notice,  if 
the  party  reads  or  understands  the  tenor  of  it  at  the  time  of  the  service: 
Doe  d.  Baker  v.  Wombwell,  2  Camp.  559;  Doe  d.  Clarges  v.  Forster9 
13  East,  405;  Doed.  Leicester?.  Biggs,  2  Taunt  109.  If  the  occupier  of  a 
house  submits  to  a  distress  for  rent,  described  in  the  notice  of  distress  to  be 
due  from  him  as  tenant  of  the  distrainor,  it  is  an  admission  of  the  tenancy. 
Panton  v.  Jones,  3  Camp.  372;  1  H.  B.  311.  If  a  party,  holding  goods 
as  a  lien,  claim  them  on  another  ground  when  they  are  demanded,  and 
do  not  make  mention  of  the  lien,  he  is  precluded  afterwards  setting  it  up : 
Boardman  v.  Sill,  1  Camp.  410,  n.;  Martini  v.  Coles,  1  M.  &  S.  147; 
post,  "  Lien."  A  person,  by  allowing  his  name  to  appear  as  a  partner, 
is  precluded  in  general,  from  showing  he  is  not :  7  Price,  193 ;  2  Chit  R. 
120;  post," Lien" 

A  deft  who  has  never  applied  for  a  title,  is  not  allowed  to  set  up  the 
want  of  it  against  the  pit.,  who  has  obtained  one  after  the  commencement 
of  an  action  for  not  completing  the  purchase:  Thompson  v.  Miles,  1  Esp. 
Rep.  184. 

The  omission  of  a  debt  by  an  insolvent  in  his  schedule,  is  evidence 
against  him,  although  it  does  not  estop  him  from  suing,  Hart  v.  New- 
man, 3  Camp.  13;  and,  if  he  does  not  include  the  whole  amount  of  a 
debt  in  his  schedule,  he  may  be  sued  for  the  amount  not  inserted:  Taylor 
v.  Buchanan,  4  B.  &  C.  419. 

The  not  having  an  attorney's  bill  taxed,  is  an  admission  that  the  charges 
therein  are  reasonable :  Peake's  Ev.  262, 264 ;  .Anderson  v.  May,  2  B.  & 
P.  237 ;  1  Doug.  198 ;  Lee  v.  Jones,  2  Camp.  496. 

In  a  late  important  case  on  this  subject,  where  the  paymaster  of  a  mili- 
tary corps  had  given  credit  in  amount  to  an  officer  in  that  corps,  from 


ADMSfflONS.  47 

die  1st  9 January,  1817,  to  the  6th  November,  18*0,  for  certain  [*48] 
increased  pay,  erroneously  supposed  to  be  granted  by  a  gene- 
ral order  of  the  27th  August,  1806,  to  an  officer  of  his  situation,  and 
a  statement  of  that  account  was  delivered  to  the  officer  in  1821:  in  De- 
cember, 1816,  the  paymasters  were  informed,  by  the  Board  of  Ordinance, 
that  the  increased  pay  granted  by  the  order  of  1806,  would  not  be  allowed 
to  persons  in  the  situation  of  the  officer  in  question :  the  paymasters  did 
not  communicate  this  information  to  the  officer  until  1821;  and,  subse- 
quently to  that  time,  they  continued  to  receive  his  pay:  it  was  held,  in  an 
action  brought  by  his  personal  representatives  to  recover  such  pay,  it  was 
not  competent  to  the  paymaster  to  retain  any  such  sums  of  money  on 
account  of  the  sums  which  they  had  credited  him  for  by  way  of  increased 
pay,  and  which  they  had  allowed  him  to  consider  as  his  own  for  so  long 
a  period  of  time:  Sky  ring  v.  Greenwood,  4  B.  &  C.  281 ;  Shaw  fy  others 
v.  Picton,  ib.  715 ;  and  vide  E.  1.  Company  v.  Tritton,  3  B.  &  C.  280; 
Hume  v.  Bolland,  1  R.  &  M.  371 ;  E.  I.  Company  v.  Prince,  ib.  407 ; 
Show  v.  Dartnall,  6  B.  &  C.  56. 

Parol  admissions  may  be  given  as  to  the  contents  of  letters  and  other 
writings,  but  their  non-production  must  be  accounted  for :  Bloxam  v.  El- 
sie, R.  &  B.  187.  And,  though  an  admission  have  reference  to  an  account 
signed,  it  caifliot  be  given  in  evidence ;  but  a  verbal  admission  by  the  deft., 
of  his  having  had  certain  articles  and  sums  of  money  exceeding  40?.,  which 
are  inserted  in  a  book  signed  by  him,  may  be  referred  to  by  witness  to  re- 
fresh his  memory  as  to  deft.'s  admissions.  As,  where  the  pit.  entered  an 
account  in  writing  of  goods  and  cash  furnished  to  the  deft,  from  time  to 
time,  each  page  of  which  was  authenticated  by  the  deft.'s  acknowledg- 
ment in  writing,  of  the  receipt  of  the  contents,  it  was  held  that,  although 
jsuch  an  acknowledgment  in  writing  could  not  be  given  in  evidence  per  se, 
in  respect  of  the  sums  exceeding  405.  in  each  page,  for  want  of  receipt 
stamps,  yet  that  pit.  might  prove  that,  upon  calling  over  each  article  to 
deft  he  verbally  admitted  that  he  had  received  the  same:  Jacob  v.  Lind- 
say y  1  East,  460. 

•Admissions  of  Debts.]  A  debt  may  frequently  be  admitted  by  the  acts 
of  a  party,  so  as  to  render  no  further  proof  of  it  necessary:  see  instances, 
ante,  39,  to  supra.  Where  deft,  said  that  he  could  not  pay  a  debt  for 
which  he  had  been  arrested,  but  would  give  a  bill  for  it,  such  admission 
will  entitle  pit.  to  a  verdict  for  £10,  as  the  deft,  could  not  have  been  ar- 
rested for  a  less  sum :  Brathwaite  v.  Churchill,  2  C.  &  P.  341 ;  Fletcher 
v.  Frog  gat  t  y  Chit  B.,  230 ;  2  C.  &  P.  569,  s.  c.  And,  where  deft,  ad- 
mitted that  he  owed  a  debt,  and  that  he  would  pay  it,  on  such  an  admis- 
sion/the pit  on  proving  the  amount  due,  will  have  a  verdict  with  nomi- 
nal damages:  Dixon  v.  Deveridge,  2  C.  &  P.  109 ;  sedvide  4  Moore,  542. 
A  qualified  acknowledgment  of  a  sum  due  to  pit,  who  does  not  prove 
any  consideration  on  which  the  deft  became  indebted  to  him,  will  not  en- 
title him  to  recover  upon  an  account  stated :  Evans  v.  Verity,  R.  &  M. 
239.  And  see  further  as  to  evidence  of  an  account  stated,  ante,  22,  31. 
Where  the  pit,  in  assumpsit,  gave  in  evidence  an  admission  of  the  deft, 
that  he  owed  £147  on  a  bill  of  exchange  which  had  been  returned  dis- 
honoured, it  was  held  that  such  acknowledgment  was  admissible,  though 
no  notice  to  produce  the  bill  had  been  given :  Fryer  v.  Brown,  R.  &  M. 
£  145.     See  "  Statute  of  Limitations.9' 


Admissions  of  Liability.]  A  KitbHity  may  also  be  go  admitted  by  a 
party  as  to  render  no  further  proof  of  it  necessary.  Thus  an  acknow- 
ledgment by  a  deft.,  that  his  trade  is  a  nuisance,  is  admissible,  though 
not  conclusive  against  him.  Rex  v.  Neville,  Pea.  Rep.  91.  In  an  action 
for  criminal  conversation,  an  admission  by  the  deft.,  that  he  had  committed 

adultery  with  the  wife  of  the  pit,  is  not  sufficient  without  proof 
[*49]  of  a  marriage,  in  *fact ;  unless,  indeed,  the  deft,  had  seriously  and 

solemnly  recognized  that  he  knew  the  woman  was  pit's  wife : 
Burr.  2057,  2  Wils.  399. 

•Admissions  of  a  particular  character.']  Persons,  by  acting  in  a  par- 
ticular character,  in  general  admit  that  character.  Thus,  peace  officers, 
justices,  &c,  admit  themselves  liable  in  those  characters,  and  proof  of  their 
so  acting  is  sufficient  evidence  without  regular  proof  of  their  appoint- 
ment :  Berryman  v.  Wise,  4  T.  R.  366. 

Where  a  clergyman  is  sued  for  non-residence,  his  acts  as  parson,  and 
receipt  of  the  emoluments  of  the  church,  admit  the  character  in  which  he 
is  sued:  1  N.  R.  210.  Sevan  v.  Williams,  3  T.  R.  635,  n.  And,  in  an 
action  of  slander  of  an  attorney,  words  spoken  by  the  deft,  concerning  him 
in  that  character,  are  evidence  of  his  being  an  attorney,  without  further 
proof:  Berryman  v.  Wise,  4  T.  R.  366 ;  Pearce  v.  Whale,  £  B.  &  C.  39. 
So,  in  the  case  of  a  physician,  1  N.  R.  196 ;  8  T.  R.  303,  5,  n.;  and  see 
Yrisarri  v.  Clement,  3  Bing.  432.  And,  where  deft,  has  treated  with 
the  pit  in  the  capacity  in  which  he  sues,  it  is  an  admission  of  his  charac- 
ter :  as,  proof  that  deft,  accounted  with  pit.  as  farmer  of  the  post-horse 
duties,  is  evidence  of  pit's  appointment  as  such :  Radford  v.  Mcintosh, 
3  T.  R.  632.  And  proof  that  deft,  has  paid  tithes  to  the  pit.  is  evidence 
of  his  title  to  receive  them;  3  T.  R.  635,4  T.  R.  367.  So  having  paid 
tolls  to  a  party,  is  evidence  of  his  character  of  collector :  Peacock  v.  Har- 
ris, 10  East,  104 ;  ante,  46 ;  Lister  v.  Priestley,  Wightw.  67.  And,  where 
a  party  describes  himself  as  holding  a  certain  situation,  no  farther  proof  is 
necessary :  as,  where  an  officer  signed  false  returns,  the  proof  of  his  hav- 
ing signed  them  was  evidence  of  his  appointment:  Rex  v.  Gardner, 
2  Camp.  513,  supra.  And,  where  a  person  styled,  himself  an  "  M.  D."  he 
could  not  recover  the  amount  of  his  fees :  Lipscombe  v.  Holmes,  2  Camp. 
441 ;  Chorley  v.  Bolcot,  4  T.  R,  317.  So,  in  an  action  brought  against 
deft  as  publisher  of  a  newspaper,  proof  that  he  had  given  a  bond  to  the 
Stamp  Office,  and  from  time  to  time  attended  at  the  Stamp  Office  respect- 
ing certain  duties,  was  held  evidence  of  his  being  publisher:  R.  v.  Top- 
ham,  4  T.  R.  126. 

Admissions  of  Handwriting.']  The  handwriting  of  a  party  may  be 
proved  as  against  him  by  his  admission;  and,  if  such  admission  was  made 
bo  as  to  obtain  a  benefit  to  the  party  making  it,  he  will  be  conclusively 
precluded  afterwards  from  disputing  the  fact,  or  showing  the  handwriting 
was  a  forgery:  Leech  v.  Buchanan,  4  Esp.  Rep.  226, 2  Str.  1051, 12  Mod. 
809,  Chit  Bills,  185.  Evidence  of  such  admission  may  be  collected  from 
a  notice  or  letter  impliedly  admitting  it;  ante,  45.  Promise  to  pay  the 
amount  of  a  bill,  &c.  or  a  part  payment  after  it  is  due,  admits  the  hand- 
writing to  such  bill,  &c. :  Helmsley  v.  Loader,  2  Campb.  450;  Jones  v. 
Morgan,  ib.  474 ;  Bosanquet  v.  Anderson;  6  Esp.  Rep.  43.  Proof  of  a 
party's  paving  several  other  bills  of  the  same  character  as  the  one  in  liti- 
gation will  be  sufficient  evidence  of  such  party's  signature  and  liability  c 
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'  r.  GHngtlly  9  Esp.  fetp.  60.  An  admission  of  a  hand  writing  made 
by  the  party  pending  a  treaty  for  compromising  a  suit  is  evidence  against 
him,  Waldrxdgc  v.  Kennison,  1  Esp.  Rep.  143.  And  see  further,  as  to 
handwriting,  post, "  Handwriting." 

Admission,  of  no  Interest  in  suit.]  If  a  pit.  admit  he  has  no  interest 
in  the  action,  he  will  be  nonsuited :  Bauerman  v.  Radenius,  7  T.  R.  664. 
And,  in  an  action  on  a  bill  of  exchange,  evidence  of  an  admission  by  the 
pit  that  he  has  no  interest  in  the  bill,  will  be  ground  of  nonsuit,  ib.  Aa 
admission  by  the  lessor  of  the  pit.  in  ejectment,  that  he  had  assigned  his 
interest  in  the  premises,  is  evidence  against  him :  Doe  v.  Watson,  2  Stark. 
290. 

•III.  Effect  of  with  Reference  to,  by  whom  made.       [*50] 

Who  bound  by.]  It  is  a  general  rule,  that  the  estoppel  and  admission 
of  a  party  bind  all  parties  and  privies  to  it;  whether  in  blood,  as  the  heir, 
Co.  Lit  352,  a.,  Com.  D.  Estop.  B.;  Pol.  61,66;  Jones,  460;  in  estate, 
as  the  vendee,  1  Salk.  276 ;  in  law,  as  the  lord  by  escheat,  Co.  Lit.  352, 
a. ;  or  claiming  under  the  same  judgment,  1  Salk.  276 ;  or  by  act  of  law, 
or  in  post,  Co.  Lit.  352,  a. ;  tenant  in  dower,  or  by  the  courtesy,  ibv  Pol- 
lex.  61.  Oift  who  claims  under  a  bond  or  deed-poll  is  as  much  estopped 
as  the  obligee :  2  Rep.  4.  Matter  of  estoppel,  strictly  so  called,  is  recip- 
rocal, and  binds  both  parties  to  it :  Co.  Lit.  352,  a. ;  Cr.  E.  700 ;  Gould 
v.  Barnes,  3  Taunt.  504;  Lutw.  894;  Dy.  279,  b.  Courts  and  juries  are 
not  bound  by  estoppel :  ante,  38. 

Who  may  take  advantage  qf.]  Every  one  who  claims  under,  or  is 
affected  by,  an  estoppel  or  admission,  may  take  advantage  of  it:  but  a 
mere  stranger  canhot  r  1  Rol.  868,  /.  47 ;  Co.  Lit.  352,  a.  Thus,  the  pur- 
chaser of  a  reversion  of  lands  demised  may  take  advantage  of  matter  of 
estoppel,  for  the  estoppel  runs  with  the  land:  Str.  817;  2  Ld.  Rayra. 
1550.  A  woman  who  claims  dower  may  take  advantage  of  an  estoppel! 
by  deed  between  her  husband  and  his  tenant:  1  Rol.  868,  /.  47.  If  A* 
demises  by  indenture  to  B.  for  life,  and  afterwards  by  fine  grants  the  re- 
version, the  conusee  shall  estop  B,  in  a  quia  juris  clamat,  to  say  that  A, 
had  nothing ;  ib.,  I.  10.  An  officer,  in  the  execution  of  process,  may  take 
advantage  of  an  estoppel  upon  record  in  the  same  action,  as  if  a  feme 
covert  be  sued  as  a  feme  sole,  or  there  be  a  misnomer,  &c. :  1  Rol.  R. 
869,  /.  50, 45, 1  Salk.  310.  The  king  shall  take  advantage  of  an  estop- 
pel, though  he  be  not,  in  fact,  a  party  to  the  record ;  for  he  is  always  pre- 
sent in  court :  2  Inst  39.  So  every  person  may  take  advantage  of  a  dis- 
ability which  appears  by  record,  as  outlawry,  attainder,  &c,  though  he 
be  a  stranger  to  the  record.  Co.  Lit  352,  b.,  128,  b.;  so  of  bastardy,  &c. 
ib.  But  a  stranger  cannot  take  advantage  of  the  misnomer  of  any  one 
upon  record ;  for  he  is  not  bound  by  it :  ib.  What  a  man  writes  or  says 
for  himself  cannot  be  evidence  for  himself  or  his  representative :  2  Ves. 
43 ;  Rex.  v.  Debenham,  2  B.  &  A.  187.  A  survey  of  a  manor  made  by 
the  owner  is  not  evidence  against  a  stranger  in  favour  of  a  succeeding 
owner,  1  Str.  95 ;  when  otherwise,  1  Ld.  Raym.  734,  post,  58.  Admis-* 
tiens  made  by  a  deeeased  person,  under  whom  deft,  claims,  acknowledg- 
ing the  receipt  of  rent  for  the  premises  in  question,  are  not  admissible  in 
evidence  for  the  deft. :  Outram  r.  Morewood,  5  T.  R.  123.    And  see 


ft}  ADMISSIONS. 

farther,  as  to  the  effect  of  admissions,  <&c.,  made  by  third  persens,  i 
by  deceased  servants,  Sua.,  post,  57. 

By  Partt  /o  the  Suit,  though  not  beneficially  interested.]  The 
admissions  made  by  the  parties  to  the  suit,  as  to  facts  within  their  knowl- 
edge and  against  themselves,  are  generally  evidence,  though  he  be  not 
the  party  beneficially  interested,  and  are  always  so  if  he  be  interested: 
as  where  a  party  sues  as  a  trustee,  &c,  for  the  benefit  of  another :  Bauer- 
man  v.  Radenius,  7  T.  R.  663;  ib.,  670,  n. ;  Bex  v.  Hardwicke,  11 
East,  578.  So,  where  plt.'s  admission  of  their  having  no  interest  in  the 
suit,  was  given  in  evidence  by  deft,  to  defeat  the  action,  Lawrence*  «/., 
said, "  I  have  looked  into  the  books  to  see  if  I  could  find  any  case,  in 
which  it  has  been  held  that  the  admission  of  a  pit.  on  the  record  is  not 
evidence,  but  have  found  none :"  7  T.  R.  669.  When  an  obligee,  who 
has  assigned  a  bond,  sues  on  it,  his  admissions  are  evidence :  7  T.  R.  670, 
ft.,  668.  But  the  admissions  by  a  guardian,  although  the  pit.  on  record, 
are  not  evidence  against  the  infant,  3  Mod.  258,  Cowling  v.  Ely,  2  Stark* 

366 ;  nor  can  the  answer  of  a  guardian  in  chancery  be  read  against 
£*51]Nthe  infant:  ib.    And  the  declarations  of  a  *prochein  amy,  made 

before  action  brought,  are  not  admissible  for  the  deft.:  Webb  v. 
Smith,  R.  &  M.  106.  # 

By  Parties  really  interested,  though  not  Party  to  the  Suit] 
The  admissions  of  a  party  really  interested  in  the  caOfce  of  action,  though 
he  be  no  party  to  the  suit,  are  always  evidence ;  for  the  parties  interested 
are,  in  this  respect,  looked  upon  as  parties  to  the  suit ;  and  what  will  be 
a  defence  against  them  would,  in  many  instances,  be  a  defence  against 
the  pit. 

[In  assumpsit  for  goods  sold,  a  person  who  on  the  voir  dire  admits  his 
joint  liability  with  the  defendant,  is  a  competent  witness  fo*  the  plaintiff. 
Blacketl  v.  Weir,  8  D.  &  R.  142.  5  B.  &  C.  385.  Cox  v.  Whalley,  10 
East,  399.] 

By  third  Party."]  In  an  action  upon  a  bond,  conditioned  for  the  pay- 
ment of  money  to  a  third  person,  an  admission  of  such  third  person,  that 
the  deft,  owed  nothing,  is  conclusive  evidence  for  the  deft. :  Hanson  v. 
Parker,  1  Wils.  257.  So,  in  actions,  by  the  sheriff,  when  indemnified 
by  the  party  really  interested,  the  admissions  of  such  party  will  be  evi- 
dence to  defeat  the  action :  Dowdin  v.  Fowle,  4  Camp.  38;  Young  and 
another  v.  Smith  and  another,  6  Esp.  Rep.  121;  Duke  v.  Mdridge, 
cited,  7  T.  R.  666.  But  a  declaration  by  the  party,  under  whom  a  deft, 
in  replevin  makes  cognizance,  is  not  evidence  for  pit. :  Hart  v.  Horn,  2 
Gamp.  92.  In  actions  on  policies,  the  admissions  of  the  parties  really  in- 
terested are  evidence :  Belt  v.  Ansley,  16  East,  143.  So,  in  an  action  by 
a  master  of  a  ship  for  freight,  the  admissions  of  the  owner,  for  whose 
benefit  the  action  is  brought,  are  evidence  for  the  deft. :  Smith  v.  Lyon, 
3  Camp.  465 ;  Hart  v.  Horn,  2  Camp.  92 :  1  Wils.  257.  In  trover  for  a 
deed,  the  declaration  of  the  party  at  whose  request  the  deft,  admitted  he 
detained  the  deed,  was  held  evidence  for  the  pit. :  Harrison  v.  Vallance, 
1  Bing.  45.  And,  where  A.  deposited  with  B.,  a  sum  of  money,  to  dis- 
tribute among  A.'s  creditors,  in  an  action  by  C.  (a  creditors)  against  B. 
for  the  amount  of  his  portion,  the  admission  of  A.  was  received  as  evi- 
dence that  C.  was  a  creditor  to  a  certain  amount:  Robson  v.  Jindrade,  I 
Stark.  372.    In  trover  for  a  deed  which  the  deft,  had,  by  letter,  admitted 
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he  detained  at  the  request  of  W.  R.,  and  in  the  detainer  of  which  W.  R. 
was  substantially  interested,  it  was  held  that  declarations  of  W.  R.,  in 
favour  of  the  pit's  claim,  were  properly  received  in  evidence :  Harrison 
v.  Valiancy  1  Bing.  45.  In  settlement  cases,  all  declarations  by  rated 
parishioners  are  evidence  against  the  parish;  for  they  are  parties  to  the 
cause:  Bex.  v.  Whitley,  1  M.  &  S.  636;  Sex  v.  Hardwicke,  11  East, 
578. 

By  Partners.]  The  admission  of  one  partner,  after  proof  of  the  part- 
nership (post  "  Partners/9)  is  evidence  against  another,  in  all  cases  of 
their  joint  contracts,  as  their  interest  is  joint:  Nicholls  v.  Dowding  and 
others,  1  Stark.  81;  ib.  161;  1  Taunt.  104;  Pea.  203.  Where  several 
partners  sued  for  breach  of  contract,  a  declaration  by  one,  that  the  subject 
matter  of  the  contract  was  his  property  alone,  was  admitted  against  all 
the  partners,  to  defeat  the  action :  Lucas  v.  De  la  Cour,  1  M.  &  S.  249; 
1  Holt,  141.  But  an  admission  by  a  partner  as  to  a  subject  not  of  co- 
partnership, but  of  conjoint  ownership  in  a  vessel,  is  not  binding  on  his 
copartners :  Jaggers  v.  Bennings,  1  Stark.  64 ;  Hooper  v.  Lusby,  4 
Camp.  66.  In  covenant  against  two,  the  voluntary  affidavit  of  one,  upon 
a  subject  in  which  they  are  jointly  interested,  will  be  evidence  against 
the  other:  Gilb.  Ev.  56;  Peake,  269.  An  admission  of  one  partner  in 
an  answer  to  a  bill  in  equity  is  not  admissible  in  evidence  against  the 
rest:  Booth  v.  Quin,  7  Price,  198.  An  admission  by  one  of  several  joint 
contractors  must  be  clear  and  explicit  to  bind  or  affect  the  others ;  and  it 
has,  therefore,  been  held,  that,  in  order  to  take  a  case  out  of  the  Statute 
of  limitations,  in  an  action,  on  a  promissory  note,  it  is  not  sufficient  to 
show  a  general  payment  by  a  joint  maker  of  the  note  to  the  payee  within 
six  years,  so  as  to  throw  it  upon  the  deft,  to  show  that  the  payment  was 
not  made  on  account  of  the  note:  Holme  v.  Chreen,  1  Stark.  488.  A  pay- 
ment within  six  years  of  a  dividend  on  a  joint  and  several  note, 
under  a  commission  against  one  of  *the  makers,  has  been  held  to  [*62] 
preclude  the  other  from  availing  himself  of  the  statute:  2  H.  B. 
340.  But  this  was  doubted  in  Brandram  v.  Warton,  1  B.  &  A.  468, 
ftc,  on  the  ground  that  the  acknowledgment,  besides  being  a  constructive 
one,  was  made  by  parties  (the  assignees,)  who  could  not  be  called  upon 
for  contribution:  and  where  one  of  the  two  joint  drawers  of  a  bill  of  ex- 
change became  a  bankrupt,  and,  under  his  commission,  the  endorsee 
proved  a  debt  (beyond  the  amount  of  the  bill)  for  goods  sold,  4*c,  and 
exhibited  the  bill  incidentally  (as  a  security  he  then  held  for  bis  debt,) 
and  afterwards  received  a  dividend,  it  was  held,  in  an  action  by  tbe  en- 
dorsee against  the  insolvent  drawer,  that  the  payment  of  the  dividend 
within  six  years  did  not  revive  the  demand  against  him :  ib.  Admissions 
by  partners  as  to  any  transactions  which  occurred  during  its  continuance, 
will  be  evidence,  though  made  after  the  dissolution  of  the  partnership, 
Wood  v.  Braddick,  1  Taunt  104;  but  admissions  as  to  facts  which  oc- 
curred after  its  dissolution,  ib.9  or  previous  to  the  partnership,  unless  a 
joint  responsibility  be  proved  as  a  foundation  for  the  evidence,  are  not 
evidence :  Catt  v.  Howard,  3  Stark.  3.  It  is  immaterial  whether  the 
partner  be  a  party  to  the  suit :  1  Taunt.  104. 

Admissions  by  Trustees,  Assignees,  Executors,  fyc]  The  admission 
by  a  trustee  does  not  bind  his  co-trustee,  when  they  are  not  personally 
liable,  Davies  v.  Ridge,  3  Esp.  Rep.  101 ;  and  it  should  seem,  the  same 
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rule  will  apply  to  assignees  of  a  bankrupt,  insolvent,  &c :  sed  quart, 
Eden,  20*. 

Admissions  •by  a  Party  jointly  and  severally  interested.']  Where 
there  is  a  joint  interest  io  several,  the  admission  of  one  will  be  received 
against  the  others.  Thus,  the  admission  of  one  of  several  makers  of  a 
joint  and  several  promissory  note,  that  it  has  not  been  paid,  is  evidence 
against  all,  Whit  comb  v.  Whiting,  Doug.  652 ;  and  this  though  one  of 
them  was  a  mere  surety,  and  a  separate  action  brought:  Parham  v.  Ray- 
nal,  2  Bing.  306 ;  Pittam  v.  Foster,  1  B.  &  C.  249.  But,  after  the  death 
of  one  of  several  joint,  or  joint  and  several  contractors,  his  executors 
cannot  be  prejudiced,  or  rendered  liable,  after  the  lapse  of  six  years,  by 
an  admission  or  part  payment  of  the  demand  by  the  surviving  debtors: 
Atkins  v.  Tredgold,  2  B.  &  C.  23 ;  3  D.  &  R..200,  *.  c.  supra,  51,  2. 

Admissions  by  Cotrespassers.]  Where  parties  are  established  to  be 
cetrespassers  or  wrong  doers,  or  to  have  entered  into  the  same  criminal 
design,  with  a  view  to  its  accomplishment,  the  admissions  of  the  one,  as  to 
the  motives  and  circumstances  of  the  trespass,  will  be  evidence  against  all 
who  are  proved  to  have  combined  together  for  the  common  object,  p.  L. 
Ellenb.  Rex.  v.  Inhabitants  of  Hardwicke,  11  East,  585,  and  this,  though 
such  admissions  be  made  by  one  in  the  absence  of  the  others.  Thus,  if 
three  defts.  have  jointly  imprisoned  the  pit.  the  declarations  of  one  of  the 
defts.,  made  some  weeks  after,  in  the  absence  of  the  others,  tending  to  show 
that  the  imprisonment  arose  from  malice,  are  admissible  evidence  in  an 
action  for  false  imprisonment  brought  against  all  three:  Wright  v.  Court, 
2  C.  &  P.  233.  A  co-defendant,  against  whom  the  pit.  has  given  no  evidence, 
may  be  called  as  a  witness,  but  he  has  no  right  to  an  acquittal  to  be  made 
a  witness,  until  the  other  evidence  for  the  defts.  is  finished :  Wright  v. 
Paulin,  R.  &  M.  128. 

Admissions  by  Party  represented,  as  Bankrupts,  fyc]  An  admission 
by  the  party  represented  is  usually  admissible  in  evidence  against  his  repre- 
sentative: Bateman  v.  Bailey,  5  T.  R.  513;  Smith  v.  Simmes,  1  Esp. 
Rep.  330, 389.  An  admission  made  by  a  bankrupt  before  the  act  of  bank- 
ruptcy is  evidence  to  charge  his  estate  with  a  debt,  5  T.  R.  513;  but  an 

admission  made  afterwards  is  inadmissible  for  that  purpose.  That 
[*53]  *admissions  made  by  an  insolvent  subsequent  to  his  insolvency  are 

not  admissible  against  the  trustees  of  his  estate:  1  Esp.  Rep.  330. 
As  to  the  admissions  of  bankrupts  to  prove  petitioning  creditor's  debt, 
post, "  Bankrupt." 

Admissions  by  Agents.]  The  admission  of  an  agent  as  to  acts  within 
the  scope  of  his  authority,  and  when  so  acting,  are  as  conclusive  evidence 
against  the  principal,  as  if  he  had  himself  made  the  admission :  4  Taunt. 
519;  Betham  v.  Benson,  Gow.  45;  Fairlie  v.  Hastings,  10  Ves.  127. 
Therefore,  the  admission  of  a  servant  employed  to  sell  a  horse  is  evidence 
to  charge  the  master  with  a  warranty,  if  made  at  the  time  of  sale ;  but,  if 
made  at  another  time,  the  servant  must  be  called  as  a  witness:  Alexander 
v.  Gibson,  2  Camp.  555 ;  Helyear  v.  Hawke,  5  Esp.  Rep.  72.  So,  the 
admission  of  an  under-sheriff,  or  of  a  sheriff's  officer,  with  reference  to  any 
part  of  their  conduct  for  which  the  sheriff  is  answerable,  is  evidence  against 
him:  Yabsley  v.  Dobk,  1  Ld.  Raym.  190;  North  v.  Miles,  1  Camp.  389 
&  n.,  "  If  a  man  refer  another  upon  any  particular  business  to  a  third 
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peron,  he  is  bound  by  what  this  third  person  says  or  does  concerning  it, 
as  much  as  if  that  had  been  said  or  done  by  himself,"  p.  L.  Ellenb., 
Williams  v.  Innes,  4  Camp.  $65;  as  he  thereby  constitutes  him  his  agent 
for  the  purpose  of  admission.  Where  the  purchaser  of  goods  denied  the 
delivery,  but  says,  "  if  the  carrier's  servant  says  he  delivered  the  goods,  I 
will  pay,"  the  answer  of  the  servant  is  evidence  after  his  death:  Daniel  v. 
Pitt,  1  Camp.  366,  n.  And,  where  deft,  agrees  to  admit  a  claim  if  J.  S. 
will  make  an  affidavit  of  it,  the  affidavit  will  be  conclusive;  Lloyd  v.  WxU 
Ian,  1  Esp.  Rep.  178.  And,  where  deft.,  being  applied  to  for  payment, 
says,  "  A.  will  pay  you,"  A.'s  admission  is  evidence  of  the  debt :  Burt  v. 
Palmer,  5  Esp.  Rep.  145 ;  1  Camp.  364.  "  TheN  declaration  of  an  agent 
can  only  be  evidence  against  the  principal,  where  it  accompanies  the  trans- 
action, (and  forms  part  of  the  contract  entered  into  by  him)  about  which  he 
is  employed;  and,  if  made  at  another  time,  it  is  not  admissible  z".  per  Sir 
W*  Grant,  Fairlie  v.  Hastings,  10  Ves.  123.  And  the  general  rule  as  to 
the  statement  of  the  agent  is,  *  where  it  is  proved  that  A.  is  agent  of  B., 
whatever  A.  does,  or  says,  or  writes,  in  the  making  of  a  contract,  as  agent 
of  B.,  is  admissible  in  evidence;  because  it  is  a  part  of  the  contract  which 
he  makes  for  B.,  and  therefore  binds  B.;  but  it  is  not  admissible  as  his 
account  of  what  passes :"  per  Gibbs,  J.;  Langhorn  v.  Mlnut,  4  Taunt. 
519.  Therefore,  it  is  decided  that  the  letters  of  an  agent  abroad  to  his 
principal,  containing  a  narrative  of  the  transaction  in  which  he  was  em- 
ployed, were  not  admissible  in  evidence  against  the  principal,  being  merely 
the  representation  of  the  agent:  ib.  And  where  B.,  through  the  medium 
of  his  agent,  chartered  a  ship  to  A.,  and  engaged  by  the  charter-party  that 
she  was  sea-worthy,  a  letter  written  by  that  agent  to  a  third  person  pre- 
viously to  the  charter-party  being  effected,  tendering  the  ship  for  hire,  is 
not  admissible  in  evidence,  since  it  did  not  form  a  part  of  the  contract  on 
which  the  action  was  founded;  but  the  agent  himself  must  be  called: 
Bet  ham  v.  Benson,  Gow,  48.  It  is  said  to  have  been  ruled  at  N.  P.,  that, 
where  A.  had  ordered  goods  of  B.,  to  be  delivered  to  C,  an  acknowledg- 
ment of  the  receipt  by  C.  was  evidence  against  A.,  Biggs  v.  Lawrence, 
3  T.  R.  454;  but  Ld.  Kenyon  frequently  ruled  the  contrary:  see  Bauer- 
man  v.  Radenius,  7  T.  R.  665;  Goss  v.  Wallington,  3  B.  &  B.  138; 
1  Phil.  Ev.  93.  However,  in  all  cases  "  where  any  fact  material  to  the 
interest  of  either  party  rests  in  the  knowledge  of  an  agent,  the  general  rule 
is,  that  it  ought  to  be  proved  by  his  testimony,  and  not  by  his  mere  asser- 
tion," 10  Ves.  128;  and  the  declarations  of  the  agent  are  admitted  in  evi- 
dence (on  the  principles  alluded  to),  not  for  the  purpose  of  establishing 
the  truth  of  the  fact  stated,  but  as  representations,  by  which  the  principa} 
is  as  much  bound  as  if  he  had  made  them  himself:  1  Phil.  Ev.  94.  As  to 
admissions  and  entries  made  by  deceased  stewards,  bailiffs,  agents, 
&c,  post,  57.  The  agency  must,  in  all  cases,  *be  first  ^established  [*54] 
before  the  admissions  are  evidence.  As  to  the  manner  of  proving 
the  agency,  post, u  Principal  and  Agent." 

Admissions  by  Counsel"]  A  statement  made  by  a  counsel  upon  his 
address  to  the  jury,  in  the  hearing  of  his  client,  is  binding  on  the  client  if 
he  make  no  objection:  per  Burrough,  J.,  3  Bing.  119.t 

it  But  see  the  case,  Colhdge  v.  Horn,  10  Moore,  481;  8.  C.  nomine  College  v.  House, 
ting.  119.    A  fiur  question  arises  upon  that  case,— Am.  Ed.] 
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.  .admissions  by  Attorneys.]  "If  a  feet  is  admitted  by  the  attorney  on 
the  record,  with  the  intent  to  obviate  the  necessity  of  proving  it,  his  client 
will  be  bound  by  the  admission,  as  he  must  be  supposed  to  have  authority 
for  that  purpose:"/?.  L.  Ellenb.,  Young  v.  Wright,  1  Camp.  141;  ante, 
45.  And  propositions  made  by  an  attorney,  on  the  part  of  his  client, 
respecting  a  demand  which  another  person  had  against  him,  is  good 
evidence  against  his  client:  Oainsfordv.  Grammar,  2  Camp.  9.  So,  the 
admission  of  the  attorney  as  to  the  execution  of  a  deed,  or  the  dishonour 
of  a  bill,  is  conclusive  evidence  of  those  facts,  ib.;  so  his  making  an  offer 
on  the  part  of  his  client  to  pay  a  certain  composition,  is  sufficient  evidence 
to  take  a  case  out  of  the  Statute  of  Limitations:  2  Camp.  11.  And  a  letter 
written  by  an  attorney  to  his  client,  and  produced  with  his  client's  signa- 
ture endorsed  upon  it,  has  been  admitted  as  evidence  against  the  client : 
Ass.  of  Meyer  v.  Seflon,  2  Stark.  274.  But  the  admissions  of  an  attorney 
merely  in  conversation  are  not  evidence:  Young  v.  Wright,  1  Camp.  141; 
Meyer  v.  Seflon,  2  Stark.  275.  Therefore,  offers  made  by  pit's  attorney, 
in  the  hearing  of  a  third  person,  to  do  an  act  relative  to  the  deft,  are  not 
admissible  evidence  to  affect  the  pit.  with  such  offers,  even  though  they 
were  within  the  scope  of  the  attorney's  authority;  but,  had  they  been 
made  to  the  deft  himself,  they  would  have  been  admissible:  Wilson  v. 
Turner,  1  Taunt  398.  It  is  in  all  cases  sufficient  to  prove  that  proposi- 
tions were  made  by  the  attorney  on  the  record,  without  further  proof  of 
authority;  "as  the  law  will  infer  that  he  had  Authority  for  what  he  said 
or  did  upon  the  occasion,"  per  Ld.  Ellenb.,  Gainsford  v.  Grammar, 
2  Camp.  11;  and  it  is  immaterial  whether  they  were  made  before  or  after 
the  commencement  of  the  suit,  if  the  relation  of  client  and  attorney  sub- 
sist :  ib.y  Marshall  v.  Cliff,  4  Camp.  133.  Admissions  by  an  attorney  are 
as  those  of  an  accredited  agent,  and  cannot  be  proved  by  him  from  a 
regard  to  the  privilege  of  his  client,  but  must  be  substantiated  by  other 
testimony:  ib.9 post,"  Witness." 

Admissions  by  Wife.]  The  admissions  of  a  wife  in  cases  where  she 
.  can  be  considered  the  agent  of  her  husband,  are  evidence  against  him: 
Jlmerson  v.  Blonden,  1  Esp.  Rep.  142.  Therefore,  where  the  wife  has 
acted  for  the  husband,  and  with  his  consent,  in  the  transaction  of  his 
affairs,  he  will  be  bound  by  admissions  made  by  her  respecting  those 
affairs.  Thus,  where  she  has  ken  suffered  to  transact  the  business  at 
home,  and  purchase  the  articles  used  in  the  business,  her  admission  as  to 
the  state  of  the  accounts  between  her  husband  and  the  pit  who  supplied 
her  with  the  goods,  are  evidence  against  the  husband:  Anderson  v.  San- 
'  derson,  2  Stark.  204, 1  Holt  591,  s.  c.  And,  where  the  wife  has  been 
accustomed  to  serve  in  the  shop,  and  to  transact  the  business  in  her  hus- 
band's absence,  an  offer  made  by  her  to  settle  the  demand  is  admissible 
in  evidence  in  actions  for  goods  sold  against  the  husband:  Clifford  v. 
Burton,  1  Bing.  199.  And  where  the  wife  pays  for  goods,  and  manages 
the  business  generally,  her  admission  will  take  a  case  out  of  the  Statute 
of  Limitations,  Pale  thorp  v.  Furnish,  2  Esp.  Rep.  511,  n.;  and  the  wife, 
where  the  husband  occasionally  visited  her,  will  be  deemed  his  agent, 
with  reference  to  admissions  by  her  for  goods  (necessaries)  furnished  her: 
1  Camp.  394.  But  the  general  rule  is,  that  a  wife's  admissions  will  not 
bind  the  husband,  "as  breaking  in  upon  the  confidence  subsisting  between 
man  and  wife:"  Aveson  v:  Ld.  Kinnard,  6  East,  196.    Therefore,  in 
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an  actum  by  the  'husband  for  wages  due  to  the  wife,  her  admis-  [*55J 
sion  of  the  receipt  of  the  money  is  no  evidence  against  him : 

2  Str.  1094;  Carey  v.  Mkins,  4  Cam.p  92.  Even  in  an  action  by  the 
husband  and  wife,  in  right  of  the  wife  as  executrix,  her  declaration  will 
not  be  evidence :  Alban  &  ux  v.  Priehet,  6  T.  R.  680.  An  admission 
by  the  wife  of  a  trespass  cannot  bind  the  husband,  Den  v.  White,  7  T.  R. 
112 ;  nor  can  the  answer  of  the  wife  in  equity  be  read  against  the  hus- 
band; 3  P.  Ws.  238.  As  to  the  admission  of  a  wife's  declarations  when 
made  as  res  geeta,  and  as  part  of  the  transaction  itself,  post,  56.  When 
husband  and  wife  are  incompetent  witnesses  for  or  against  each  other, 
past, «  Witness:' 

Admission  by  Stranoms  in  general.]  On  the  other  hand,  admissions 
made  by  third  persons  are  not  in  general,  evidence  against  the  party,  as 
they  usually  fall  within  the  description  of  res  inter  alias  acta,  are  too 
vague  in  themselves  to  afford  any  fair  and  reasonable  presumption  as  to 
the  truth  of  the  fact  to  which  they  relate,  and  are  not  adequate  means  of 
communicating  the  fact,  since  the  two  great  truths  are  wanting :  Co.  Lit. 
352,  a.;  see  1  Stark.  316.  Thus,  an  admission  by  a  tenant  cannot  bind 
his  landlord  or  the  inheritance.  Therefore,  the  laches  or  acquiescence  of 
a. tenant  cannot  prejudice  his  landlord,  or  the  reversioner;  as,  if  he  suffer 
encroaching  lights  to  be  put  up,  or  dedicate  a  way*  to  the  public,  without 
the  knowledge  or  consent  of  his  landlord  and  reversioner;  Daniel  v.  North, 
UEast,372;2Saund.  175,rf.e.;  Wood  v.  Veal,  5  B.&  A.  454;  4B.&C.574. 
The  admissions  of  a  principal  are  not  evidence  against  his  surety,  Harper 
v.  Charlesworth,  4  B.  &  C.  574 ;  when  otherwise,  Goes  v.  fVatlington, 

3  B.  &  B.  132,  postf  "  Guarantee."  The  declaration  of  a  party  under 
whom  deft  makes  cognizance,  is  no  evidence  for.  the  pit :  Hart  v.  Horn, 
2  Camp.  92.  Admissions  by  other  parties  to  a  bill  of  exchange  or  note  are 
not,  in  general,  evidence  against  the  rest :  Barnes,  436 ;  Chit.  B.  381, 386; 
and /ww/,  "Bills  of  Exchange."  The  declaration  of  an  individual  corpo- 
rator is  not  evidence  against  the  corporation  who  defend :  Mayor  of  Lon- 
don v.  Long,  1  Camp.  22;  2  Keb.  295;  2  Lev.  231 ;  Rex  v.  Hardwich, 
11  East,  584;  7  T.  R.  365.  If  a  son  be  estopped  by  his  pleading  upon 
record,  and  dies,  his  uncle  and  heir  are  bound ;  but,  if  he  dies,  and  the 
land  descends  to  the  father,  he  is  not  bound  by  the  estoppel  of  his  son,  for 
he  cannot  be  heir  to  him :  Co.  Lit  12,  a.  If  die  heir  apparent  to  a  copy* 
holder  in  fee  surrender  in  the  lifetime  of  his  ancestor,  and  survive  turn, 
the  heir  of  such  surrenderer  is  not  estopped  by  that  surrender  of  his  ances- 
tor from  claiming  against  the  surrenderee :  3  T.  R.  365.  If  the  heir  does  not 
claim  the  land  from  him  who  made  the  estoppel,  but  by  his  ojarn  purchase, 
or  by  another  ancestor,  he  is  not  bound  by  the  estoppel,  Jon  460 ;  and  this 
though  he  derives  his  blood  from  the  party  to  the  estoppel,  ib.  A  woman 
is  not  estopped  after  coverture,  by  an  admission  upon  record  by  her  hus- 
band and  her  during  coverture:  Com.  D.  Estoppel,  C.  A  deft  in  trespass 
for  mesne  profits  is  not  estopped  by  a  judgment  in  ejectment  against  the 
casual  ejector,  on  which  no  writ  of  possession  was  issued,  if  he  was  not  a 
deft  in  the  ejectment:  Str.  960.  A  deed-poll  does  not  estop  a  lessee  or 
grantee,  for  it  is  the  deed  of  the  lessor  or  grantor  only,  Co.  Lit  373,  b.; 
and,  therefore,  if  a  disseissee  take  under  a  deed-poll  from  the  disseissor,  he 
is  not  estopped  from  denying  the  title  of  the  disseissor,  and  claiming  the 
estate ;  but  one  claiming  under' a  bond  or  deed-poll,  is  as  much  estopped 
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as  the  obligee :  2  Co.  Rep.  4.  In  some  cases,  indeed,  the  admissions  of 
third  persons  are  evidence :  thns,  reputation  and  traditionary  declarations 
by  third  persons,  are  evidence  in  support  of  character,  custom,  prescription, 
boundary,  and  pedigree.  (See  these  titles.)  So  are  entries  and  declara- 
tions accompanying  acts ;  entries  made  by  third  persons,  agents  of  the 
parties ;  and  perhaps  generally  all  such  entries  as  have  been  made  by 

persons  who  possessed  peculiar  means  of  knowledge,  and  who  are 
[*56]  under  no  temptation  to  *make  a  false  entry,  as  entries  by  deceased 

rectors  and  tenants,  and  title  deeds :  1  Stark.  Ev.  306-7,  infra. 

Admissions  by  third  Persons  peculiarly  connected  with  Act  itself. ~\ 
In  general,  the  entries  and  declarations  of  third  persons  are  evidence,  when 
they  are  so  connected  with  the  acts  or  conduct  of  others,  as  to  afford  pre- 
sumptions, independently  of  any  credit  attached  to  them  as  mere  recitals 
or  statements  of  some  other  fact.  Such  a' declaration  is  evidence,  to  show 
with  what  intention  an  act  is  done ;  for  unless  there  be  some  reason  to 
suppose  the  contrary,  a  presumption  arises,  that  a  cotemporary  declara- 
tion indicates  the  real  nature  of  the  act :  1  Stark  Ev.  307.  To  exclude 
evidence  of  this  nature,  might  be  to  exclude  the  only  evidence  of  which 
the  nature  of  the  case  is  capable.  The  declarations  of  an  owner  of  pro- 
perty are  sometimes  evidence  against  one  who  claims  under  him:  Ivat  v. 
Finch,  1  Taunt  141.  To  prove  a  bill  of  sale  to  be  fraudulent,  declara- 
tions by  the  vendor  at  the  time  of  the  sale  are  admissible :  Phillips  v. 
Hamer,  1  Esp.  Rep.  357.  A  letter  written  by  a  stranger  to  a  testator, 
acknowledging  the  receipt  of  a  will,  was  admitted  as  evidence,  to  show 
that  such  a  will  had  been  sent  by  the  testator ;  for  here  the  sending  of  the 
acknowledgment  was  a  cotemporary  act,  and  part  of  the  res  gestae,  free 
from  all  suspicion  of  having  been  fabricated  by  the  party  sending  the 
letter,  for  a  particular  purpose,  and  not  the  mere  private  entry  or  asser- 
tion of  a  stranger,  as  to  the  fact  of  the  testator's  having  previously  made 
a  will:  l  Ld.  Raym.  730.  In  an  action  on  an  insurance  effected  on  the 
life  of  the  plaintiff's  wife,  declarations  by  her,  made  a  few  days  after  the 
certificate  of  her  health  had  been  obtained,  as  to  the  state  of  her  health  at 
the  time  when  the  certificate  was  obtained,  and  down  to  the  time  of  the 
conversation,  were  held  to  be  admissible  in  evidence,  on  a  question 
whether  she  was  in  a  fit  state  for  insurance,  both  to  show  her  own  opinion 
as  to  the  state  of  her  health,  as  well  as  with  a  view  to  contradict  the  evi- 
dence of  the  surgeon,  who  had  been  called  as  a  witness  for  the  pit : 
Avesonv.  Kinnaird,  6  East,  193 ;  Esp.  Rep.  129.  What  a  bankrupt  said 
at  the  time  of  his  doing  an  act  alleged  as  the  act  of  bankruptcy,  is  receiv- 
able in  evidence,  as  being  part  of  the  res  gestae,  and  as  evincing  the  intent 
with  which  the  act  was  done :  Harwd.  267 ;  Marsh  v.  Meagre,  1  Stark. 
353;  5  T.  R.  512 ;  1  Rose,  150.  In  an  action  for  an  assault  on  pit's 
wife,  what  the  wife  said  immediately  on  receiving  injury,  and  before  she 
had  time  to  devise  any  thing  for  her  own  advantage,  is  also  evidence ; 
Skin.  402;  Aveson  v.  Kinnard,  6  East,  193;  see  also  1  East,  P.  C.  444: 
Rex  v.  Clarke,  2  Stark.  243 ;  1  Stark.  Ev.  308.  "  In  an  action  for  crim. 
con.,  the  declarations  of  a  wife  at  the  time  of  her  elopement,  that  she  fled 
from  immediate  terror  of  personal  violence  from  her  husband,  seem  to  be 
evidence  against  him,  Aveson  v.  Kinnaird,  6  East,  193;  and  where  the 
defence  was,  that  the  pit  had  connived  at  his  wife's  elopement,  evidence 
was  received  on  behalf  of  the  pit  of  the  wife's  declarations  as  to  her  inten- 
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tlon  in  going :  Hoare  v.  Allen,  3  Esp.  Rep.  276.  Letters  from  the  wife 
to  the  husband,  written  before  suspicion  of  criminal  intercourse,  are  admis- 
sible, to  show  their  demeanour  and  conduct,  and  whether  they  were  living 
on  terms  of  mutiial  affection ;  but  it  •  ought  to  be  strictly  proved  that  the 
letters  were  written  at  a  time  when  the  wife  was  not  suspected  of  mis- 
conduct, Trelawly  v.  Colman,  1  B.  &  A.  90;  2  Stark.  191,  s.  c;  Ed- 
wards v.  Crock,  4  Esp.  Rep.  39.  In  an  action  for  breach  of  promise  of 
marriage,  if  (he  deft,  relies  on  the  general  bad  conduct  of  the  pit.,  a  wit- 
ness may  be  examined  as  to  representations  made  to  him  by  third  persons: 
Faulkes  v.  Sellway,  3  Esp.  Rep.  236. 

Admission  against  Interest  of  Party  making  Admission.']  It  is 
also  a  principle  of  evidence,  that  if  a  party  who  has  knowledge  of  the 
fact  make  an  entry  of  it,  whereby  he  charges  himself  or  discharges 
another  *upon  whom  he  could  have  a  claim,  such  entry  is  admis-  [*57] 
sible  evidence  of  the  fact  contained  in  it  after  the  dea/h  of  the 
party,  if  he  could  have  been  examined  as  to  the  fact  in  his  lifetime:  Hig- 
ham  v.  Ridgway,  10  East,  109.  Where  the  question  was  as  to  the  pro- 
perty in  a  horse  seized  by  the  deft,  under  a  heriot  custom,  a  declaration  by 
A.  B.,  a  third  person,  that  he  had  given  up  his  farm  and  all  his  stock  to  the 
pit,  was  held  to  be  admissible,  for  the  purpose  of  proving  that  the  horses 
belonged  to  the  pit.  before  the  death  oiA.  B.i  Ivat  v.  Finch,  1  Taunt. 
141 ;  and  see  Doe  d.  Brunt  v.  Bowlings,  7  East,  279.  A  receipt  for  in- 
terest endorsed  upon  a  bond  by  the  obligee  himself  is  evidence  to  go  to  a 
jury  to  rebut  the  presumption  of  payment  arising  from  lapse  of  time:  Str. 
826 ;  sed  vide  1  Stark.  Ev.  310.  Admissions  by  which  parties  charge 
themselves  with  the  receipt  of  money,  are  in  general  allowed  in  evidence, 
to  prove  the  fact  after  they  are  dead.  Old  recitals,  by  which  bailiffs  have 
acknowledged  the  receipt  of  moneys,  are  evidence  of  the  payment  of  such 
rents,  and  of  the  right  to  receive  them,  if  the  bailiff  or  receiver  be  dead: 
1  AtlL  453;  1  Stark.  Ev.  312.  An  entry  by  a  steward,  in  his  accounts  of 
the  receipt  of  rent,  is  admissible  in  evidence:  Barry  v.  Bibbington,  4  T. 
R.  514.  In  a  case  where  a  bill  of  lading  had  been  signed  by  a  master  of  a 
vessel,  since  dead,  for  goods  to  be  delivered  to  a  consignee,  or  his  assigns, 
on  his  paying  freight,  the  document  was  held  to  be  evidence,  to  show  that 
the  consignee  had  an  insurable  interest  in  the  goods:  but  if  in  such  case  the 
master  should  guard  his  acknowledgment  by  saying,  "contents  unknown," 
so  that  he  does  not  charge  himself  with  the  receipt  of  any  goods  in  particu- 
lar, the  bill  of  lading,  it  is  said,  would  not  be  evidence  either  of  the  quan- 
tity of  the  goods,  or  of  the  property  of  the  consignee :  Haddow  v.  Parry, 
3  Taunt  303.  Entries  by  a  deceased  foreman,  shopman,  or  servant  of  a 
party,  made  in  the  usual  course  of  business,  charging  such  foreman,  &a, 
are  evidence  for  the  master ;  as  where  the  evidence  was  that,  according 
to  the  usual  course  of  pit's  dealings,  the  drayman  came  every  night  to  the 
clerk  of  the  bre whouse,  and  gave  ham  an  account  of  the  beer  delivered  out, 
which  he  set  down  in  a  book,  to  which  the  drayman  set  his  hand,  and  that 
the  drayman  was  dead,  and  that  the  entry  was  in  his  hand-writing,  it  was 
held  good  evidence  of  a  delivery :  1  Salk.  285 ;  1  Ld.  Raym.  873 ;  B. 
N.  P.  282-,  Calvert  v.  Archb.  Canterbury,  2  Esp.  Rep.  645;  1  Stark. 
Ev.  73.  Where  the  effect  of  the  entry  is  not  to  charge  the  servant,  it  is 
not  evidence :  2  Esp.  Rep.  646.  Proof  must  be  given  that  the  servant  is 
dead  or  abroad,  and  not  likely  to  return :  Cooper  v.  Marsden,  1  Esp. 
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Rep.  1.  By  7  Jac.  1,  c.  12,  the  shop-book  of  a  tradesman  shall  not  be 
evidence  in  any  action  for  wares  delivered  or  for  work  done,  above  one 
year  before  the  bringing  of  the  action,  except  the  tradesman  or  his  execu- 
tor shall  have  obtained  a  bill  of  debt,  or  obligation  of  his  debtor,  for  the 
said  debt ;  or  shall  have  brought  an  action  against  him  within  one  year 
next  After  the  delivery  of  the  wares,  or  the  work  done.  An  attorney's 
bill,  with  an  endorsement  upon  it,  "  March  4th,  1815,  delivered  a  copy  to 
C.  D.,"  which  endorsement  is  proved  to  be  in  the  handwriting  of  a  de- 
ceased clerk  of  the  pit's  (whose  duty  it  was  to  deliver  a  copy  of  the 
bill),  and  which  is  proved  to  have  existed  at  the  time  of  the  date,  has  been 
held  to  be  evidence,  to  prove  the  delivery  of  the  bill:  Champneys  v.  Peck, 
1  Stark.  404. 

The  entries  of  deceased  churchwardens  of  the  receipt  of  moneys  for  a 
particular  purpose,  are  evidence  of  the  payments  for  that  purpose :  Stead 
v.  Heaton,  4  T.  R.  669.  Entries  made  by  a  deceased  collector  of  rates, 
charging  himself,  with  the  receipt  of  money,  and  made -by  him  in  public 
books  of  his  office,  are  admissible  against  his  surety  to  prove  the  receipt: 

3  B.  &  B.  132.  Entries  in  the  land-tax  collectors'  books,  stating  A.  B.  to 
be  rated  for  a  particular  house,  and  his  payment  of  the  sum  rated,  are  evi- 
dence to  show  that  A.  B.  was  occupier  of  the  premises  at  the  time :  Dot 

cL  Smith  v.  Cartwright,  1  R.  &  M.  62.  The  book  of  a  bursar  of 
[*58]  a  college  is  "admissible  in  evidence  as  to  money  paid  by  him,  or 

received,  to  the  use  of  a  stranger :  1  Ld.  Raym.  745.  An  entry 
made  by  a  deceased  man  mid-wife,  that  he  had  delivered  a  woman  of  a 
child  on  a  particular  day,  and  referring  it  to  his  ledger,  in  which  the 
charge  for  his  attendance  was  marked  paid,  was  held  evidence  on  the 
trial  of  an  issue  as  to  the  age  of  the  child :  10  East,  109.  The  declara- 
tion of  a  deceased  tenant,  that  he  held  the  land  under  a  particular  person, 
is  admissible  to  prove  the  seisin  of  that  person :  Peaceable  v.  Watson, 

4  Taunt  16. 

In  all  these  cases  of  proof  by  entries,  it  must  be  shown  that  the  entry 
was  undoubtedly  made  by  the  party,  2  Atk.  140;  evidence  by  comparisons 
will  not  suffice :  Doe  d.  Webber  v.  Lord  Thynne,  10  East,  206.  But  if, 
from  the  inspection  of  the  books  or  entries,  and  the  language  of  them,  it 
appear  probable  that  they  were  in  fact  the  receiver's  books  or  entries,  it 
seems  that  will  suffice :  id, 

Admission  by  Party  with  peculiar  knowledge  of  a  Fatty  having  no 
interest  to  misstate  it.]  Admissions  by  a  deceased  party  having  the 
peculiar  knowledge  of  a  fact,  and  who  had  no  peculiar  interest  in  stating 
it,  are  admissible  in  evidence,  to  prove  the  fact:  7  East,  290.  The 
memorandum  of  a  father  as  to  the  time  of  the  birth  of  his  son,  is  evidence 
to  prove  the  time  of  such  birth,  T.  Raym.  84,  Higham  v.  Rid g way, 
10  East,  120,  Roe  d.  Brunt  v.  Raw  lings,  7  East,  290 ;  but  not  to  prove 
(he  place  of  birth,  R.  v.  Erith,  8  East,  542 ;  post,  "Hearsay  Evidence," 
"Pedigree."  Where  A.,  seized  of  the  manors  of  B.  and  C,  causes  a 
survey  to  be  taken  of  the  manor  of  2?.,  which  is  afterwards  conveyed  to 
JE.,  and,  after  a  long  time,  there  are  disputes  between  the  lords  of  the 
manor  of  B.  and  ft  about  their  boundaries,  this  old  survey  may  be  given 
in  evidence,  Ld.  Raym.  734 ;  when  not,  see  ante,  50.  The  books  of  a 
lessee  of  a  rectory,  stating  the  receipt  of  letters,  have  been  admitted,  after 
the  determination  of  the  lease,  as  evidence  for  the  impropriator:  4  OwilL 
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1618;  Bnnb.  46 ;  sed  vide  1  Stark.  Ev.  321.  Entries  made  by  an  im- 
propriate rector,  since  deceased,  are  evidence  for  his  successor :  Boe  d. 
Brum  v.  BawHngs,  7  East,  290 ;  see  1  Stark.  Ev.  71.  So  an  entry  of 
the  receipt  of  ecclesiastical  dues  in  the  books  of  a  deceased  rector,  on  the 
ground  that  he  has  no  interest  to  misstate  the  fact:  7  East,  290;  2  Gwill. 
529;  4  Price,  218.' 


AFFIDAVIT. 

Effect  of j  in  Evidence.']  Affidavits,  as  we  have  seen,  are  evidence 
against  the  parties  making  them,  by  way  of  admission  as  to  the  facts 
therein  stated,  ante,  41:  but  cannot  be  used  for  the  benefit  of  such  par- 
ties :  nor  is  the  affidavit  of  a  mere  third  person  admissible  in  evidence,  as 
the  opposite  party  has  no  opportunity  to  cross-examine  him,  Gilb.  Ev.  57: 
however,  an  affidavit  of  a  party  has  been  admitted,  after  his  death,  to 
prove  his  marriage,  Sacheverel  v.  Same,  1  Str.  35 ;  so,  perhaps,  it  would 
of  pedigree  or  custom,  &c;  see  post,  "  Custom/9  and  "  Pedigree." 

How  proved. — When  filed.]  It  is  said  that  these  affidavits  are  not 
entitled  to  the  character  of  records,  as  they  are  made  on  various,  and 
sometimes  trivial  occasions  in  the  course  of  a  cause,  aftd  are  permitted  to 
be  moved  from  the  files  of  the  court:  Bets  d.  Howell  v.  Bowen,  McCl.  & 
Y.  R.  390.  However,  it  is  usual  to  admit  proof  of  affidavits,  when  filed, 
by  the  production  and  proof  of  an  examined  copy  when  used  in  the  same 
court,  in  the  same  cause,  from  the  custody  of  a  person  entrusted  for  that 
purpose,  Cameron  v.  Light  foot,  2  W.  Bla.  1190,  Tidd,  851;  as  where 
affidavits  are  filed  with  the  clerk  of  the  rules  in  the  K.  B.  or  the  seconda- 
ries in  the  C.  P.,  and  the  office-copy  of  an  affidavit,  made  in 
another  cause,  *in  the  sa&e  court  has  been  admitted  lis  good  evi-  [*59] 
dence:  Forrest,  153.  But  it  should  be  shown,  that  the  copy  is  an 
examined  one,  and  has  been  used  in  the  cause,  or  some  evidence  of  the 
swearer's  identity :  B.  v.  James,  1  Show,  399.  Though  the  affidavit  be 
produced  from  another  court,  it  does  not  seem  necessary  to  produce  the 
original;  but  an  examined  office-copy  seems  sufficient,  on  proving  that  it 
was  actually  made  by  the  defendant,  or  that  it  was  used  in  the  cause, 
without  proving  it  to  have  been  sworn:  B.  N.  P.  238.  Where  an  ex- 
amined office-copy  of  an  affidavit  was  produced  in  a  suit  at  law,  purport- 
ing to  have  been  made  in  an  equity  suit  .fcy  a  person  of  the  same  nartte 
and  description,  it  was  held  to  be  inadmissible  as  evidence,  without  proof 
of  its  having  been  used,  or  of  defendant's  identity,  Bees  d.  Howel  v.  Bowen, 
McCL  &  Yo.  383;  but  see  Hennel  v.  Lyon,  1  B.  &  A.  182.  Proof  of  the 
party's  signature  to  the  affidavit,  makes  it  admissible  as  a  note  or  letter, 
without  further  proof:  B.  N.  P:  238. 

How  proved,  when  not  filed.]  Such  affidavits  are  only  evidenced  as 
such  by  the  production  of  the  originals  themselves,  and  they  must  be 
proved  to  have  been  sworn  by  the  deft.:  3  Mod.  36;  B.  N.  P.  238.  Under 
the  38th  G.  3,  c.  78,  a  certified  copy  from  the  Stamp  Office,  of  the  affidavit 
of  the  printer  or  publisher  of  a  newspaper,  is  made  evidence  against  the 
deft.,  in  an  action  against  him,  as  the  proprietor  of  a  newspaper,  for  a 
libel,  &c.  post, «  Libel" 

[An  affidavit  purpprting  to  be  sworn  before  a  public  commissioner  is 
vol.  i.  10 
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admissible  without  the  commission:  proof  of  his  acting  as  such  is  suffix 
cient    Rex  v.  Howard,  1  M.  &  Rob.  187.] 

See  further,  post,  «  Malicious  JlrresL"  As  to  the  necessary  affidavit 
to  put  off  a  trial  on  account  of  the  absence  of  a  material  witness,  post, 
"  Witness:9 


AGENT,  Actions  by  and  against. 

This  title  relates  to  the  rights  and  liabilities  of  a  general  agent:  1.  in 
actions  by  agent  against  principal;  2.  by  agent  against  third  persons; 
3.  by  principal  against  agent ;  4.  by  third  persons  against  agent. 

As  to  the  rights  and  liabilities  of  the  principal,  see  "  Principal  and 
Agent."  See  also  that  title  for  proof  of  agency.  As  to  an  agent's  admis- 
sions, ante,  53.  As  to  particular  agents,  as  attorneys,  auctioneers,  bailees, 
bankers,  carriers,  servants,  sheriffs,  wharfingers,  &c,  see  those  respec- 
tive titles  in  the  index  and  throughout  the  work. 

I.  Actions  by  Agent  against  Principal. 

Form  of  Remedy  and  Pleadings,  59. 
Precedents,  59. 
Evidence  for  Plaintiff,  60. 
Evidence  for  Defendant,  60,  61* 


Form  of  Remedy  and  Pleadings. 
The  form  of  remedy  by  an  agent  against  his  principal,  for  commission 
or  money  paid,  is  usually  in  assumpsit  or  debt ;  and  there  is  nothing 
peculiar  in  the  form  of  the  pleadings.  Assumpsit  or  case  lies  against  the 
principal,  if  he  employ  the  agent  to  dispose  of  goods  which  the  prin- 
cipal had  no  right  to  dispose  of,  whereby  the  agent  was  damnified; 
4  Bing.  66.  Indebitatus  assumpsit  lies  for  commission  on  a  del  credere 
commission,  though  the  transaction  in  which  the  pit.  is  employed  is  not 
complete;  especially  so  after  verdict:  Solly  v.  Weiss,  2  Moore,  420; 
8  Taunt  371,  s.  <?.;  Caruthers  v.  Oraham,  14  East  578.  See  further, 
«  Work  and  Labour." 


[60*]  "Precedents. 

nroniiwrtrs  for  commission. 
(Commencement  and  conclusion,  see  "Assumpsit,"—"  Debt,")  for  the  work  and  labour, 
care,  diligence,  journeys,  and  attendance  of  the  said  pit,  by  him  the  said  pit  before  that 
time  done,  performed,  given,  and  bestowed,  as  the  agent  (factor  or  broker)  of  and  for 
the  said  deft ;  and  on  his  retainer  and  request,  and  far  certain  commission  and  reward 
due,  and  of  right  payable,  from  the  said  deft,  to  the  said  pit,  in  respect  thereof,  and 
being  so  indebted,  &c. 

QUANTUM  MERUIT  THEREON. 

(Commencement  and  conclusion,  see  "  Assumpsit,")  had  before  that  time  done,  per- 
formed, given,  and  bestowed,  other  his  work  and  labour,  eare,  diligence,  journeys,  and 
attendance,  as  the  agent  (factor  or  broker)  of  and  for  the  said  deft,  he,  the  said  deft, 
undertook,  &c.  (Adda  common  account  for  work  and  labour,  <$-c) 

INDEBITATUS  FOR  DEL  CREDERE  COMMISSION. 

(Commencement  and  conclusion,  see  "  Assumpsit,"—"  Debt,")  for  certain  commissions 
before  that  time,  and  then  due  and  payable  from  the  said  deft^to  the  said  pit,  for  and  on 
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t  of  the  said  pit  bwing  before  then  guaranteed  the  paymemt  of  divers  large  sums 
to  the  said  deft,  upon  certain  insurances  before  then  effected  by  the  said  pit,  as  the. 
broker  and  agent  of  and  for  the  said  deft,  and  at  his  special  instance  and  request    And 
being  so  indebted,  &c.    (Add  a  common  count  for  work  and  labour,  <fc.) 
See  precedent  of  an  action  by  agent,  on  a  policy,  2  Chit  PL  178. 

Evidence  for  Plaintiff. 

In  action  for  Commission,  $c]  The  pit  should  prove  the  retainer, 
and  the  work  done:  see  "  Work  and  Labour"  He  must  prove  a  privity 
of  contract  between  him  and  deft. :  Schmaling  v.  Thomlinson,  6  Taunt 
147;  1  Marsh,  500,  s.  c.  If  there  be  any  specific  commission  agreed  on, 
the  same  should  be  proved,  if  not,  and  there  be  any  custom  or  usage  as  to 
the  amount,  the  same  should  be  proved :  if  there, be  neither  of  these,  pit 
should  adduce  general  evidence  of  the  reasonableness  of  his  charges,  and 
which  will  be  for  a  jury  to  decide  on.  In  some  cases  the  amount  is  regu- 
lated by  statute:  Payl.  89.  It  would  be  as  well  to  prove  deft  derived  a 
benefit  from  pit's  acts,  though  not  absolutely  necessary,  if  a  clear  case  of 
agency  be  made  out:  see  Brown  v.  Milner,  1  Moore,  65.  See  further, 
u  Work  and  Labour"—"  Master  and  Servant."  [10  B.  &  C.  438.  Read 
v.  Raun;  7  Bing.  99.  Broad  v.  Thomas:  S.  C.  4  M.  &  P.  732;  4  C.  & 
P.  338.    Dahon  v.  Irwin,  4  C.  &  P.  289.] 

In  Action  for  Money  paid  by  Agent.]  He  should  prove  the  payment 
was  made,  and  that  it  was  so  by  the  express  directions  of  the  deft.,  or  else, 
that  it  was  a  payment  incidental  to  the  employment,  and  made  in  the 
regular  course  of  it,  as  a  payment  for  duties,  tolls,  customs,  warehouse- 
room,  &c;  or  a  payment  made  to  preserve  the  property  from  loss,  &c.: 
PayL  79;  3  Bro.  P.  C.  323;  Curtis  v.  Barclay,  5  B.  &  C.  141;  7D,& 
It  539.  If  the  payment  be  not  warranted  by  the  deft's  original  directions, 
or  by  the  nature  of  the  employment,  proof  of  a  subsequent  acquiescence 
of  the  deft  would  render  him  liable:  5  Burr.  2727;  Beawes.  43;  Clay- 
ton  v.  Billy,  4  Taunt  165.    See  further, "  Money  Paid." 

Evidence  for  Defendant. 

In  Action  for  Commission,  fyc.]  Deft,  should  endeavour  to  disprove 
pit's  case.  He  may  show  that  pit  merely  trusted  to  deft's  honour  whe- 
ther any  thing  was  to  be  paid,  1  M.  &  S.  290;  or  that  he  derived  no  benefit 
whatever  from  pit's  acts,  proving  the  pit's  misconduct  or  negligence,  and 
its  consequences,  Com.  Cont  271,  Hamond  v.  Holiday,  1  C.  &  P.  384, 
Stewart  v.  Kakle,  3  Stark.  161,  Hurst  v.  Holding,  3  Taunt.  32,  White 
v.  Chapman,  1  Stark.  113,  Denewv.  Daverell,  3  Camp.  451,  7 
*  Moore,  237;  hiring  himself  to  another,  Thompson  v.  Havelock,  [*61] 
1  Camp.  527;  or  he  may  show  that  the  pit's  employment  was  in 
an  illegal  transaction:  2  Wils:  133;  Joseph  v.  Pebrer,  3  B.  &  C.  639:  5 
D.  &  R.  542 ;  Fomin  v.  Oswel,  3  Camp.  357;  Haines  v.  Busk,  5  Taunt 
521.  See  further  "  Work  and  Labour,"  or  he  may  show  pit  and  himself 
were  partners  in  the  transaction,  post, "  Partners,"  or  that  pit  was  to  be 
paid  on  a  contingency  hot  yet  happened:  5  Taunt  531. 

In  an  action  at  the  suit  of  a  clerk  of  a  company  for  wages,  it  is  no  de- 
fence to  show  that  there  is  an  act  of  Parliament,  directing  that  the  com- 
pany shall  be  sued  in  the  name  of  their  clerk  (the  pit)  for  the  pit  cannot 
sue  himself:  Radenhurst  v.  Bates,  3  Bing.  471. 
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In  Actions  for  Money  Paid,  #c]  Deft,  should  endeavour  to  disprove 
pit's  case.  He  may  prove  that  the  payment  was  a  mere  voluntary  and 
officious  one,  not  warranted,  as  being  against  deft's  express  directions,  or 
against  his  interest,  and  not  necessarily  incidental  to  pit's  employment, 
Edmiston  v.  Wright,  1  Camp.  88,  8  T.  R.  610,  Grove  v.  Dubois,  1  T. 
R.  112;  or  that  the  payment  was  made  by  reason  of  pit's  unskilfulness  or 
misconduct,  Capp  v.  Topham,  6  East,  392 ;  or  in  an  illegal  transaction, 
Steers  v.  Lashky,  6  T.  R.  61 ;  Clayton  v.  Dilly,  4  Taunt  165.  (See  fur- 
ther, "  Money  Paid.99) 

II.  Actions  by  Agent  against  Thihd  'Persons. 

Form  of  Remedy,  Pleadings,  and  Precedents,  61. 
Evidence  for  Plaintiff,  ib. 
Evidence  for  Defendant,  ib. 


Form  qf  Remedy,  Pleadings,  and  Precedents. 

The  form  of  the  remedy,  pleadings,  and  precedents,  depend  upon  the 
subject  matter  of  the  cause  of  action;  and  no  observation  as  peculiarly 
relating  to  this  action  need  be  made.  The  declaration  may  state  the  con- 
tract to  be  made  with  pit  generally,  though  it  appear  from  it,  it  was  made 
by  him  as  agent  2  Esp.  Rep.  493. 

Evidence  for  Plaintiff.        ' 

'  The  evidence  as  to  the  subject  matter  of  complaint  is  the  same  as  in 
other  cases. 

Plaintiff9 s  Interest.]  In  an  action  on  a  contract,  it  will  suffice  to  prove 
that  the  contract  was  in  terms  made  with  the  pit,  Sargent  v.  Morris,  3  . 
B.  &  A.  281,  Joseph  v.  Knox,  3  Camp.  320,  Gardiner  v.  Davis,  2  C.  & 
P.  49.  Shack  v.  Anthony,  1  M.  &  S.  575,  Jesson  v.  Solly,  4  Taunt  53, 
or  that  pit  has  a  beneficial  interest  in  the  performance  of  it,  as  in  his  lien 
for  commission,  &c.,  Grove  v.  Dubois,  1  T.  R.  112,  Martini  v.  Coles,  1 
M.  &  S.  147,  1  H.  Bla.  81,  Farebrother  v.  Simmons,  5  B.  &  A.  333,  1 
Chit  PL  5;  or  that  his  nominal  principal  has  repudiated  die  contract, 
which  pit  had  no  authority  to  make.  Langs  troth  v.  Toulmin,  3  Stark. 
145;  and  in  which  latter  case  pit  should  prove  he  gave  notice  to  deft,  be- 
fore action  brought  of  the  facts:  Bickerton  v.  Burrel,  5  M.  &  S.  383.  In 
an  action  for  a  tort,  he  should  prove  he  has  a  beneficial  interest,  or  a  special 
property  in  the  property  injured:  see  1  Chit  PL  50,  1.  *When 
[  *62j  pit  sues  as  a  clerk,  &c,  under  an  act  of  Parliament,  the  act  should 
be  proved:  see  "  Act  of  Parliament.99 

Evidence  for  Defendant. 

The  evidence  for  deft,  relative  to  the  subject  matter  of  complaint  will 
be  the  same  as  in  other  cases. 

Plaintiff9 s  Interest.]  Deft  may,  on  the.  other  hand,  show  that  pit 
was  in  fact,  a  mere  agent,  entering  into  the  contract,  or  possessing  the 
property  assigned  as  such,  without  any  beneficial  interest:  3  B.  &  P.  147; 
1  H.  Bla.  84:  Rayner  v.  Linthorne,  R.  &  M.  325;  Bawen  v.  Morris,  2 
Taunt  374. 
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«   • 

III.  Actions  against  Agent  by  Principal. 
Form  of  Remedy,  62. 
Form  of  Pleadings,  63. 
Precedents,  63  to  66. 
Evidence  for  Plaintiff,  66  to  69. 
in  general,  66. 
in  Miction  for  not  Accounting,  67. 

for  not  paying  Proceeds  of  Sales,  or  Moneys,  fyc.  ib. 
for  selling  at  an  under  Price,  ib. 
for  selling  on  Credit,  ib. 
for  selling  to  improper  Persons,  68. 
for  loss  of  Goods,  ib. 

for  Misconduct  in  employment  of  Purchase,  ib. 
for  not  Insuring,  ib. 

for  not  giving  Notice  of  Material  Facts,  69. 
against  a  Gratuitous  Agent,  ib. 
Damage,  ib. 
Evidence  for  Defendant,  69  to  71. 
in  general,  69. 

disputing  PrincipaPs  Title,  ib. 
fraud,  fyc.  70 

adoption  by  Plaintiff  of  his  Acts,  ib. 
in  action  for  not  accounting,  ib. 

for  proceeds  of  Sales,  Moneys  received,  fyc.  ib. 
in  other  Actions,  ib. 
for  not  Insuring,  71. 
against  Gratuitous  Agent,  ib. 
to  reduce  Damage,  ib. 

Form  of  Remedy. 

Form  of  Remedy. 1  The  remedy  for  a  principal  against  his  agent,  for 
breach  of  his  duties,  is  either  by  an  action  on  the  case,  or  by  assumpsit; 
but,  in  general,  the  latter  is  the  most  advisable  form  of  remedy,  especially 
if  there  has  been  a  receipt  of  money  by  the  agent :  post,  "  Assumpsit" 
"  Case."  For  not  accounting  for  the  proceeds  of  sales  or  receipt  of  money 
by  the  agent,  whether  upon  his  express  or  implied  undertaking  it  is  usiial 
to  declare  against  him  in  a  special  action'  of  assumpsit,  and  which  is  the 
more  convenient  remedy  than  a  bill  in  equity,  or  action  of  account : 
Carth.  89;  1  Salk.  9,  *.  c;  Topham  v.  Braddick,  1  Taunt.  572.  [*63] 
*And  this  form  of  action  may  be  adopted,  however  long  and  compli- 
cated the  account  may  be :  Tomkins  v.  Willshear,  5  Taunt.  431 ;  1  Marsh, 
115,  s.  e.,  overruling  Scott  v.  Mcintosh,  2  Camp.  238.  Where  there  is 
evidence  of  receipt  of  money,  the  same  may  be  recovered  under  the  count 
for  money  had  and  received.  On  misapplication  of  money  received  by 
the  agent  for  his  principal,  whether  for  a  particular  purpose,  Willes,  404, 
or  otherwise,  or  at  all  events,  where  a  refusal  to  account  renders  the  debt 
absolute,  debt  or  indebitatus  assumpsit  lies,  11  Mod.  92, 12  ib.  521 ;  Sty. 
287 ;  and,  even  though  paid  for  an  illegal  purpose,  if  not  so  applied :  1  B. 
&  P.  3, 296 ;  7  Ves.  473 ;  Taylor  v.  Lendey,  9  East,  49.  Assumpsit  lies 
in  all  cases  against  a  del  credere  agent:  Foster  v.  A  Hanson,  2  T.  R.  479. 
Assumpsit  does  not  lie,  however,  where  there  is  a  covenant  to  account, 
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2  Str.  1027,  the  remedy  being  on  the  deed,  ib.;  unless  a  balance  be  agreed 
to  and  deft,  promise  to  pay  it:  Foster  v.  Jlllanson,  2  T.  R.  479. 

Form  of  Pleadings. 

Form  of  Pleadings.']  When  a  party  declares  specially,  whether  he 
proceed  in  case  or  assumpsit,  the  contract  must  be  stated  to  raise  the  duty 
and  employment ;  therefore,  in  an  action  for  not  insuring  an  undertaking 
for  a  conditional  voyage  to  a  place  under  certain  contingencies,  will  not 
support  an  undertaking  for  an  absolute  voyage  to  that  place :  Lopes  v. 
Be  Tastet,  1  B.  &  B.  544.  And,  where  the  deft,  acts  under  a  del  credere 
commission,  the  fact  of  such  a  commission  being  contracted  to  be  paid 
must  be  stated  in  the  declaration ;  and,  where  it  was  merely  alleged  that 
the  deft,  was  indebted  to  the  pit.  in  respect  of  goods  delivered  by  him  to 
the  deft,  to  be  sold  and  disposed  of,  and  it  appeared  in  the  evidence  that 
the  deft,  acted  under  a  del  credere  commission  on  guaranteeing  the  sol- 
vency of  the  purchasers,  it  was  held,  that  the  declaration  was  insufficient, 
by  reason  of  its  omitting  to  state  that  the  deft,  was  to  receive  a  del  credere 
commission,  Gill  v.  Comber  1  Moore,  279;  but,  in  Grove,  v.  Dubois,  1  T. 
R.  112,  Bise  v.  Dickason,  ib.  285,  it  was  considered  that  the  amount  of 
the  value  of  the  goods  might  be  recovered  from  an  agent  of  this  nature 
under  the  count  for  goods  sold  and  delivered.  In  an  action  against  an 
agent*  with  a  special  count  for  not  paying  over  the  proceeds  of  goods  sold 
by  him,  the  receipt  of  the  proceeds  should  be  averred :  Serra  V.  Wright* 
6  Taunt.  45;  harden  v.  Parker.  2  Esp.  Rep.  710.  But  the  moneys 
received  are  recoverable  under  the  common  count  for  money  had  and 
received,  supra,  62.     .  % 

In  an  action  on  the  common  counts,  deft,  may  claim  deductions,  &c 
without  a  plea  or  notice  of  set-off,  though  it  is  always  safest  to  give  one, 
and  is  necessary  where  he  has  a  set-off  for  commission. 


Precedents. 

DECLARATION  IN  ASSUMPSIT  AGAINST  AGENT  EMPLOYED  TO  SELL  GOODS,  &C.  FOR  ROT 

ACCOUNTING  FOR  THEM. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  (any  day  about  time  of  delivery?)  at  &a 
(venue),  in  consideration  that  the  said  pit.,  at  the  special  instance  and  request  of  the 
said  deft.,  had  delivered  to  the  said  deft,  divers  goods  and  chattels;  to  withers  describe 
the  goods,  as  in  trover,  <fr.  It  does  not  appear  necessary  to  describe  them  with  exact 
number,  <J*c.),  of  the  said  pit,  of  great  value  to  wit,  of  the  value  of  £100  (state  a  suffi- 
cient sum),  to  be  sold  and  disposed  of  by  the  said  deft,  for  the  said  pit;  he,  the  said  deft, 
undertook,  and  then  and  there  faithfully  promised  the  said  pit,  to  render  a  just,  true, 
and  reasonable  account  of  the  said  goods  and  chattels  to  the  said  pit,  whenever  he,  the 
said  deft.,  should  be  thereunto  afterwards  requested.  And  the  said  deft  then  and  there 
had  and  received  the  said  goods  and  chattels  of  and  from  the  said  pit,  for  the  purpose 
aforesaid,  yet  the  said  deft.,  not  regarding  his  said  promise  and  undertaking,  but  con- 

triving  and  fraudulently  intending  to  injure  the  said  pit,  hath  not  rendered  to 
£64* J  the  said  pit  a  just,  true,  and  reasonable  or  *other  account  of  the  said  goods  and 

chattels,  or  any  part  thereof,  although  the  said  deft.,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (venue),  aforesaid,  was  requested  by  the  said  pit  so  to  do ;  but 
the  said  deft,  hath  hitherto  wholly  refused,  and  still  wholly  refuses,  so  to  do.  (It  is  usual 
to  add  a  count  on  an  executory  consideration  that  pit.  would  deliver,  and  stating  delivery 
accordingly,  and  a  sale  and  receipt  of  proceeds,  but  this  is  unnecessary.  Add  counts  for 
goods  sold,  money  counts,  and  an  account  stated.) 
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THE  LIES  FOB  HOT  TAKING  DUB  CARE  OF  THE  GOODS. 

And  whereas,  also,  heretofore,  to  wit,  on,  &c.,  at,  &fc,  in  consideration  that  the  said  pit 
at  the  like  special,  &a  of  the  said  deft,  had  delivered  to  the  said  deft,  divers  other  goods 
and  chattels,  to  wit,  &&,  of  great  value,  to  wit,  of  the  value  of  £50,  of  like  lawful,  &c 
he,  the  said  deft,  undertook,  and  then  and  there  faithfully  promised  the  said  pit,  to  take 
due  and  proper  care  thereof.  Yet  the  said  deft,  not  regarding  his  said  last-mentioned 
promise,  &c,  but  contriving,  &c,  did  not,  nor  would  take  due  and  proper  care  of  the 
avid  last-mentioned  foods  and  chattels,  but  wholly  neglected  so  to  do,  and  took  such  bad 
care  thereof,  that  afterwards  to  wit,  on  &c  the  said  last-mentioned  goods,  &c.  became 
and  were  wholly  lost  to  the  said  pit  to  wit,  at,  &c.  (See  directions  in  preceding 
precedenijy 

THI  LIES  FOB  NOT  RETURNING  GOODS  WHICH  DEFT.  DID  NOT  SELL. 

And  whereas,  also,  heretofore,  to  wit,  on,  &c,  at,  &c,  in  consideration  that  the  said 
pit,  at  the  like  special,  &c.  of  the  said  deft,  had  delivered  to  the  said  deft  divers  other 
goods  and  chattels,  to  wit,  &c.,  of  great  value,  to  wit,  of  the  value  of  £100,  of  like  lawful, 
Ac,  to  be  sold  and  disposed  of  by  him,  the  said  deft.,  for  the  said  pit,  for  a  certain  rea- 
sonable reward,  to  be  therefore  paid  by  the  said  pit  to  the  said  deft  in  that  behalf,  he, 
the  said  deft,  undertook,  and  then  and  there  faithfully  promised  the  said  pit,  that,  in 
ease  he  did  not  sell  and  dispose  of  the  said  last-mentioned  goods  and  chattels,  or  any 
part  thereof,  he  would  return  the  same,  or  such  as  were  not  sold  and  disposed  of,  to  him, 
the  said  pit,  when  he,  the  said  deft  should  be  thereunto  afterwards  requested.  And 
the  said  pit  in  fact  saith,  that  although  the  said  deft,  hath  not  sold  and  disposed  of  the 
last-mentioned  goods  and  chattels,  ofgreat  value,  to  wit,  of  the  value  of  £50,  yet  the 
said  deft,  although  he  was  afterwards,  to  wit,  on,  &c,  aforesaid,  at,  &c.,  aforesaid 
requested  bj  the  said  pit  so  to  do,  did  not,  nor  would  return  the  said  last-mentioned  goods 
sad  chattels  to  the  said  pit,  or  any  or  either  of  theiri,  or  any  part  thereof,  but  the  said 
deft,  so  to  do  hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and 
refuse  so  to  do,  to  wit,  at,  &c.,  aforesaid.    (Add  common  counts.) 

AGAINST  AN  AGENT  ON  A  PROMISE  NOT  TO  SELL  UNDER  A  FIXED  PRICE,  AND  TO  ACCOUNT 

FOR  SALE,  &C. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  that  the  said 
pit,  at  the  special  instance  and  request  of  the  said  deft,  had  then  and  there  retained 
and  employed  him,  the  said  deft,  in  that  behalf,  to  sell  and  dispose  of  divers,  chaises, 
gigs,  and  other  carriages,  of  and  for  him,  the  said  pit,  at  and  for  certain  prices  respec- 
tively, to  be  therefore  stated  to  him,  the  said  deft,  by  the  said  pit,  he,  the  said  deft, 
undertook,  and  then  and  there  faithfully  promised  the  said  pit,  not  to  sell  the  said 
chaises,  dtc.  under  the  said  prices,  and  id  render  a  just  and  true  account  of  the  sales  by 
him  made,  as  agent  as  aforesaid,  and  to  deliver  up  to  him,  the  said  pit,  such  of  the  said 
chaises,  &c.,  as  should  remain  unsold  by  him,  the  said  deft,  when  be,  the  said  deft, 
should  be  thereunto  afterwards  requested ;  and,  although  he,  the  said  deft,  then  and  there 
had  and  received  divers,  to  wit,  fifty  chaises,  fifty  gigs,  and  fifty  other  carriages,  of  and 
from  the  said  pit,  as  such  agent,  as  aforesaid,  and  he,  the  said  pit,  stated  the  prices  of 
the  same,  respectively,  to  him,  the  said  deft. ;  yet  the  said  deft,  thereby  craftily  and  subtly 
deceived  and  defrauded  the  said  pit  in  this,  to  wit,  that  he,  the  said  deft.,  from  time  to 
time,  and  at  all  times  after  the  making  of  his  said  promise  and* undertaking,  without  the 
knowledge  and  against  the  will  of  him,  the  said  pit,  sold  and  disposed  of  divers,  to  wit, 
thirty  of  the  said  last-mentioned  chaises,  &c.  at  much  smaller  prices  than  the  said  prices 
so  stated  to  him;  and  the  said  deft,  contriving  and  intending,  &c.,  hath  not,  although 
afterwards,  to  wit,  on,  &c.,  aforesaid,  and  often  times  before  and  since,  to  wit,  at, 
&&,  aforesaid,  requested  by  the  said  pit  so  to  do,  as  yet  rendered  a  iust  and  *true  £ *65  J 
or  other  account  of  the  said  sales,  or  delivered  up  to  him,  the  said  pit,  the  residue 
of  the  said  chaises,  &c.  which  remained  unsold  by  him,  the  said  deft  as  aforesaid,  but 
hath  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  so  to  do,  to  wit,  at, 
&&,  aforesaid.    (Add  goods  sold,  money  counts,  and  account  stated.) 

COUNT  AGAINST  AGENT  FOR  NOT  SELLING  AT  THE  BEST  PRICE, 

And  whereas,  also,  heretofore,  to  wit,  on,  &&,  at,  &c.,  in  consideration  that  the  said 
pit;  at  the  like  special,  &c,  of  the  said  deft.,  had  delivered  to  the  said  deft,  to  sell  and 
dispote  of  for  the  said  pit,  divers  other  large  quantities,  to  wit,  die.,  of  cloth  and  kersey- 
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mere,  of  great  value,  to  wit,  Ac,  he,  tbe  eaid  deft,  undertook,  dec,  to  perform  mk  deity 
in  and  about  the  sale  and  disposal  of  the  same  cloth  and  kerseymere ;  and,  although  the 
said  deft,  then  and  there  accepted  and  received  the  said  last-mentioned  cloth  and  ker- 
seymere for  the  purpose  aforesaid,  and  it  thereupon  then  and  there  became,  and  was, 
the  duty  of  the  said  deft,  to  use  due  endeavours  to  sell  and  dispose  of  the  same  for  the 
beet  prices  that  could  have  been  obtained  for  the  same ;  yet  the  eaid  deft,  not  regarding, 
dec,  did  not,  nor  would,  use  due  endeavours  to  sell  and  dispose  of  the  said  last-mention- 
ed cloth  and  kerseymere,  for  the  said  pit,  for  the  best  prices  that  could  have  been 
obtained  for  the  same,  but  wholly  neglected  so  to  do;  and  afterwards,  to  wit,  on,  &c, 
aforesaid,  and  on  divers,  &c,  so  improperly  conducted  himself  with  respect  to  tbe  said 
last-mentioned  cloth  and  kerseymere,  that  the  same  has  produced  much  less,  to  wit,  tbe 
sum  of  £200  less  for  tbe  use  of  the  said  pit,  than  the  same  would  have  produced  if  it 
had  been  duly  sold  by  the  said  deft  for  the  said  pit,  contrary  to  the  said  last-mentioned 
promise  and  undertaking  of  the  said  deft.,  to  wit,  at,  &c.,  aforesaid. 

AGAINST  AN  AGENT  FOR  ROT  TAKING  DUB  CARS  OF  GOODS  DELIVERED  TO  HIM  AT  DIFFERENT 
TIMES,  AND  SELLING  THEM  UNDEB  VALUE,  AND  BV  BARTERING  THEM,  &C. 

For  that  whereas,  heretofore,  to  wit,  on,  &c,  at,  &c.,  in  consideration  that  the  said 
pit,  at  the  special  instance  and  request  of  the  said  deft,  would  [from  time  to  time] 
retain  and  employ  him,  the  said  deft,  to  sell  and  dispose  of  cloth  and  kerseymere  of  the 
said  pit,  to  be  delivered  by  the  said  pit  to  the  said  deft,  for  that  purpose,  for  commis- 
sion and  reward  to  the  said  deft  in  that  behalf;  he,  the  said  deft,  undertook,  and  then 
and  there  faithfully  promised  the  said  pit,  to  take  due  and  proper  care  and  diligence  in 
about  the  selling  and  disposing  of  such  cloth  and  kerseymere,  and  the  said  pit,  in  fact, 
says,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  deft,  afterwards, 
to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  at,  &c.,  aforesaid,  did  retain  and  employ  him,  the 
said  deft,  to  sell  and  dispose  of  divers  quantities  of  cloth  and  kerseymere  for  the  said 

Sit,  and  daring  that  time,  to  wit,  on,  6zc.,  first  aforesaid,  and  on  divers,  &c.,  at,  &e«, 
elivered  to  the  said  deft,  divers  large  quantities,  to  wit,  fifty  pieces  of  cloth  and  &ve  hun- 
dred pieces  of  kerseymere,  of  the  said  pit,  of  great  value,  to  wit,  of  the  value  of  £— — , 
for  the  purpose  aforesaid,  and  the  said  deft,  on  those  several  days  and  times,  Accepted 
and  received  the  said  quantities  of  cloth  and  kerseymere  for  the  purpose  aforesaid;  and, 
although  it  thereupon  became,  and  was  the  duty,  of  the  said  deft.,  to  use  care  and  dili- 
gence in  and  about  the  endeavouring  to  sell  and  dispose  of  the  said  cloth  and  kerseymere, 
for  good  and  sufficient  prices,  and  although  the  said  deft,  could  and  might,  and  ought  to 
have  sold  the  said  cloth  and  kerseymere  for  good  and  sufficient  prices,  whereof  he, 
during  all  the  time  aforesaid,  had  notice,  to  wit,  at,  &c,  aforesaid,  yet  the  said  deft,  not 
regarding  his  said  promise  and  undertaking,  so  by  him  in  manner  and  form  aforesaid 
made,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive  and 
defraud  the  said  pit  in  this  behalf,  did  not,  nor  would  use  due  and  proper  care  and  dili- 

Smce  in  and  about  the  endeavouring  to  sell  and  dispose  of  the  said  cloth  and  kerseymere 
r  good  and  sufficient  prices,  but  wholly  neglected  so  to  do,  and  also,  afterwards,  to 
wit,  on  tbe  said  several  days  and  times,  wrongfully  and  injuriously  bartered  and 
exchanged  divers  large  quantities  of  the  said  cloth  and  kerseymere,  for  other  goods, 
wares,  and  mechandises,  of  much  less  value  than  the  said  cloth  and  kerseymere,  contrary 
to  the  said  promise  and  undertaking  of  the  said  deft,  and  his  duty  in  that  behalf,  to  wit, 
at,  &c.  aforesaid. 

FOB  SELLING  TO  PERSONS  UNFIT  TO  BE  TRUSTBa 

f66#l  *An&  whereas,  also,  heretofore,  to  wit,  on,  &c,  at,  &c.,  in  consideration  that 
L  J  the  said  pit  at  the  like  special,  &c.,  would  retain  and  employ  the  said  deft  to 
sell  and  dispose  of  divers  other  quantities  of  cloth  and  kerseymere  of  the  said  pit  on 
commission,  he,  the  said  deft,  undertook,  &c.,  not  to  sell  or  dispose  of  the  said  last- 
mentioned  cloth  or  kerseymere,  to  any  person  or  persons  unworthy  of  credit,  in  the  way 
of  trade  and  dealing,  and  unfit  to  be  trusted  with  goods  on  credit;  and  the  said  pit,  in 
fact,  saith,  that  he,  confiding,  &c^  did  afterwards,  to  wit,  on,  &c,  last  aforesaid,  and  on 
divers,  &c.,  at,  &c.,  retain  and  employ  the  said  deft  to  sell  and  dispose  of  such  cloth 
and  kerseymere  for  the  said  pit,  and  during  that  time,  and  on  divers,  &c.,  and  before  the 
commencement,  &c,  to  wit,  at,  &c,  delivered  to  the  said  deft  divers  large  quantities, 
to  wit,  &c,  of  great  value,  &c.,  for  the  purpose  last  aforesaid,  and  the  said  deft  on  the 
several  days  and  times  last  aforesaid,  accepted  and  received  the  said  last-mentioned 
cloth  and  kerseymere  for  the  same  purpose;  yet  the  said  deft,  not  regarding,  &&,  after- 
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wards,  to  wit,  on,  &c,  last  aforesaid,  and,  on  divers,  dec.,  at,  &c.,  aforesaid,  wrongfully 
sold  and  disposed  of  the  said  last-mentioned  cloth  and  kerseymere,  for  divers  sums  of 
money,  to  divers  persons  respectively,  to  wit,  to  Messrs.  T.,  B.,  and  D.,  and  divers  other 
persons  respectively,  unworthy  of  credit  in  the  way  of  trade  and  dealing,  and  unfit  to 
oe  trusted  with  goods  on  credit,  by  means  whereof  the  prioe  of  the  said  mentioned  cloth 
and  kerseymere  remains,  and  is,  wholly  in  arrear  and  unpaid  to  the  said  pit.,  and  he  is 
likely  wholly  to  lose  the  same,  to  wit,  at,  &c  aforesaid.  (Add  money  counts  mid 
r  staled,  dfa) 


iSAIHST  AM  AOBMT  KMPLOTSD  TO  8KLL  GOODS  ON  BIS  PROMISE  TO  USE  DUB  BNDSAVOURS 
TO  OBTAIN  PAYMKRT  Of  rEOOEEDS. 

Aad  whereas,  also,  heretofore,  to  wit,  on,  &c.v  aforesaid,  at,  &cf  aforesaid,  in  con- 
sideration that  the  said  pit.,  at  the  like  special,  &c.  of  the  said  deft,  had  retained  and 
employed  him,  the  said  deft,  for  reward  to  him  in  that  benalf.  to  sell  and  dispose  of 
certain  other  roods,  wares,  and  mechandises,  of  the  said  pit.,  of  great  value,  to  wit,  of 
the  value  of  JC100,  of  lawful  money,  in  certain  parts  beyond  the  seas,  for  the  said  pit, 
he,  the  said  deft,  undertook,  and  then  nnd  there  faithfully  promised  the  said  pit,  to  use 
due  endeavours  to  obtain  payment  of  the  money  for 'which  the  said  last-mentioned  goods, 
wares,  aad  merchandises,  should  be  sold,  for  the  said  pit,  and,  although  the  said  deft 
afterwards,  to  wit,  on,  &c,  aforesaid,  at,  &c.,  aforesaid,  sold  the  said  last-mentioned 
goods,  wares,  and  -merchandises,  for,  and  on  account  of  the  said  pit.  for  a  large  sum  of 

money,  to  wit,  for  the  sum  of  £ ,  of  like  lawful  mbney,  at,  &c>,  aforesaid ;  yet  deft, 

not  regarding  his  said  promise  and  undertaking,  so  by  him  in  manner  and  form  afore- 
said made,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive  and 
defraud  the  said  pit,  in  this  behalf,  did  not  use  due  endeavours  to  obtain  payment  of  the 
said  moneys  for  which  the  said  last-mentioned  goods,  wares,  aud  merchandises  were  so 
sold  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do;  and  by  means  in  conse- 
quence thereof,  the  said  pit  hath  not  as  yet  received  the  proceeds  of  the  last-mentioned 
goods,  wares,  and  merchandises,  and  is  likely  to  lose  the  same,  to  wit,  at,  &c.,  aforesaid. 


Evidence  far  Plaintiff. 

In  General.']  Pit  should,  in  the  first  place,  prove  the  cleft's  retainer 
and  employment  as  stated  in  the  declaration:  Lopez  v.  De  Tastet,  1  B. 
Jr.  B.  544.  If  the  same  was  by  any  written  document  between  them,  it 
should  be  produced  and  proved  in  the  usual  way.  If  the  damage  resulted 
from  a  deviation  from  specific  orders,  such  orders  should  be  proved,  Cowp. 
395;  and  so,  if  it  resulted  from  not  following  the  usage  of  trade  and  deal- 
ing: the  usage  should  be  proved:  Smith  v.  Lascelles,  2  T.  R.  188,  Cowp. 
488,  4  Burr.  2061 ;  6  T.  R.  12.  In  general,  in  order  to  render  an  agent 
liable,  pit.  may  show  that  he  did  not  exert  the  same  vigilance,  care,  and 
diligence,  as  a  prudent  person  would  exert,  and  which  is  a  question  for  a 
jury:  see  Kilsby  v.  Williams,  5  B.  &  A.  820,  Paterson  v,  Gandasequi, 
15  East,  62.  Even  though  the  agent  is  bound  to  adopt  the  usual  course  of 
trade,  pit.  may  still,  to  prove  deft.'s  liability,  show  that  he  adhered 
more  closely  to  it  *than  a  prudent  and  skilful  agent  would  have  [*67] 
done,  and  thereby  occasioned  a  loss:  2  Wils.  325;  Smith  v.  Las- 
eellesj  2  T.  R.  188,  Yelv.  202.  And,  where  there  are  specific  instructions, 
or,  in  the  absence  of  them,  an  usage  of  trade,  and  pit.  sustains  a  loss  by 
deft's  departure  from  them,  the  circumstance  of  deft. *s  intending  a  benefit 
to  his  principal  by  such  departure  will  not  avail  him,  Catalin  v.  Bet/, 
4  Camp.  183,  Dyer,  161, 1  H.  Bla.  159,  Cowp.  395;  though,  on  the  other 
hand,  he  will,  in  general,  be  safe  if  he  pursue  the  instructions  of  his  prin- 
cipal :  MolL  329.  Any  admission  made  by  deft  of  his  liability,  should  be 
proved :  ante, "  Admissions." 

In  an  action/or  not  accounting  far  Goods,  pit.  must,  in  addition  to 
vol.  i.  11 
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the  foregoing  evidence  as  to  retainer,  prove  the  delivery  of  the  goods  to 
deft,  in  the  character  of  agent,  as  alleged  in  the  declaration :  post,  title 
u  Principal  and  rfgenl."  Proof  of  the  delivery  or  consignment  of  goods 
will  vary  according  to  the  fact  If  there  was  an  invoice,  it  should  be 
proved,  post, "  Secondary  Evidence."    The  value  of  the  goods  should  be 

S roved :  if  the  deft,  has  sold  the  goods,  or  any  part  of  them,  the  sale  should 
e  proved:  the  pit.  should  prove  a  request  to  account,  though  it  may  be 
proved  after  a  reasonable  time,  Topham  v.  Braddick,  1  Taunt.  572,  12 
Mod.  444,  and  also,  if  possible,  the  receipt  of  the  proceeds  of  sale :  the 
purchaser  will  be  a  good  witness  for  this. 

In  an  action  to  recover  the  proceeds  of  sales  or  moneys  received  by  the 
deft,  which  would  be  recoverable  under  the  count  for  money  had  and 
received,  it  will,  in  addition  to  proof  of  the  receipt  of  the  money,  in  gene- 
ral, be  necessary  to  prove  the  transaction  is  closed,  Varden  v.  Pasker, 
2  Esp.  Rep.  710,  Lucas  v.  Choning,  1  Stark;  392;  or  else  show  that  it  is 
the  fault  of  the  agent  that  it  is  not:  ib.  Letters  written  by  the,  agent  to 
the  principal  will  be  evidence  against  him;  and  if  he  has  rendered  an 
account,  he  will  be  hound  by  it  Shaw  v.  Picton,  4  B.  &  C.  729.  A  sale 
of  the  goods,  and  actual  receipt  of  the  money  for  them,  will  be  presumed, 
when  a  reasonable  time  has  elapsed  after  the  deft.'s  refusal  to  account, 
per  Ld.  El/end.,  Hunter  v.  Welsh,  1  Stark.  224;  and  pit  will  recover  on 
proving  their  value:  ib.  Proof  of  deft  being  an  agent  under  a  del  ere* 
dere  commission,  supersedes  the  necessity  of  proving  the  receipts  of  the  pro* 
ceeds:  Paley,  76,  Grove  v.  Dubois,  1  T.  R.  112;  Bise  v.  Dickason,  ib:  285. 
See  further,  as  to  the  proof  against  an  agent  for  money  had  and  received, 
post,  "  Money  had  and  Received."  If  the  deft,  has  been  guilty  of  mis- 
conduct, and  he  seeks  to  deduct  the  amount  of  his  commission  on  the  sales 
from  pit's  claim,  pit  should  prove  such  misconduct:  White  v.  Chapman, 
1  Stark,  113;  ante. 

In  an  action  for  selling  at  and  under  Price,  if  the  deft,  received  any 
specific  instructions  as  to  price,  they  should  be  proved :  Du/resne  v.  Hut- 
chinson, 3  Taunt.  117,  Willes,  407,  3  B.  &  P.  489.  So,  if  there  was  any 
custom  or  usage  of  trade.  If  there  were  no  specific  instructions,  pit  should 
prove  the  value  of  the  goods  and  the  sale  of  them.  Prove  retainer  of  deft, 
and  delivery  of  goods. 

In  an  Action/or  selling  on  Credit,  if  deft  has  received  specific  in- 
structions, they  should  be  proved;  otherwise  it  should'be  proved  that  the 
usage  of  trade  was  against  selling  on  credit:  12  Mod.  514;  Scott  v.  Stir- 
man,  Willes,  407.  As,  an  usage  of  this  kind  in  the  sale  of  stock,  Wilt- 
shire v.  Sims,  1  Camp.  258,  Ltfevre  v.  Lloyd,  5  Taunt  749,  12  Mod. 
514;  or  in  a  sale  by  an  auctioneer,  by  auction,  Brown  v.  Stalon,  2  Chit 
R.  353.  Proving  deft,  bartered  the  goods  would  make  him  liable :  Gucr- 
riero  v.  Peile,  3  B.  &  A.  616.  Though  there  be  no  specific  instructions  or 
usage  against  selling  on  credit,  pit  will  render  deft  liable  by  proving  the 
credit  given  was  unreasonable  and  not  customary:  Buls.  183.   Prove  the 

retainer  and  delivery  of  the  goods. 
[*68]  *If  the  agent  has  taken  a  security  instead  of  cash,  pit  may  show 
the  security  was  such  as  would  give  him  unnecessary  trouble  or 
risk:  Yelv.  202.  If  a  broker  employed  to  sell  goods,  sell  them  for  a  bill 
at  a  given  date,  and  draw  on  the  buyer  for  the  amount,  he  is  answerable 
on  the  bill  to  his  principal,  Ltfevre  v.  Lloyd,  5  Taunt  749;  or  if  he  take 
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a  security  payable  to  himself  from  the  purchaser,  and  give  his  own  teen* 
rity  to  the  principal  for  the  net  proceeds,  he  will  be  liable,  Simpson  v. 
Swan,  3  Camp.  291;  and  he  will  be  liable  for  a  loss  arising  from  mixing 
up  the  proceeds  of  the  sale  with  his  own  at  his  banker's:  11  Ves.  362: 
R.  &  M#  382. 

In  an  action  for  selling  to  a  person  unfit  to  be  trusted,  pit.  should 
show  the  party  was  in  reputed  bad  circumstances  at  the  time  of  the  sale, 
12  Mod.  514,  Wiltshire  v.  Sims,  1  Camp.  258;  or  that  such  was  known 
to  deft.:  the  circumstance  of  deft. 's  selling  his  own  goods  for  ready  money, 
would  be  a  strong  inference  against  him,  ib.  Prove  the  retainer  and 
delivery  of  goods. 

In  an  action  for  the  Loss  of  Goods,  if  the  agent  did  all  that  by  his 
industry  he  could  for  their  preservation,  Vere  v.  Smith,  1  Ven.  121,  and 
kept  them  with  the  same  care  he  did  his  own,  Qoggs  v.  Bernard,  2  Ld. 
Raym.  917,  Maltby  v.  Christie,  1  Esp.  Rep.  341,  he  will  not  be  liable, 
and  proof  must  be  adduced  accordingly  against  this.  An  agent  is  not 
liable  in  case  of  fire,  2  Mod.  100,  robbery,  Co.  Lit.  88,  ft.,  or  any  other 
accidental  damage  happening  without  hfe  default :  ib.  and  Rol.  Ab.  124. 
However,  if  the  pit.  can  prove  the  loss  happened  by  previous  neglect, 
though  not  the  immediate  fault  of  the  agent,  he  will  render  the  deft.  Ha- 
ble :  as,  if  goods  be  burned  in  a  warehouse,  in  the  removal  of  which 
there  has  been  an  improper  delay :  6  Ves.  496.  Prove  the  retainer  and 
delivery  of  goods. 

In  •Action  for  Misconduct  when  employed  to  purchase.']  The  retainer, 
must  be  proved :  it  is  the  duty  of  an  agent  to  buy  for  his  principal  in  the 
most  beneficial  manner,  and,  as  in  all  other  cases,  to  exercise  proper  skill, 
&c,  and  he  will  be  liable  whenever  he  deviates  from  his  orders  in  price, 
quality,  or  kind:  Paley,  28  to  36;  pit.  should,  therefore,  adduce  his  proof 
accordingly.  Where  an  agent  grossly  misstates  the  quantity  of  goods 
purchased  by  him,  and  such  misstatement  be  productive  of  loss  to  his 
employer,  he  would  be  liable,  though  the  agent  thereby  derived  no  addi- 
tional pecuniary  benefit:  Ld.  M.  of  London  v.  Brandon,  Holt.  438, 441,  n. 
Where  pit  ordered  tobacco  of  the  best  quality)  and  the  agent  purchased  it 
of  so  inferior  a  description  that  a  person  to  whom  it  was  shipped  brought 
an  action  against  pit.  and  recovered,  it  was  held,  that  pit.  could  recover 
from  his  agent  the  whole  damage  that  he  had  suffered  by  his  neglect, 
Mainwaring  v.  Brandon,  8  Taunt  202 ;  and  it  will  be  no  waiver  of 
principal's  right  though  he  may  have  received  a  bought  note  not  stating 
it  to  be  of  the  best  quality:  ib.  Pit.  may  show  he  sustained  a  loss  in 
consequence  of  deft,  himself  being  the  seller.  3  Chit.  Com.  JL.  217. 

In  action  far  not  Insuring,  after  proof  of  the  retainer,  pit  should  prove 
his  interest  in  the  property  to  be  insured :  Park.  Ins.  4:  Delaney  v.  Stod* 
dart,  1  T.  R.  24.  The  agent  must  insure  where  it  has  been  the  course  of 
dealing  to  do  so ;  or  where  the  principal,  having  effects  in  the  agent's 
hands,  orders  him  to  insure,  or  where  bills  of  lading  are  sent  to  the  agent 
conjointly  with  orders  to  insure,  he  must  do  so,  though  his  principal  have 
mortgaged  to  him  the  subject  of  insurance,  and  the  .mortgage  have  be* 
come  absolute.  But  he  is  not  bound  to  insure,  at  ail  events,  but  only  to 
do  his  utmost  to  effect  it :  Smith  v.  Lascelles,  2  T.  R.  187.  And,  in  all 
cases  where  the  agent  makes  an  ineffectual  insurance,  or  neglects  to 
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insure,  he  will  be  liable  in  the  same  manner  as  if  he  had  been  the  insurer 
himself:  Mai.  86 ;  Beawes,  43;  Ddaney  v.  Stoddart,  i  T.  R  24; 
[#69]  Wallace  v.  Telfair,  2  T.  It  188,  n.  "Therefore,  if  an  agent  omit 
to  insert  a  clause  usual  in  the  policy,  and  loss  ensue  by  the  omis- 
sion, he  will  be  liable  for  the  sum  directed  to  be  insured,  deducting  the 
premium :  Mallough  v.  Barker,  4  Camp.  150.  But  he  will  not  be  liable 
to  an  action  for  neglecting  to  insert  in  a  policy  a  liberty  to  carry  simulated 
papers  not  mentioned  in  his  written  instructions,  though  it  may  have 
been  verbally  communicated  to  him  that  simulated  papers  were  to  be  used 
in  the  voyage,  Fomin  v.  Oswell,  3  Campb.  357;  or  wording  the  clause  so 
as  not  to  include  certain  goods  intended  to  be  insured,  he  will  be  liable: 
Park  v.  Hammond,  2  Marsh,  189;  6  Taunt  495,  s.  c. 

In  Action  for  not  giving  Plainliff  Notice  of  a  fact  known  by  the  deft., 
and  which  ought  to  have  been  communicated  to  pit.,  and  for  the  want  of 
which  a  loss  is  sustained  by  pit.,  he  should  prove  deft.'s  knowledge  of 
that  fact,  and  that  it  was  a  material  one:  such  as  proving  a  sale  by  deft 
without  information  to  pit.,  13  Yin.  Ab.  4;  or  a  bill  of  exchange  remitted 
to' deft.,  Beawes,  431:  or  a  notice  of  insolvency  of  an  underwriter,  2  Camp. 
546,  w.  A§  to  attorney  not  giving  notice,  post.  The  retainer  should  be 
proved. 

In  an  Action  against  a  gratuitous  Agent,  as  he  is  not  liable  for  a 
mere  nonfeasance,  pit.  must  prove  he  has  been  guilty  of  misfeasance: 
2  Ld.  Raym.  909;  ElseeY.  Gatwaed,  5  T.  R.  143;  Wilkinson  v.  Cover* 
date,  1  Esp.  Rep.  74.  As,  if  an  attorney  should  undertake  gratuitously 
to  conduct  a  cause,  and  he  did  so  conduct  it,  pit.  should  show  he  did  it  in 
such  a  gross  manner  as  to  create  the  loss.  And,  in  all  cases,  in  order  to 
render  a  gratuitous  agent  liable,  pit.  should  show  he  did  not  pay  the  same 
attention  to  the  trust  as  he  reasonably  would  for  himself  in  his  own 
affairs:  S  Chit.  Com.  Law,  215.  Mixing  money  of  principal's  with  his 
own  at  bankers,  and  they  fail,  he  is  liable  for  the  loss:  1  J.  &  W.  241; 
Robinson  v.  Ward,  R.  &  M.  274;  Maud  v.  Water  house,  2  C.  &  P.  579. 
The  retainer  should  be  proved. 

Damage.']  The  pit's  damage  must  be  proved.  In  general,  it  is  not 
necessary  to  prove  special  damage,  and,  if  pit.  makes  out  his  case,  he 
will  be  entitled  to  nominal  damages  at  all  events.  If  pit.  seeks  to  prove 
actual  damage,  a  loss  of  some  legal  benefit  should  be  proved;  proof  of  the 
loss  of  a  profitable  advantage  is  not  sufficient :  Webster  v.  De  Tastet, 
7  T.  R.  157;  Park.  In.  303,  ante.  The  pit  will  be  entitled  to  recover  the 
amount  of  any  direct  loss  by  the  goods,  Moll.  327,  Cr.  J.  265,  as  well  as 
any  sums  expended  by  him  in  reparation  to  others,  and  the  measure  of 
damages  ought  to  be  the  damages  and  costs  recovered  in  the  action  against 
the  pit. :  Mainwaring  v.  Brandon,  8  Taunt.  208.  But  the  debt  to  be 
recovered  from  the  agent  is  the  balance  only  of  money  received  by  him 
after  deducting  all  just  allowances,  though  not  pleaded  by  way  of  set  off, 
4  Burr.  2 1 33 ;  but  he  will  not  be  liable  for  interest  if  he  applies  the  money 
to  his  own  use,  or  even  mixes  it  up  with  his  own  at  his  banker's:  Sogers 
v.  Taylor,  2  Esp.  Rep.  704;  Robinson  v.  Ward,  R.  &  M.  274.  And, 
where  the  goods  are  forfeited  by  the  agent's  making  improper  entries  at 
the  Custom  House,  the  extent  of  his  liability  is  said  to  be  the  cost  price 
of  the  goods,  if  to  be  exported,  and  the  sale  price  if  they  are  to  be  import- 
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ed,  with  reference  to  the  country  where  the  seizure  is  made:  Mai.  Lex. 
Mer.  83;  13  Vin.  Ab.  4.  In  actions  against  agents  for  not  insuring,  ante, 
68,  ph.  can  only  recover  according  to  his  interest,  which,  as  well  as  the 
loss,  he  must  establish  in  proof:  Park.  Ins.  4;  Dellaney  v.  S tod  dart,  1  T. 
R.  24 ;  post,  u  Policy."  The  amount  of  the  damages  which  the  pit.  will 
be  entitled  to  recover,  will  be  the  sum  directed  to  be  insured,  deducting 
the  premiums  paid:  Mallough  v.  Barker,  4  Camp.  150.  As  to  what  deft 
may  deduct,  post,  71. 

Evidence  for  Defendant 

In  general,  deft  should  be  prepared  to  disprove  pit's  case.  A 
variance  *in  the  declaration,  in  stating  the  retainer  as  an  absolute  [*70]] 
when  it  was  only  a  conditional  one,  would  be  ground  of  non-suit  : 
Lopes  v.  de  Tastet,  1  B.  &  B.  544.  Deft,  may  show  in  defence,  that  he 
performed  his  employment ;  and,  if  the  terms  of  the  employment  are  in 
dispute,  he  should  be  prepared  to  prove  the  nature  of  them.  In  an  action 
for  misconduct,  he  may  show  he  pursued  the  express  orders  of  his  prin- 
cipal, or  in  the  absence  of  them,  that  he  pursued  the  usual  and  accustom- 
ed course  of  trade  and  dealing,  proving  the 'same.  Proving  his  good  in- 
tentions towards  principal  forms  no  defence,  ante,  67. 

"It  is  a  settled  rule  of  law  that  an  agent  shall  not  be  allowed  to  dispute 
the  title  of  his  principal,  and  that,  therefore,  he  shall  not,  after  accounting 
with  his  principal  and  receiving  money  in  that  capacity,  afterwards  say 
that  he  did  not  do  so,  and  did  not  receive  it  for  the  benefit  of  his  prince 
pal,  but  for  that  of  some  third  person :"  per  Abbott,  C.  Ji9  Dixon  v. 
Hammond,  2  B:  &  A.  313. 

Fraud.]  Deft.,  in  an  action  for  misconduct,  may  also  show  that  the 
transaction  in  which  he  was  employed  was  fraudulent,  but  he  must  show 
that  it  was  part  of  the  employment  to  defraud ;  as  in  the  clase  of  defraud- 
ing by  the  non-payment  of  duties,  for,  if  he  merely  show  that  the  duties 
were  not  paid,  it  will  be  insufficient:  Catlin  v.  Sell,  4  Camp,  184 ;  see 
Wilkinson  v.  Loudonsack,  3  M.  &  S.  117;  Gross  v.  La  Page,  Holt, 
105-7.  He  may  also  show  that  his  compliance  with  his  instructions 
would  have  been  a  fraud  upon  others ;  as,  where  an  agent  was  employed 
to  sell  certain  articles,  and  the  condition  of  the  sale  purported  that  the 
highest  bidder  should  be  the  purchaser,  but  the  agent  had  private  instruc- 
tions not  to  sell  under  a  certain  sum,  in  which  case  it  is  sufficient  if  he 
sold  to  the  highest  bidder,  though  for  less  than  the  sum  to  which  he  was 
secretly  limited :  Bezwell  v.  Christie,  Cowp.  395. 

That  Principal  has  adopted  his  Jets.]  Though  deft,  has  not  complied 
with  pit's  instructions,  he  may  show  pit.  has  adopted  his  acts,  as  where 
deft,  has  put  out  pit's  money  dn  interest,  and  he  receives  it  for  any  time 
with  knowledge,  it  will  be  an  affirmance  of  the  transaction,  and  will  ex- 
empt the  agent  from  liability  if  the  security  fail :  2  Freem.  R.  48 :  Eq. 
Ca.  Abr.  708.  When  an  agent  deviates  from  his  instructions,  the  princi- 
pal has  a  right,  as  soon  as  he  knows  of  the  deviation,  to  repudiate  what 
he  has  done ;  but,  if  he  does  not  mean  to  accede  to  what  has  been  done, 
he  is  bound  immediately  to  take  steps  to  notify  his  dissent :  per  Bay  ley,  J., 
2  D.  fc  R.  270.  Deft  may  also  show  that  pit.  did  not  disclose  to  turn  facts 
within  his  (principal's)  knowledge,  and  whereby  the  loss  occurred :  May- 
hew  ▼.  Earns,' S  B.  &  C.  603. 
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In  an  Action  for  not  accounting,  ante,  67,  he  should  be  prepared  to 
disprove  pit's  case,  and  show  he  has  duly  accounted. 

In  an  Action  to  recover  the  proceeds  of  Goods  or  moneys  received  by 
him,  ante,  87,  he  should  disprove,  if  possible,  the  pit's  case  as  to  the  re- 
ceipt of  such  moneys.  He  may  prove  the  transaction  is  not  closed,  ante, 
67 ;  he  may  show  he  has  paia  over  the  money  to  another  person,  and 
that  he  had  authority  to  do  so ;  the  onus  lies  upon  him  to  show  that  he 
had  such  authority :  Smith  v.  Watson,  2  B.  &  C.  407,  3  D..&  R.  751. 
Deft,  may  also  prove  that  he  remitted  the  money  received  by  him  for  his 
principal  in  the  usual  way,  and  it  will  be  a  sufficient  defence,  therefore  where 
pit  engaged  deft,  to  receive  money  for  him,  and  remit  a  bill  for  it  by  post, 
which  the  agent  did,  but  the  letter  was  suppressed  and  the  money  upon 
the  bill  received  at  the  bankers  by  some  unknown  person,  the  agent  is 
discharged :  Warwick  v.  Noakes,  Peak.  Rep.  68.  And,  where  a  stew- 
ard,  in  receiving  rents,  takes  bills  from  persons  of  reputed  credit,  yet  he 

will  be  excused,  though  the  bills  be  dishonoured  and  the  money 
[*71]  lost :  3  *Atk.  480.    And  where  a  banker,  who  had  received  bills 

of  exchange  for  the  purpose  of  procuring  payment,  took  the  ac- 
ceptor's check  instead  of  money,  yet  he  was  held  discharged,  though  the 
check  was  dishonoured,  as  it  appears  that  the  banker  only  pursued  the 
usual  course  of  business :  Russell  v.  Hanker/,  6  T.  R.  12.  Where  an 
agent  takes  securities,  they  must  be  such  as  principal  can  avail  himself  of 
by  reasonable  diligence  and  without  risk  or  trouble :  1  Buls.  104 ;  Yelv. 
302 ;  Winch.  53.  And  an  agent  residing  abroad  may  show  that  money 
was  subsequently  depreciated  by  edict,  &c. :  Moll.  424.  As  to  fraud, 
ante,  70. 

In  an  Action  for  Purchasing  damaged  goods,  he  may  show  that  the 
goods  were  damaged  after,  and  not  before  he  bought  them :  Mai.  84. 

In  Actions  for  Selling  on  Credit,  or  to  a  Person  unfit  to  be  trusted, 
or  for  the  Loss  qf  Goods,  the  evidence  for  deft,  may  be  collected  from 
ante,  tf  7-8. 

In  an  Action  for  not  Insuring,  it  will  be  no  defence  to  him  to  show 
that  he  was  directed  to  insure  against  British  capture,  for  that  will  not 
render  the  whole  insurance  void,  but  only  pro  tanto:  G laser  v.  Cowit,  1 
M.  &  S.  52.  Deft  may  show  that  his  promise  to  insure  was  merely  gra- 
tuitous :  and  that  he  never  acted  on  such  promise ;  for,  if  he  once  actually 
interfered,  he  would  be  liable  for  gross  neglect,  Wilkinson  v.  Coverdale* 
1  Esp.  Rep.  74,  Marsh,  208 ;  or  that  he  had  no  effects  in  his  hands,  and 
declined  from  the  first,  Smith  v.  Las  c  tilts y  2  T.  R.  189;  and,  if  bills  of 
lading  were  consigned  to  him,  that  he  refused  at  the  same  time  to  accept 
them,  ib.  In  an  action  against  an  agent  for  a  failure  in  making  assurance, 
as  it  is  a  principle  that  he  stands  in  the  place  of  an  insurer,  he  is  entitled 
to  any  defence  which  an  insurer  could  have  made,  Park,  4,  Dtlancy  v. 
Stodart,  1  T.  R.  24;  he  may,  therefore,  avail  himself  of  a  deviation  in  the 
voyage,  ib.  22;  or  the  illegality  of  the  intended  insurance,  Webster  v.  De 
Tastet,  7  T.  R.  157.  And,  if  the  neglect  complained  of  be,  that  by  the 
non-communication  of  a  material  fact  to  the  underwriters  in  making  the 
insurance,  the  policy  was  avoided,  the  agent  may  make  it  appear,  by  way 
of  defence,  that  the  fact  communicated,  would  have  made  it  impossible  to 
get  the  insurance  effected:  Anon.  Cor.  Chambre,  J.  York  Sum.  Assizes, 
1808. 


AGENT,  ACTIONS  AGAINST.  71 

In  an  Action  against  a  gratuitous  Agent,  he  should  be  prepared  to 
show  he  was  one,  and  that  he  acted  to  the  best  of  his  knowledge,  and  was 
not  guilty  of  gross  negligence,  but  took  the  same  care  of  pit's  goods  as  of 
his  own;  and,  where  a  general  merchant  entered  goods  as  of  his  own  and 
another  person's  at  the  Custom  House,  under  a  wrong  entry,  whereby 
they  were  forfeited,  it  was  held  that  he  was  not  liable,  as  he  received  no 
reward,  and  was  not  of  a  profession  that  implied  skill:  Shiells  v.  Black- 
burnt,  1  H.  Bl.  158. 

7b  reduce  damages,  deft,  is  entitled  to  deduct  all  just  allowances  which 
he  has  a  right  to  retain  out  of  the  sum  demanded,  without  pleading,  or 
giving  notice  of  set-off:  Dale  v.  Sollet,  4  Burr.  2 1 33.  As  to  such  charges, 
see  ante,  69.  Deft  may  as  well  prove,  if  possible,  he  acted  with 
*an  intention  of  benefiting  principal,  but  this  will  not  afford  a  [*72] 
ground  for  defence,  ante,  67. 


Actions  against  Agent,  by  Third  Persons. 

Form  of  Remedy,  Pleadings,  and  Precedents,  72. 
Evidence  for  Plaintiff,  72  to  75. 
Actions  against  Agent  contracting  on  his  own  Account,  72. 
where  Principal  unknown,  ib. 
where  no  apparent  or  responsible  Principal,  ib. 
where  Agent  has  exceeded  his  Authority,  or  acted  under  an 

Authority  Principal  had  no  right  to  give,  74. 
for  Money  had  and  received,  ib. 
for  Torts,  ib. 
Evidence  for  Defendant,  IS. 
Action  against  Agent  contracting  on  his  own  Account,  75. 
where  Principal  was  unknown,  ib. 
where  Agent  has  exceeded  his  Authority,  or  acted  under  an 

Authority  Principal  had  no  right  to  give,  ib. 
for  Money  had  and  received,  ib. 
for  Torts,  ib. 


Form  of  Remedy,  Pleadings,  and  Precedents. 

There  is  no  peculiar  form  of  remedy  in  any  action  at  the  suit  of  third 
persons  against  an  agent,  he  being  liable  only  as  a  principal,  and  not  as 
agent:  consequently,  there  are  no  forms  of  pleadings  or  precedents.  For 
those  relative  to  attorneys,  auctioneers,  bailees,  carriers,  and  other  such 
particular  agents,  see  those  titles. 

JEvidencefor  Plaintiff, 

In  Action  against  Agent  contracting  on  his  own  Account.]  The 
proofs  relative  to  the  subject  matter  of  the  action  in  this,  as  well  as  the 
other  following  actions  against  agents,  will  be  similar  to  those  against 
other  parties  in  general.  Pit.  should  show  that  the -deft  personally  con- 
tracted, either  by  parol  or  under  seal,  for  the  performance  of  the  agree- 
ments in  his  own  name;  and  deft,  will,  in  general,  be  responsible,  though 
ha  describe  himself  as  agent,  and  though  the  principal  be  known.  Where 
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an  agent  employed  to  wind  up  the  concerns  of  a  person  deceased,  gave  an 
undertaking  to  a  creditor  of  the  deceased  to  furnish  money  to  meet  an 
acceptance  which  such  creditor  had  given,  in  furtherance  of  an  arrange- 
ment for  delaying  payments,  in  hopes  that  funds  might  be  forthcoming,  he 
was  held  liable  on  such  undertaking,  though  he  was  merely  a  clerk,  and 
had  .no  interest  in  the  goods  sold  by  the  creditor,  nor  had  received  any 
funds:  Maud  v.  Water house,  2  C.  &  P.  579.  Where  A.  employs  B.  to 
sell  goods  for  him,  and  C.,as  B.'s  broker,  procures  a  purchaser,  and  draws 
a  bill  for  the  amount,  payable  to  A.,  which  is  accepted  by  the  purchaser, 
but  dishonoured :  it  was  held  that  C.  is  answerable  to  A.,  as  drawer  of 
the  bill :  Lefevre  v.  Lloyd,  1  Marsh,  318;  5  Taunt.  749,  s.  c.  An  agent 
to  a  country  bank,  to  whom  pit.  sent  a  sum  of  money,  in  order  to  procure 
a  bill  upon  London,  drew,  in  his  own  name,  for  the  amount  upon  the  firm 
in  London,  the  two  firms  being  the  same :  held,  that  the  agent  was  liable, 
as  drawer,  although  pit.  knew  that  he  was  agent,  and  supposed  that  the 

bill  was  drawn  by  him  as  such,  and  on  account  of  the  country 
[*73]  bank  to  which  the  *agent  paid  over  the  money;  Leadbitterv. 

Furrow,  5  M.  &  S.  345.  And  if  an  agent  expressly  stipulate  by 
a  written  agreement,  or  tinder  seal,  though  he  describes  himself  as  an 
agent,  and  acting  on  behalf  of  another,  whom  he  mentions,  he  will  be 
liable.  Therefore,  where  an  agent,  by  a  written  agreement,  expressed  to 
,be  made  by  himself  on  behalf  oi  A.  B.  of  the  one  part,  and  the  pit.  of  the 
other,  stipulated  to  execute  a  lease  of  certain  premises  to  the  pit.,  he  was 
held  to  be  personally  liable;  and  it  was  said  by  Best,  C.  J.,  that  there  was 
no  distinction  between  an  agreement  of  this  nature  by  parol  or  by  deed: 
Norton  v.  Herron,  R.  &  M.  229;  5  Moo.  278.  And,  where  attorneys 
gave  the  following  written  undertaking, "  We,  as  solicitors  to  the  assign- 
ees, &c.,  undertake  to  pay  the  landlord  his  rent,  provided  it  does  not 
exceed  the  value  of  the  effects  distrained,"  they  were  held  personally 
liable :  Burrel  v.  Jones,  3  B.  &  A.  47.  And,  if  an  attorney  personally 
undertakes  to  withdraw  a  record,  he  will  be  liable :  Iveson  v.  Coning  ton, 
1  B.  &  C.  160;  2  D.  &  R.  307;  3D.&H  503 :  Spittle  v.  Lavender,  5 
Moo.  270 ;  R.  &  M.  229;  post,  u  Attorneys."  And  where,  by  deed,  an 
agent  covenants  "for  himself,  his  heirs,"  &c.,  for  the  act  of  another,  he  is 
personally  liable,  although  he  describe  himself  as  agent :  Appleton  v. 
JBincks,  5  East,  148.  But  the  liability  must  clearly  appear  from  the 
whole  context  of  the  instrument;  therefore,  where  A.,  an  auctioneer,  being 
employed  to  sell  an  estate  of  B.'s,  signed  an  agreement  with  C.  for  the 
purchase,  in  his  own  name,  as  agent  of  B.,  and  B.  himself  shortly  after- 
wards signed  it,  adding,  "  I  hereby  sanction  this  agreement  and  approve 
of  A.'s  having  signed  it  on  my  behalf,"  it  was  held  that  A.  was  not  perr 
socially  liable,  as  the  agreement  by  A.  and  ratification  by  B.  formed  but 
one  transaction,  and  showed  that  it  was  the  understanding  of  all  parties 
that  A.  should  not  be  liable :  5  Moo.  270.  Where  the  seller  of  goods, 
with  the  assent  of  the  agent,  chooses  to  give  a  distinct  credit  to  such  agent, 
knowing  him  to  be  such,  the  agent  alone  can  be  sued:  Palerson  v. 
Oandasequi,  15  East,  62;  Leggatt  v.  Reed,  C.  &  P.  16.  As  to  evidence 
in  defence,  post,  75. 

In  an  action  where  the  Principal  was  unknown.]  The  pit.  may  show 
the  deft's  liability  on  a  contract,  by  reason  of  his  having  entered  into  it 
without  disclosing  his  principal,  and  though  it  be  known  that  the  agent 
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arts  in  a  Tepre«ent&ttae  character.  Therefore,  where  an  auctioneer  does 
not  disclose  the  name  of  his  principal  at  his  time  of  sale,  he  is  liable  for 
the  non-completion  of  the  contract :  Hanson  v.  Roberdeau,  Peak.  Rep. 
163;  Mitchison  ▼.  Hewson,!  T.  R.  350;  McBrain  v.  Fortune,  3  Camp. 
317;  15  East,  62;  Paley,  293;  5  Moore,  270.  And,  where  an  agent 
residing  in  this  country  enters  into  a  contract  for  another  residing  abroad, 
he  will  be  personally  liable:  De  Gaillon  v.  VAigle,  1B.&P.  368;  15 
East,  69.  A  master  of  a  ship  is  generally  liable  for  necessaries  furnished 
abroad,  Cowp.  639,  Westerdell  v.  Dale,  7T.R  312;  and  in  this  country, 
unless  they  were  furnished  by  the  credit  of  the  owner,  either  he  or  the 
owners  may  be  sued,  Thompson?.  Finden,  4  Carr.  &  Payne,  159. 

In  an  Action  where  there  was  no  responsible  or  apparent  Principal, 
the  agent  is  liable.    Thus,  where  the  acting  commissioners  under  a  navi- 
gation act  entered  into  an  agreement  with  an  engineer  to  complete  a 
certain  work,  it  was  held  that  they  were  liable,  though  they  had  no  funds: 
Ambl.  769,  772.    So,  where  A.  agreed  with  B.  and  C.  to  pave  certain 
streets,  and  they,  on  behalf  of  the  parish,  agreed  to  pay,  they  were  held 
liable:  Hard.  205;  1  Bro.  C.  C.  101;  Paley,  293.     So,  where  commis- 
sioners, under  an  inclosure  act,  drew  drafts  on  their  bankers,  it  was  held 
that  they  were  personally  responsible  to  the  banker  for  the  sums  paid  by 
them  on  such  drafts :  Eaton  v.  Bell,  5  B.  &  A.  35 ;  Burrelr.  Jones,  3  B. 
&  A.  47.    So,  where  parishioners  at  a  vestry  make  an  order,  authorising 
the  churchwardens  to  repair  a  church,  the  churchwardens  are 
alone  *responsible:  Lanchesterv.  Tricker,!  Bing.  201;  Same  v.  [*74] 
Frewer,  2  Bing.  361.     Commissioners  and  churchwardens,  or 
others,  the  agents,  who  employ  or  enter  into  a  contract  with  another,  or 
for  whom  an  agent  acts,  are,  in  general,  liable,  when  they  have  a  power 
of  reimbursing  themselves  at  the  time  of  the  contract;  and  on  this  princi- 
ple the  cases  in  1  Bro.  C.  C.  101,  Eaton  v.  Belly  5  B.  &  A.  34,  and 
Brooke  v.  Guest,  cited  in  3  Bing.  481,  were  decided.    And  on  the  same 
principle,  in  Higgins  v.  Longton,  there  also  cited,  it  was  held,  that  com- 
missioners of  a  turnpike  were  personally  liable  to  persons  employed  about 
the  construction  and  repairs  of  a  road ;  and  in  Brooke  v.  Guest,  a  church- 
warden was  held  personally  liable  to  a  person  whom  he  had  employed  to 
draw  plans  of  a  church;  and,  as  we  have  before  seen,  it  is  clear  such 
agents  are  liable,  if  they  personally  contract,  ante,  78.     In  Sprot  v. 
Powell,  3  Bing.  478,  it  was  held,  that  vestrymen,  who  signed  a  resolution, 
ordering  the  parish  surveyor  to  take  steps  for  defending  an  indictment  for 
not  repairing  a  road,  were  not  liable  to  the  attorney  employed  by  the 
surveyor ;  they  having  no  power  at  that  time  to  reimburse  themselves, 
the  surveyor  should  have  been  sued.    But  the  agents  of  government, 
acting  for  the  public,  are  not  liable  to  be  sued  upon  contracts  made  with 
them  on  behalf  of  government.    So  the  govenor  of  a  colony  has  been 
held  not  to  be  liable:  McBeath  v.  Haldimand,  1  T.  R.  172 ;  Unwin  v. 
JVolsey,  ib.  674.    And  an  action  does  not  lie  against  a  public  officer  (as 
the  secretary  at  war,)  by  individuals,  for  sums  which,  as  a  public  officer, 
he  is  authorized  to  pay  them,  although  he  may  have  received  the  money 
applicable  to  that  purpose :  Gidley  v.  Lord  Palmerston,  3  B.  &  P.  275. 

In  an  Jlction  where  the  Agent  has  exceeded  his  Authority  so  that 
the  Principal  is  not  liable,  or  acted  under  an  Authority  which  he 
Anew*  the  Principal  has  no  right  to  give,  he  will  be  liable;  as,  where  an 
voi..  1.  12 
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agent  Jells  property  under  a  notice  that  it  does  not  belong  to  his  principal, 
and  in  which  case  the  pit.  should  prove  such  notice:  Cowp.  566 ;  4  Bur* 
1984;  B.  N.  P.  133;  Fenn  v.  Harrison,  3T.R.  757:  Greenway  r. 
Hurd,  4  ib.  553.  The  pit  should,  in  an  action  against  an  agent  for 
exceeding  his  authority,  be  prepared  to  prove  the  agency.  See  "Prin- 
cipal and  •Agent" 

In  Action  for  Money  had  and  received.]  The  proofs  in  this  action 
will,  for  the  most  part,  be  found  post, "  Money  Had  and  Received."  The 
pit.  must,  as  a  general  rule,  prove  the  receipt  of  the  money,  for  the  pur- 
pose of  being  paid  over  to  the  pit,  and  the  deft.'s  engagement  so  to  pay 
it  over :  Williams  v.  Everett,  14  East,  590 ;  2  Roll  R.  441;  Firbank  v. 
Bell,  1  B.  &  A.  36 ;  1  Moore,  74.  Where  the  action  is  to  recover  money 
received  by  an  agent  for  another,  who  has  no  right  to  it,  pit  must  prove 
the  payment  of  the  money,  and  the  purpose  for  which  it  was  paid;  and 
he  should  also  prove  it  has  not  been  paid  over,  Cox  v.  Prentice,  3  M.  & 
S.  344,  Cowp.  565 ;  or  else  that  the  receipt  of  the  money  was  obviously 
illegal,  or  that  the  agent's  authority  was  wholly  void :  Townson  v.  Wil- 
son, 1  Camp.  396,  564.  Lovell  v  Simpson,  3  Esp.  Rep.  153.  As  to 
stakeholders,  post,  "  Money  Had  and  Received." 

In  Actions  for  Torts,  an  agent  is  considered  liable  for  all  torts  and 
wilful  trespasses,  though  done  by  the  authority  of  his  master,  and  in  die 
assertion  of  his  master's  rights,  12  Mod.  448,  6  ib.  212, 2  ib,  242, 1  WiLs. 
328,  6  East,  450;  trover  lies  against  him,  ib.  Stevens  v.  Elwell,  4  M.  &  S. 
261 ;  post.  The  pit.  should,  therefore,  prove  that  the  tort  was  done  wil- 
fully; proof  of  9,  mere  neglect  or  nonfeasance  will  not  suffice:  1  Chit  PL 
72.  He  need  not  adduce  any  proof  as  to  the  agency.  And,  where  a 
coachman  loses  a  parcel,  the  master  is  the  proper  person  to  be  sued: 
6  Moore,  47.  An  agent  is  never  liable  for  the  negligence  of  sub- 
[*75]  agents,  *but  recourse  must  be  had  against  the  principal,  or  the 
person  actually  committing  the  injury;  Stone  v.  Cartwright, 
6  T.  R.  411;  Bush  v.  Steinman,  1  B.  &  P.  405;  Bromley  v.  Coxwell, 
2  ib.  438. 

Evidence  for  Defendant 

In  an  Action  against  an  Agent  contracting  on  his  own  Account,  he 
should  endeavour  to*  prove  the  contrary,  and  that  he  contracted  in  the 
capacity  of  an  agent,  which  was  known  to  the  pit  at  the  time  of  the  con- 
tract, and  that  the  deft,  had  authority  from  his  principal  to  make  the'  con- 
tract: 12  Ves.  352;  Paterson  v.  Oandasequi,  15  East,  62,  66;  Paley, 
246 ;  3  P.  Wms.  277,  279. 

In  an  Action  against  an  Agent  because  the  Principal  was  unknown 
at  the  time  of  making  the  contract,  the  deft,  should  endeavour  to  disprove 
the  fact,  either  from  reputation,  or,  which  is  preferable,  from  the  pit's 
own  knowledge. 

[In  an  action  for  goods  sold  and  delivered,  the  question  being  whether 
the  contract  were  made  by  the  defendant  as  principal,  or  as  agent  for  third 
persons  who  employed  him  to  make  purchases  on  their  account,  it  is 
incumbent  on  him  to  show,  either  that  he  told  the  plaintiff  that  he  made 
the  purchase  on  account  of  his  principals,  or  that  the  plaintiff  knew  he  was 
merely  acting  as  their  agent    Seaber  v.  Hawkes,  5  M.  &  P.  549.] 
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In  an  Action  against  an  •Agent  for  exceeding  his  authority,  bo  that 
the  Principal  was  not  liable,  or  for  acting  under  an  Authority  which 
he  knows  the  Principal  had  no  right  to  give,  deft,  should  be  prepared  to 
show  the  contrary,  and  prove  the  authority  he  had  from  his  principal,  or 
that  the  principal  had  such  right. 

In  Action  for  Money  had  and  received.]  If  the  action  be  for  not  pay- 
ing over  money  paid  to  the  agent  for  the  pit.,  deft,  may  show  that  the 
pit,  by  his  conduct,  did  not  consider  the  deft,  as  holding  the  money  on 
pit's  account :  and  that  deft,  appropriated  the  money  properly  to  other 
purposes,  before  the  pit.  called  on  him  for  it :  Stewart  v.  Fry,  Holt,  372. 
In  an  action  to  recover  money  received  by  an  agent  for  another,  who  had 
no  right  to  it,  he  may  prove  in  answer  that  he  has  paid  it  over  to  his 
principal:  1  Str.  480;  Cowp.  69;  1  Vera.  136;  Oreenway  vt  Hurd,4T. 
R.  533.  The  payment,  however,  must  be  an  actual  payment;  therefore, 
the  mere  passing  of  such  money  in  account  with  his  principal,  or  making 
a  rest  without  any  new  credit  given,  fresh  bills  accepted,  or  a  further  sum 
advanced,  is  insufficent :  Cox  v.  Prentice,  3  M .  &  S.  344;  Cowp.  565;  1 
Moore,  74 ;  1  Str.  480.  See  the  case  as  to  stakeholders,  and  when  an 
agent  is  liable  for  money  had  and  received,  to  be  paid  over  to  a  third  per- 
son: post,  "  Money  Had  and  Received.'9  % 

In  Actions  for  Torts,  deft,  should  be  prepared  to  show  that  the  tort  was 
done  through  mere  negligence,  and  as  the  mere  agent  of  another,  and  by 
his  authority:  he  should  strictly  prove  the  agency. 


-^- 


AGREEMENT. 

See  Assumpsit — Handwriting — Secondary  Evidence — Parol  Evi- 
dence— and  the  various  titles  of  defences. 


ALIEN. 


How  Defendant  may  avail  himself  of  Defence  of  Plaintiff9 s  being 
one.']  The  deft,  may  avail  himself  of  a  defence  of  this  nature  under  the 
general  issue,  if  the  pit.  was  an  alien  enemy  at  the  time  of  the 
plea  *pleaded:  Doug.  749,  n.;  6  T.  R.  24;  13  Ves.  71.  Yet,  if  [*76] 
the  disability  accrued  by  war  after  the  contract  was  made,  the 
same  should  be  pleaded  specially,  3  Camp.  152-3-4,  15  East,  260,  8  T 
R.  166,  6  T.  R.  24,  1  B.  &  P.  222;  and,  if  a  neutral  become  an  alien, 
pending  the  suit,  this  should  be  pleaded  in  abatement,  as  it  only  suspends 
the  action:  3  Camp.  152.  This  plea  of  alien  enemy  cannot  be  pleaded 
with  any  other  plea,  12  East,  206, 1  B.  &  P.  222,  n.;  for  which  reason  it 
may  be  advisable  to  plead  it  in  abatement,  when  it  can  be  so.  As  to  the 
defence  of  husband  or  wife  being  an  alien,  ante,  "Abatement,  Coverture." 

Form  of  Plea,  £c]  As  this  plea  is  not  favoured  in  law,  the  greatest 
degree  of  certainty  is  requisite  in  framing  it;  and  deft,  must  state  that 
pit  not  only  was  or  is  an  alien,  but  that  he  came  to  England  without  let- 
ters of  safe  conduct  from  the  king:  8  T.  R.  167.  To  this  plea  the  pit. 
may  either  deny  the  fact,  or,  if  true,  may  reply  a  license,  &c,  to  reside  in 
this  country :  43  Geo.  3,  c.  155.    See  «  Pleas,"  "  Replications." 
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Precedents.]  Fleas  of  this  nature  are  so  rare,  that  it  is  not  considered 
requisite  to  give  the  form  of  one.  See  a  form  of  plea,  3  Chit.  PI.  910*1 1 ; 
of  a  replication  of  license,  1148;  of  plea  in  abatement,  1  Went  7, 42,  51, 
Lil.  Ent.  1. 

Evidence.']  The  evidence  must  necessarily  depend  on  the  fact  put  in 
issue  by  the  replication.  If  the  pit  deny  his  being  an  alien,  the  proof  of 
the  negative  lies  on  pit  If  he  deny  he  was  an  enemy,  the  deft,  will  be 
bound  to  prove  he  was,  by  proving  the  war  between  this  country  and 
that  of  which  the  pit  was  a  subject :  post  "  War?9  If  the  pit.  replies  a 
license, he  will  be  bound  to  prove  it:  post, "  Public  Documents" * 
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How  Defendant  may  avail  himself  of]  Deft  may  avail  himself  of 
this  defence  in  assumpsit  or  debt,  on  simple  contract,  under  the  general 
issue,  Hogdson  v.  E.  Ind.  Comp.,  8  T.  K.  280;  and  in  debt  on  a  deed,  or 
in  coveriant,  under  the  plea  of  non  est  factum:  5  Co.  23, 119;  B.  N.  P. 
172;  1  Chit  PL  425,  8.  v 

•  Evidence  for  Defendant 

Effect  of  Alteration.]  If  a  contract,  either  by  specialty  or  parol,  be 
once  entered  into,  any  subsequent  alteration  thereof  by  a  party  interested, 
without  the  consent  of  the  other  party,  in  any  material  part,  will  render 
the  contract  wholly  invalid  at  common  law,  as  against  the  party  not  con- 
senting to  such  alteration;  and,  in  such  case,  he  is  not  bound  to  perform 
the  contract,  even  in  its  original  terms,  on  account  of  the  fraud  attempted 
to  be  practised  on  him,  and  the  jealousy  of  the  law  to  prevent  fraud:  Com. 
D.  Fait  Cro.  E.  626;  Master  v.  Miller,  4  T.  R.  320;  Sanderson  v.  8y- 
monds,  1  B.  &  B.  430;  Fairlie  v.  Christie,  1  Moore,  114.  And  any 
material  alteration  made  in  contract  requiring  a  stamp,  after  it  has  been 
once  perfected,  and  has  become  an  available  security,  eveh  with  the  con- 
sent of  the  parties,  will  require  a  fresh  stamp ;  which  if  not  added,  will 
discharge  the  party,  by  operation  of  the  Stamp  Laws,  Bathe  v.  Taylor, 
15  East,  416;  and,  in  the  case  of  bills  of  exchange  and  promissory  notes, 
such  an  alteration  would  render  them  absolutely  void:  post,  "Bills  of 
Exchange."  But  no  alteration  mad*  in  furtherance  of  the  original  object 
and  meaning  of  the  parties,  and  for  the  purpose  of  correcting  an  error,  can 
render  the  instrument  invalid,  even  as  respects  the  Stamp  Laws ;  irtfra 
and  post, «  Stamp." 

*  Whether  the  alteration  be  by  erasure  or  addition,  and  whether 
[*77]  the  original  writing  be  legible  or  not,  is  immaterial.  The  alter- 
ation of  one  or  two  parts  of  an  agreement  discharges  the  party 
liable  thereon,  if  made  without  his  concurrence.  Thus,  a  material  altera- 
tion in  a  sale  note  by  the  broker,  after  the  bargain  made  at  the  instance 
of  the  seller,  without  the  consent  of  the  purchaser;  annuls  the  instrument, 
so  as  to  preclude  the  seller  from  recovering  upon  the  contract  evidenced 
by  the  instrument  so  altered  by  him:  Powell  v.  Divetl,  15  East,  29; 
Whitcher  v.  Hall,  5  B.  &  C.  269 ;  8  D.  &  R.  M.  An  alteration  before 
execution  of  the  contract  cannot  affect  its  validity :  infra. 

The  alteration  must  be  in  a  material  part :  for  the  alteration  of  a  writ- 
ten instrument  in  an  immaterial  part,  by  the  erasure  or  addition  of  a  word 
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not  affecting  the  sense,  does  not  discharge  the  party  bound  from  respon- 
sibility, although  such  alteration  was  made  without  his  consent,  or  against 
his  will,  by  an  interested  person,  Sanderson  v.  Symonds,  1  B.  &  B.  426;  • 
or  by  a  stranger,  Waugh  v.  Bussel,  5  Taunt.  707.  Where  blanks  were  left 
in  a  mortgage-deed,  in  a  part  not  affecting  the  mortgagee,  and  such  blanks 
were  filled  up,  and  interlineations  made  in  the  same  part  of  the  deed,  after 
execution  by  the  mortgagee,  the  alteration  being  in  an  immaterial  part  of 
the  deed,  it  was  held  the  deed  was  not  avoided :  Doe  d.  Lewis  v.  Bingham, 
4  B.  &  A.  672;  and  see  Com.  D.  Fait.  F.  1;  Hall  v.  C /landless,  4  Bing. 
123.  An  alteration  in  a  material  part  discharges  the  deft.,  even  though 
the  alteration  is  beneficial  to  him:  Semb.  Whitcher  v.  Hall,  5  B.  &  C.  269; 
8  D.  &  R.  22.  It  seems  the  alteration,  however,  should  be  a  substantial 
one:  ib.  With  respect  to  what  is  a  material  alteration,  it  must  necessarily 
depend  on  its  nature,  and  the  nature  of  the  contract.  Where,  after  the 
execution  of  a  policy,  the  time  of  sailing  was  enlarged  by  the  assured,  and 
acquiesced  in  by  all  the  underwriters  except  the  deft.,  it  was  held  this  was 
a  material  alteration,  and  that  the  policy  was  void  as  to  him :  Fairlie  v. 
Christie,  1  Moore,  114 ;  post,  "  Stamp;99  and  see  the  various  instances  as 
to  bills,  post, «  Bills  qf  Exchange." 

The  alteration  must,  to  discharge  the  party,  be  made  by  the  pit,  or  a 
party  interested,  4  T.  R.  320,  Johnson  v.  2).  of  Marlboro.,  2€tark.  313, 
Sanderson  v.  Symonds,  1  B.  &  B.  430 ;  when  it  would  not  be  any  dis- 
charge if  made  by  accident,  Wilkinson  v.  Johnson,  3  B.  &C.  428,  5  D.  & 
R.  433,  Palm.  403,  or  by  a  stranger,  provided  the  original  terms  of  the 
instrument  can  be  ascertained;  ib.;  Haper  v.  Birkbeck,  15  East,  17;  11 
Co.  R.  27,  a.;  per  Dallas,  J,  1  B.  &  B.  430.  Thus  a  deed,  which  had 
erasures  in  it  and  from  which  the  seal  was  torn,  was  held  good ;  it  appear- 
ing that  the  seal  was  torn  off  by  a  boy :  Palm.  403.  So,  where  an  umpire 
had  altered  his  award  after  bis  authority  was  at  an  end,  the  court  refused 
to  set  it  aside,  but  confirmed  it  for  the  original  sum  awarded,  which  was 
still  legible;  saying,  that  the  umpire  was  to  be  considered  as  a  mere 
stranger,  but  that,  if  the  alteration  had  been  made  by  a  party  interested  in 
the  award,  it  would  have  been  otherwise:  Henfrey  v.  Bromley,  6  East, 
309.  And  where,  on  a  bond  conditioned  to  pay  £100  by  six  equal  pay- 
ments of  £16.  13*.  Ad.  on  the  third  of  October  in  every  year,  until  the  full 
sum  of  one  pounds  was  paid,  a  stranger  inserted  the  word  hundred  be- 
tween one  and  pounds,  the  sense  bejjig  sufficiently  manifest  before  the 
alteration,  that  the  condition  was  for  payment  of  £100,  by  six  yearly  in- 
stalments of  £16.  13*.  4rf.,  it  was  held,  that  the  insertion  of  the  word  hun- 
dred did  not  alter  the  sense,  and  was  therefore  immaterial,  and  did  not 
destroy  the  bond:  Waugh  v.  Bussel,  5  Taunt,  707.  Nor  would  such  an 
alteration  void  the  instrument,  though  made  without  the  consent  of  the 
deft,  and  by  an  interested  person:  Sanderson  v.  Symonds,  1  B.  &  C.  426. 

The  alteration  must,  to  discharge  the  party,  be  made  against  his  con- 
sent: for,  if  it  be  made  merely  for  the  purpose  of  correcting  a  mistake,  and 
in  furtherance  of  the  original  intention  of  the  parties,  such  alteration  will 
not  discharge  either  party,  either  at  common  law,  or  as  regards 
the  stamp  *laws:  Sanderson  v.  Symonds,  1B/&B.  426;  see  in-  [*78] 
stances,  Ch.  B.  102.  A  substantial  alteration  made  in  an  instru- 
ment of  guarantee,  without  the  consent  of  the  surety,  even  though  the 
alteration  is  beneficial,  will  discharge  such  surety :  2  Bro.  C.  C.  579;  2 
Vm.  J.  542;  3  Mer.  272;  Heard  v.  Wadham,  1  East,  619;  French  v. 
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Campbell,  2  H.  B.  163 ;  6  T.  R.  200,  s.  c;  Matson  v.  Booth,  5M.  &  S. 
223;  5  B.  &  C.  269;  8  D.  &  R.  22.  There  can  be  little  doubt  that  an  alter- 
ation in  a  material  point  would  avoid  the  contract,  if  made  without  the 
consent  of  the  party  to  be  bound;  although  such  alteration  rendered  the 
instrument  conformable  with  the  original  intention  of  the  parties ;  for  parol 
testimony  of  such  meaning  could  not,  in  such  case,  be  admissible  in  con- 
tradiction to  the  written  contract,  as  it  was  originally  worded  by  both 
parties:  Kershaw  v.  Cox,  3  Esp.  Rep.  246;  Cole  v.  Parkin,  12  East, 
471 ;  Bathe  v.  Taylor,  15  East,  415.  Where  there  are  several  parties  to, 
and  several  interests  in,  a  contract,  an  alteration  by  the  consent  of  one  of 
such  parties,  his  interest  only  being  thereby  affected,  will  not  discharge 
the  others,  though  against  their  consent  Therefore,  when  a  lease  of  lands 
was  made  by  A.  to  B,  at  the  request  of  C,  D.,  and  E.,  out  of  which  B. 
was  to  grant  underleases  at  the  direction  of  D.,  E.,  and  F.  (the  object  of 
which  underleases  was  to  secure  a  ground-rent  to  A.  and  C.,)  and  sub- 
ject to  such  underleases,  was  to  stand  possessed  of  the  lease  intrust  for  D. 
and  E.,  who  were  parties  to  the  original  lease:  after  C,  D.,  and  E.  had 
executed  that  lease,  and  before  A.  or  B.  had  executed  it,  the  lease  was 
altered,  with  the  consent  and  privity  of  C.  only,  by  an  erasure  which 
excluded  a  certain  portion  of  land  inserted  by  mistake,  but  in  which  D. 
and  E.  had  no  interest,  and  A.  and  B.  then  executed  the  lease :  it  was 
held  that  this  alteration  did  not  render  it  invalid:  Hall  v.  Chandless, 
4  Bing.  123. 

Proqf  of  •Alteration.]  If  the  alteration  appear  upon  the  face  of  the 
instrument  which  the  opposite  party  adduces  in  support  of  his  case,  inas- 
much as  isuch  alteration  gives  the  appearance  of  fraud,  it  imposes  upon 
such  party  the  proof  of  explaining  away  the  same :  Singleton  v.  Butler, 
2  B.  &  P.  283;  Johnson  v.  D.  of  Marlboro.,  2  Stark,  213.  But  it  is  at 
all  times,  if  practicable,  advisable  for  the  other  party  to  prove  the  altera- 
tion; and  it  is  necessary  to  do  so,  if  the  alteration  is  not  apparent  on  the 
face  of  the  instrument,  or  it  is  doubtfully  so.  For  this  purpose,  deft, 
should  be  prepared  to  prove  the  original  contract  from  a  copy,  or  other- 
wise, or  by  witnesses  who  can  speak  to  the  same.  He  should,  if  possible, 
prove  the  alteration  itself,  and  that  it  was  made  by  the  pit.,  or  for  him, 
with  his  consent;  and,  if  the  erasure  or  alteration  be  so  done  as  to  be 
scarcely  perceptible,  it  would  be  advisable  to  subpoena  some  party,  such 
as  an  officer  from  the  bank,  who  is-accustomed  to  discover  forgeries,  &c, 
or  alterations  of  this  nature.  If  it  be  expected  pit  will  endeavour  to 
prove  deft.'s  assent  to  the  alteration,  deft,  should  be  prepared  to  rebut 
such  evidence. 

Evidence  for  Plaintiff. 

We  have  seen  how  far  the  burden  of  explaining  away  an  alteration 
lies  on  the  pit,  supra;  also  as  to  how  far  an  alteration  avoids  a  contract 
The  pit  should  be  prepared  to  show  that  the  erasure  was  made  at  the 
time  of  the  contract  being  entered  into,  by  means  of  the  subscribing  wit- 
ness, or  otherwise.  If  it  was  made  afterwards,  for  the  purpose,  of  fur- 
thering the  original  intent  of  the  parties,  the  pit  should  be  prepared  to 
prove  that  fact:  ante,  11.  In  some  cases,  indeed,  the  instrument  itself 
would  show  such  intent:  5  Taunt  707,  ante,  77.  If  the  erasure  was 
made  by  the  subsequent  assent  of  the  deft.,  such  subsequent  assent  should 
be  proved:  see  "Admissions,"  «  Written  Evidence;9  post, a  Bills  qf 
Exchange." 
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•AMBIGUITY.— See  Pakol  Evidence.  [*79] 

ANCIENT  DEEDS,  &c.— See  Deeds. 


ANCIENT  WINDOWS.— See  Nuisance. 

Form  qf  Remedy ,  79. 
Form  of  Pleadings,  ib. 
Precedents  in,  80. 

Declaration  for  obstructing  an  Ancient  Window,  ib. 
for  continuing  the  Obstruction,  81. 
Evidence  for  Plaintiff,  ib. 

in  general,  ib. 

Plaintiff's  Interest  in  Premises,  ib. 

Situation  of  Premises,  ib. 

Sight  to  the  Windows,  ib. 

Defendant  caused  the  Injury,  82. 

The  Injury,  ib. 

Damages,  83. 
Evidence  for  Defendant,  ib. 

against  Plaintiff's  Right,  ib. 


Form  of  Remedy. 

The  form  of  remedy  for  the  obstruction  of  light  or  air  through  ancient 
windows,  by  any  erection  not  on  the  pit's  land,  whether  in  the  name  of 
tenant  in  possession  or  the  reversioner,  is  by  an  action  on  the  case.    The 
form  is  the  same,  though  the  pit  claim  by  grant;  1  Price,  38.    When  an 
injunction  will  be  granted,  see  2  Swans.  333.t    The  only  remedy  a  party 
has  against  another,  for  opening  a  new  window,  or  enlarging  or  raising 
an  ancient  one,  so  as  to  disturb  pit's  privacy,  or  otherwise  annoy  him,  is 
to  place  some  erection  on  the  plaintiff's  land,  opposite  to  the  offensive 
window,  or  part  newly  enlarged  or  raised,  taking  care  to  commit  no  tres- 
pass, Chandler  v.  Thompson,  3  Camp.  80;  Weld  v.  Hornby,  7  East, 
195;  such  a  party  cannot  bring  an  action,  ib.    There  is  no  remedy  for 
the  mere  obstruction  of  a  prospect:  9  R.  58;  Riviere  v.  Sower,  1  R.  & 
M.  25;  Back  v.  Stacey,  2  C.  &  P.  466.     A  party  cannot  obstruct  an 
ancient  light,  because  it  is  against  the  provisions  of  the  Building  Act,  14  G. 
3.  c.  78;  Titter  ton  v.  Conyers,  1  Mars.  140. 

[Parties.] 

[A  clerk  who  superintended  the  erection  of  the  building  by  which  an- 
cient windows  were  darkened,  and  who  alone  directed  the  workmen, 

[fAa  injunction  to  prevent  the  obstruction  of  ancient  windows  may  be  obtained  in 
Chancery,  in  some  cases.    See  16  Ves.  338,2  Sww*  333;  Bimons,  559.] 
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may  be  joined  as  a  co-defendant  with  the  original  contractor :  Wilson  r. 
Pets,  6  Moore,  47.] 

Farm-  of  Pleadings. 

Declaration.]  The  venue  must  be  local:  1  Taunt.  379.  It  is  sufficient 
in  actions  of  this  nature  for  plaintiff  to  declare  on  his  possession  of  the 
house,  as  in  the  following  precedent,  and  it  need  not  be  stated  pit.  was 
lawfully  possessed:  1  East,  244,  212;  Dowland  v.  Slade,  5  East, 
[*80]  276.  And  it  is  *improper  to  set  out  his  title,  or  allege  prescrip- 
tion, &c.  as  it  is  merely  matter  of  evidence,  and  the  form  is  the 
same,  whether  the  pit.  claim  by  prescription  or  grant:  1  Price,  38.  This 
subject  is  fully  explained  in  2  Saund.  113,  a.  (1.)  to  114,  b.  Stating  an 
insufficient  title  is  demurrable:  2  Ld.  Ryam.  228;  1  Salk.  365.  In  de- 
claring of  the  suit  of  a  revisioner,  his  interest  must  be  described  accord- 
ingly, though  it  is  sufficient  to  allege  generally  that  the  premises  were  in 
the  possession  of  a  third  person,  as  pit's  tenant;  and  thus  stating  the  title, 
see  post "  Nuisance."  The  local  situation  of  the  premises  need  not  be 
described,  and,  if  stated,  a  variance  in  it  would  be  fatal ;  it  is  not  neces- 
sary to  state,  as  in  some  precedents,  that  the  windows  were  "  ancient:99 
Com.  D.  Action  sur  le  case,  E.  1 ;  2  Saund.  113,  6. 114;  1  Price,  27.  The 
precise  day,  in  stating  the  obstruction,  is  immaterial:  Cro.  EL  191.  The 
statement  of  the  injury  need  not  be  with  local  certainty,  and  it  is  sufficient, 
if  it  be  laid  at  any  place  within  the  body  of  the  county;  Mersey  Navig. 
Com.  v.  Douglas,  2  East,  502 ;  Jefferies  v.  Duncombe,  1 1  ti.  226.  The 
mode  of  obstruction,  if  stated,  should  be  according  to  die  fact;  but  there 
is  no  occasion  to  state  such  mode,  and  it  will  suffice  to  declare  as  in  the 
following  precedent:  3  Leon.  13,  Cro.  J.  606 ;  1  B.  &  P.  180;  1  Ld.  Raym. 
452 ;  Willes,  577.  There  is  no  occasion  for  alleging  that  the  obstruction 
raised  was  on  a  new  foundation;  though  in  London  a  person  may  build 
upon  an  ancient  foundation,  against  the  lights  of  another;  YeL  215;  1  RoL 
558;  1  Bur.  248 ;  2  Swans.  333.  As  the  filing  the  bill  in  K.  B.  is  the  com- 
mencement of  the  suit,  it  is  always  correct,  in  that  court,  to  state  the  ob- 
struction still  continues  <  Swancotv.  FVestgarth,4lZ&st,76;  Best  v.  Wild- 
ing, 7  T.  R.  4.  But,  in  2  Chit  PL  770,  it  is  said  that  in  C.  P.  « it  seems 
more  correct  here  to  insert  a  particular  day."  It  is  not  necessary  to  state 
the  commencement  of  a  nuisance,  where  the  pit.  proceeds  for  its  con- 
tinuance, for  it  is  said  that, "  as  the  action  of  the  case  declareth  the  whole 
matter,  it  is  not  material  when  the  nuisance  was  erected:  Cro.  E.  191; 
see  also  1  Ld.  Raym.  370;  1  Salk.  10;  Carth.  455;  vide,  "  Case.99  Where 
the  party  proceeds  for  a  continuance  of  a  nuisance  against  the  feoffee  or 
lessee  of  the  original  obstructor,  it  has  been  considered  necessary  to  state 
a  previous  request  or  notice  to  remove  such  nuisance :  Willes,  583;  Cro.  J. 
555;  5  Co.  100-1 ;  Jenk.  260.  But  on  a  question  as  to  the  necessity  of 
proving  such  request,  Abbott,  C.  J.,  observed,  "  that  a  person  who  takes 
premises  upon  which  a  nuisance  exists,  and  continues  it,  takes  them  sub- 
ject to  all  restrictions  imposed  upon  his  predecessors;"  therefore,  where 
such  predecessor  was  not  entitled  to  notice,  it  can  hardly  be  necessary  to 
allege  it :  Salmon  v.  Bensley,  1  R.  &  M.  189. 

Plea,  fyc.]  The  plea  will  be  the  general  issue.  Under  this  plea  k  has 
been  held  deft,  may  show  a  custom  of  London  to  build  on  an  ancient  foun- 
dation to  any  height,  Com.  Rep.  273, 1  Wils.  45, 175, 2  Mod.  274;  or  he 
may  give  in  evidence  plt.'s  license,  or  any  other  fact  which  can  show  deft. 
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had  a  right  to  obstruct  the  light,  &c;  Winter  v.  Brockwell,  8  East,  308 ; 
2  Mod.  6;  Com.  Rep:  273,  n.;  5  B.  &  C.  221.  ("Or,  he  may  plead  the  cus- 
tom specially.  In  case,  for  obstructing  window-light  in  the  city  of  London 
by  building:  plea,  that,  by  the  custom  of  the  city,  the  owner  of  a  house 
on  ancient  foundations  may  at  any  time  build  on  them  so  as  to  darken  the 
window  of  his  neighbour,  though  that  also  be  ancient,  unless  there  be 
some  agreement  to  the  contrary;  and  justification  under  the  custom:  Re- 
plication under  Si  &  3  Will.  IV.,  c.  71,  §  3,  of  twenty  years'  enjoyment  of 
the  light;  held,  on  general  demurrer  to  the  replication,  that  the  custom 
of  London  was  no  defence.  Sailers9  Company  v.  Jay,  2  Gale  &  Davi- 
son, 414.] 

Precedents. 

BIGLABATIOH  IH  CASE,  fOB  OBSTEtJCTING  AH  AKCIEIT  WINDOW. 

For  that  whereas  the  said  pit,  long  before,  and  at  the  time  of  the  committing  of  the 
grievances  hereafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  lawfully  possessed  of  a  certain  messuage  and  premises,  with  the  appurtenances,  situ- 
ate, and  b«in£  at,  (local  situation,  but  if  any  drubt  as  to  it,  omit  the  game,  and  ttate  the 
haute  to  be  ntuate  merely,)  in  the  count?  of  B.,  in  which  said  messuage  and  premises, 
with  the  appurtenances,  during  ail  the  time  aforesauJ,  there  were,  and  still  of 
right  ought  to  be,  divers,  to  wit,  six  windows,  through  which  the  light  and  *aif,  [*81j 
during  all  the  time  aforesaid,  ought  to  bare  entered,  and  still  of  right  ought  to 
enter,  into  the  said  messuage  and  premises,  with  the  appurtenances,  for  the  convenient 
and  wholesome  use,  occupation,  and  enjoyment  thereof,  and  of  which  said  premises  the 
said  deft,  hath  always  had  notice,  to  wit,  at,  &c,  in  the  count?  aforesaid.  Yet,  the  said 
deflU  well  knowing  the  premises,  but  contriving  and  wrongfully  and  unjustly  intending 
to  injure  and  prejudice  the  said  pit,  and  to  deprive  him  of  the  use,  benefit»«and  enjoy- 
ment of  the  said  windows,  and  to  annoy  and  incommode  him  in  the  use,  possession,  and 
enjoyment  of  the  said  messuage  and  premises,  with  the  appurtenances,  heretofore,  to 
wit,  on,  &c  (any  day  about  the  time),  and  on  divers  other  days  and  times  aforesaid,  and 
before  the  commencement  of  this  suit,  to  wit,  at,  dec.,  aforesaid,  wrongfully  and  inju* 
rioualy*  greatly  darkened  the  said  windows,  and  hindered  end  prevented  the  light  end 
air  from  coming  and  entering  unto,  into,  and  through  the  said  windows,  into  the  said 
messuage  and  premises,  with  the  appurtenances,  and  the  same  have  thereby  been  rendered 
and  are  uncomfortable,  unwholesome,  and  unfit  for  habitation,  and  the  said  pit,  hath 
thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in  the  use,  possession,  and 
enjoyment  of  his  said  messuage  and  premises,  with  the  appurtenances,  [ff  any  special 
damage^  state  itl 

skoosd  count  for  ooirrnarrao  thi  obstruction* 

[Second  count  game  as  the  first,  to  the  asterisk,  and  then  state  as  follows:]  kept  and 
continued,  and  caused  to  be  kept  and  continued,  the  said  windows  greatly  darkened,  and 
hindered  and  prevented  the  light  and  air  from  coming  and  entering  into  and  through  the 
same,  into  the  said  messuage  and  premises,  for  a  long  space  of  time,  to  wit,  hitherto.  By 
means,  &c    (Conclude  as  in  the  first  counU) 

Plea*  see  forms,  post, "  Case." 

Evidence  far  Plaintiff. 

In  General]  Every  man  on  his  own  land  has  a  right  to  all  the  light 
and  air  which  will  come  to  him;  and,  if  he  erect  on  such  land  buildings 
with  windows  looking  towards  the  adjacent  premises,  and  the  owner 
thereof  suffer  the  light  and  air  to  pass  to  those  windows,  without  inter- 
ruption, for  twenty  years,  (within  which  period  they  may  be  obstructed,) 
he  nay  then  proscribe  for  them  as  ancient  windows,  and  claim  to  have 
them  free  from  obstruction :  Moore  v.  Rawson,  3  B.  &  G.  332;  Cross  v. 
Lewis,  2  B.  &  B.  689;  4  D.  &  R.  234;  2  Saund.  175,  A.;  Gray  v.  Bond, 
2B.fcfi.  667. 

vol.  I.  13 
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Plaintiff7 s  Interest  in  Premises.']  If  the  action  be  at  the  suit  of  the 
occupier,  the  pit.  must  prove  his  actual  occupation,  possession,  in  fact, 
being  quite  sufficient  to  sustain  the  action:  1  East,  212;  Orimslead  v. 
Mar  to  we,  4  T.  R.  719;  1  Show,  7,  a.  Proof  of  occupation  by  a  mere 
servant  for  pit.  would  suffice :  16  East,  33 ;  Litt.  R.  139 ;  4  B.  &  C.  574. 
If  the  action  be  at  the  suit  of  the  immediate  reversioner,  or  party  entitled 
to  the  remainder  in  fee  or  in  tail,  or  for  a  less  estate  (and  who  may  sue  if 
the  obstruction  be  such  as  to  injure  the  reversion,  &c. :  4  Burr.  2141, 
1  Saund.  322,  2  ib.  252,  A,.  3  Lev.  209,  Com.  D.  Action  on  Case  for 
Nuisance,  £.,)  he  should  prove  his  interest  accordingly,  either  by  his 
tenant  or  otherwise.     See  post,  «  Reversioner,"  "  Ejectment.99 

Situation  of  Premises.']  This  should  be  proved  as  stated  in  the  decla- 
ration, as  a  variance  would  be  fatal.  It  makes  no  difference  whether  the 
building  in  which  the  windows  are  obstructed,  be  proved  as  situated  at 
the  extremity  of  the  land  or  not:  Cross  v.  Lewis,  2  B.  &  C.  686,  4  D.  & 
R.  234,  s.  c. 

[*82]  The  right  to  the  Windows.]  Pit.  should  prove  either  that  *his 
house,  with  windows  looking  into  the  adjoining  premises,  have 
been  so  standing  for  twenty  years,  and  that  during  that  time  the  use  of 
such  windows  has  been  uninterruptedly  enjoyed :  Moore  v.  Rawson,  3 
B.  &  C.  332,  Cross  v.  Lewis,  2  ib.  6S9,  Bealey  v.  Shaw,  6  East,  208  (and 
which  may  be  done  by  calling  prior  occupiers  and  witnesses,  who  can 
speak  to  the  fact;)  or  else  he  should  prove  a  grant  or  presumption  of  a 
grant  from  the  deft.,  or  from  a  person  under  whom  deft,  claims;  such  as 
proof  thatfra  party  having  land,  built  on  it  a  house  with  lights,  and  after- 
wards sold  the  remainder  of  the  land,  the  pit  and  deft,  both  claiming 
under  the  original  owner:  1  Lev.  122.  Proof  that  pit  and  deft,  held 
under  the  same  landlord  (either  in  the  cases  of  an  adjoining  house  or 
where  a  house  had  been  divided,)  and  that  the  windows  obstructed  ex* 
isted  at  the  time  of  the  demise,  has  been  held  sufficient,  without  proving 
twenty  years'  prescription  for  the  windows,  or  that  the  house  is  not  of 
recent  construction:  Riviere  v.  Bower,  1  R.  &  M.  25;  and  proof  of  the 
pit.  being  occupier  of  one  of  two  houses  built  nearly  at  the  same  tune, 
and  purchased  of  the  same  proprietor,  is  sufficient  in  an  action  against 
the  tenant  of  the  other  for  an  obstruction  of  the  pit's  lights  by  adding  to 
his  own  building,  however  short  pit's  previous  period  of  enjoyment  of 
the  lights  may  be  proved  to  be:  1  Price,  27.  If  the  action  be  against  the 
immediate  reversioner,  &c,  who  has  not  been  in  the  possession  of  the 
premises,  pit  should,  if  possible,  show  that  his  windows  have  remained 
undisturbed  with  the  acquiescence  and  consent  of  the  deft,  himself;  inas- 
much! as  a  landlord  or  immediate  reversioner  cannot,  without  notice,  be 
prejudiced  by  the  laches  or  acquiescence  of  the  tenant,  in  that  which  is  a 
prejudice  to  the  inheritance:  Daniel  v.  North,  11  East,  372;  Wood  v. 
Veal,  5  B.  &  A.  454;  Barker  v.  Richardson,  4  B.  &  A.  579;  antef 
"  Admissions."  If  the  pit  has  discontinued  the  enjoyment  of  his  light 
during  the  twenty  years,  he  should  prove  that,  at  the  time  and  during 
such  discontinuance  he  did  some  act  to  show  an  intention  of  resuming  the 
enjoyment  within  a  reasonable  time:  Moore  v.  Rawson,  3  B.  &  C.^32, 
579.  The  position  of  the  pit's  house  may  frequently  assist  the  jury  in 
forming  an  opinion  as  to  the  fact  whether  the  light  is  or  is  not  obstructed, 
'Cross  v.  Lewis,  2  B.  &  C.  688, 4  D.  &  R.  234,  and  for  this  purpose  it 
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should  be  proved  i  post,  83.  If  the  pit.  has  licensed  the  defendant  to  ob- 
struct the  windows,  without  any  consideration  for  such  license,  he  should 
prove  a  countertnand  of  sdch  license,  and  a  tender  of  the  expenses  in- 
curred by  deft,  in  consequence  of  such  license:  Winter  v.  Brockwell,  8 
East,  308;  Taylor  v.  Waters,  7  Taunt  374;  Hewlings  v.  Shippam,  5 
B.  &  C.  232. 

Deft,  caused  the  Injury.']  This  is  established  either  by  proving  his 
actual  erection  of  the  nuisance  by  hiniself  or  servants,  or  that  he  is  the 
occupier  of  the  premises  whereon  the  obstruction  is  placed:  4  T.  R.  318, 
2  H.  B.  350.  Proof  that  deft,  superintended  the  erection  of  the  obstruc- 
tion, and  that  he  particularly  directed  the  workmen,  will  be  sufficient, 
though  he  was  a  mere  clerk:  6  Moore,  47.  Where  the  action  is  for  con- 
tinuing the  nuisance,  such  continuance,  as  well  as  the  original  obstruc- 
tion, must  be  clearly  proved.  When  deft,  erects  the  nuisance  and  de- 
mises, proof  of  this  will  render  him  liable.  2  Salk.  460.  If  notice  has 
been  given  to  the  person  who  immediately  preceded  deft,  it  will  not  be 
necessary  to  prove  one  was  given  to  the  deft.,  "  as  a  persorl  who  takes 
premises  on  which  a  nuisance  exists,  and  continues  it,  takes  them  subject 
to  all  the  restrictions  imposed  upon  his  predecessor,  by  the  receipt  of  such 
notice :"  per  Abbott,  C.  J.,  Salmon  v.  Bensley,  1  R.  &  M.  189.  But  it 
seems  safest,  where  the  action  is  not  against  the  original  erector,  to  prove 
a  service  of  notice  to  discontinue  the  injury:  Will.  583;  Cro.  J.  555:  5 
Co.  100;  ante. 

The  Injury.']  The  injury  should  be  proved  as  described  in  the  decla- 
ration, as  a  variance  would  be  fatal.  It  is  not  necessary,  however, 
to  *prove  all  the  means  of  obstruction  as  stated.  In  an  action  [#83] 
against  a  reversioner,  it  should  seem  that  pit.  must  prove  the  ob- 
struction was  of  a  permanent  nature,  or  else  the  damage  so  material  as 
necessarily  to  affect  his  reversionary  interest :  see  Jackson  v.  Peshed,  1 
M.  &  S.  234?  Alter  sol  v.  Stevens,  1  Taunt.  202.  It  is  not  necessary  to- 
prove  a  total  obstruction  of  light  or  air:  Cotter  ell  v.  Griffiths,  4  Esp. 
Rep.  69;  2  Selw.  1046.  And,  according  to  Lord  Kenyon's  doctrine,  id., 
u  any  thing  which  tended  to  deprive  a  person  of  the  enjoyment  of  the 
light  and  air  in  the  same  quantity  to  which  his  house  was  entitled  as  an 
ancient  messuage,  entitles  pit.  to  an  action;"  but,  according  to  Best's,  C. 
J.,  judgment,  in  Back  v.  Stacey,  2  C.  &  P.  465,  "  it  is  not  sufficient  to 
constitute  an  illegal  obstruction,  that  the  pit.  has  in  fact  less  light  than 
before,  nor  that  his  warehouse,  the  part  of  his  house  principally  affected, 
was  not  usefl  for  all  the  purposes  to  which  it  might  have  been  applied. 
In  order  to  give  a  right  of  action  and  sustain  the  issue,  there  must  be  a 
substantial  privation  of  light,  sufficient  to  render  the  occupation  of  the 
bouse  uncomfortable  and  to  prevent  the  pit.  from  carrying  on  his  accus- 
tomed business  on  the  premises  as  beneficially  as  he  had  formerly  done." 
His  lordship  added,  "it  might  be  difficult  to  draw  the  line,  but  the  jury 
must  distinguish  between  a  partial  inconvenience  and  a  real  injury  to  the 
pit.  in  the  enjoyment  of  the  premises."  The  pit.  should  use  great  care  in 
getting  up  his  evidence,  and  come  well  prepared  with  surveyors  and 
plans,  and  every  other  means  within  his  power  of  enabling  the  jury  to 
form  a  correct  decision;  and  it  is  in  general  advisable,  when  it  can  be 
conveniently  done,  that  the  jury  should  view  the  premises :  Back  v.  Sta- 
cey, 2  C.&.  P.  466;  see  2  B.  &  C.  688. 
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Damages.]  Some  substantial  injury  should  be  proved,  but,  however 
slight,  it^would  be  sufficient  to  entitle  pit.  to  damages,  though  nominal: 
Cotterell  v.  Griffiths,  4  Esp.  Rep.  69, 2  C.  &  P.  465 ;  supra.  In  mea- 
suring the  injury,  pit  may  show,  by  reason  of  his  particular  trade,  he  has 
been  injured  by  his  being  deprived  of  a  display  of  goods,  &c.  or  another 
like  fact;  JReviere  v.  Bower,  1  R.  &  M.  25,  2  C.  &  P.  465.  Pit.  may,  if 
stated  in  the  declaration,  show  he  has  expended  money  in  obtaining  other 
light  or  the  like.    See  "  Case:' 

Evidence  for  Defendant. 

Against  Plaintiff9 s  Sight.]  Inasmuch  as  twenty  years'  uninterrupted 
possession  does  not  confer  a  legal  right,  but  only  raises  a  presumption  of 
such  right,  deft,  may  rebut  it  by  showing  it  does  not  exist, -and  that  the 
possession  has  been  interrupted:  Cross  v.  Lewis,  2  B.  &  C.  689,  4  D.  & 
R.  234,  s.  c.  Proof  that  the  window  has  been  blocked  up  above  twenty 
years,  Lawrence  v.  Obee,  3  Gamp.  514;  or  that  ph.,  by  some  other  means, 
discontinued  the  right  of  enjoyment;  as  by  building  up  the  window,  pull- 
ing it  down,  or  the  like ;  for  the  right  to  light  is  acquired  by  enjoyment, 
and  may  be  lost  by  a  discontinuance  of  it,  unless  the  party  who  ceases  to 
enjoy,  at  the  same  t"ne>  does  some  act  to  show  an  intention  of  resuming 
the  enjoyment  within  a  reasonable  time :  Moore  v.  Bawson,  3  B.  &  G. 
332 ;  Cross  v.  Lewis,  2  ib.  689.  The  presumption  of  a  right  from  twenty 
years'  undisturbed  enjoyment  of  light,  is  excluded  by  evidence  of  the 
custom  of  London:  2  Swans.  333, 1  Co.  R.  273.  The  deft,  may  also  rebut 
the  evidence  of  the  pit's  prescription,  by  showing  that,  though  pit  has 
had  windows  for  twenty  years,  within  that  period  the  land  was  glebe, 
and  that,  therefore,  the  rector,  who  was  tenant  for  life,  could  not  grant  a 
sufficient  license  on  which  the  prescription  might  attach,  Baker  v.  Rich- 
ardson, 3  B.  &  A.  579 ;  or  that  the  previous  occupier  within  such  period 
_was  merely  his  tenant,  and  he  entitled  to  the  immediate  reversion,  &c, 
as  such  act,  being  merely  that  of  the  tenant,  could  not  exclude  deft, 
Daniel  v.  North,  11  East,  372,  ante,  82;  or  deft,  may  show  that  his 
obstruction  was  made  in  consequence  of  a  license  from  pit  him-! 
[*84]  self,  *or  one  from  whom  he  claims,  which  will  be  a  sufficient 
answer,  though  the  license  may  have  been  revoked  after  the  ob- 
struction was  made,  unless,  indeed,  the  deft's  expenses  have  been  ten- 
dered or  paid:  Winter  v.  Brockwell,  8  East,  308;  ante,  82.  Deft  may 
show  a  custom  of  London  to  build  on  an  ancient  foundation  to  any  height : 

1  Co.  R.  273;  1  Wils.  45, 175.  The  mere  circumstance  of  the  windows 
being  in  a  party  wall,  contrary  to  the  14  G.  3,  c.  78,  is  no  answer  to  an 
action  for  obstructing  them:  Titter  ton  v.  Conyers,  1  Marsh.  140. 

[Where  an  obstruction  was  not  removed  after  a  recovery  by  a  rever- 
sioner, it  was  held  that  he  might  maintain  a  second  action  for  the  contin- 
uation of  the  injury  to  his  reversionary  interest  Shadwellv.  Hutchinson, 

2  B.  &  Adol.  97, 4  C.  &  P.  333.] 


ANIMALS. — See  Nuisance. 
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Form  of  Remedy. 

The  form  of  remedy  for  the  arrears  of  an  annuity  granted  by  deed,  is 
debt,  Rudder  v.  Price,  1  H.  Bla.  554,  2  Saund.  303,  n.  d.,  Owen,  42, 
Bac  Ab.  Debt,  A.  C;  or  covenant,  1  Chit  PL  105-6/  But  debt  is  the 
preferable  remedy,  as  the  judgment  is  final  in  the  first  instance.  It  is  also 
more  advisable  to  sue  in  debt  on  the  covenant  in  the  annuity-deed,  than 
on  the  bond,  because  damages  in  the  latter  case  must  be  assessed  in  pur- 
suance of  8  &  9  Wm.  3,  c.  11,  s.  8.  Where  the  grantor  has  become  a 
bankrupt  or  an  insolvent  debtor,  the  grantee  should  proceed  for  arrears 
which  became  due  after  the  insolvency,  by  action  of  covenant  on  the 
annuity-deed,  and  not  by  action  of  debt  on  the  bond,  to  which  the  bank- 
ruptcy and  certificate  would  frequently  be  a  bar:  Cullen,  92-4, 392;  Cot- 
terel  v.  Hooke,  Boug.  97.  No  action  is  sustainable  at  law  unless  the 
annuity  be  granted  by  deed,  and  there  must  be  an  express  grant  in  such 
deed:  2  D.  &  R.  603;  14  Ves.  491.  And  debt  is  not  sustainable  for  the 
arrears  of  an  annuity  or  yearly  rent  devised  payable  out  of  lands  to  A. 
during  the  life  of  B.,  to  whom  the  lands  are  devised  for  life,  B.  paying 
the  same  thereout  so  long  as  the  estate  of  freehold  continues :  Webb  v. 
Jigg3,4  M.  &  S.  113,  2  Saund.  304,  n.  8.  And  this,  although  it  is  not 
stated  in  the  declaration  that  the  grantor  had  a  freehold  in  the  premises, 
out  of  which  it  was  payable,  as  it  must  be  inferred  he  had  such  an  inte- 
rest, till  nothing  appears  to  the  contrary :  Kelly  v.  Clubbe,  6  Moore,  335, 
3  B.  &  B.  130,  s.  c.  If  the  annuity-deed  be  void,  the  pit  may  proceed 
for  the  consideration  money,  or  on  the  original  contract,  if  valid:  Pollard 
v.  Scholey,  Cro.  EL  20;  Scurfield'v.  Oowland,  6  East,  241;  Shove  v. 
Webb,  1  T.  R.  732;  post, «  Money  Had  and  Received." 

Form  of  Pleadings. 

Declaration.]  There  is  nothing  peculiar  relating  to  the  form  of  the 
declaration,  the  rules  as  to  which  are  similar  to  those  in  other  actions  in 
debt  or  covenant  on  deeds  or  bonds.    See  "  Debt," — fi  Covenant." 

Plea.']  The  rules  relative  to  pleas  in  actions  on  specialties  here  pre- 
vail: see  "Debt" — "  Covenant."  The  usual  pleas  are,  that  no  memorial 
of  the  annuity  or  names  of  witnesses  have  been  enrolled,  in  pursuance  of 
the  53  6.  3,  c.  141;  or*  payment  before  or  after  the  days  specified,  or 
usury,  &c 

If  no  memorial  be  pleaded,  and  the  consideration  of  the  annuity 
*does  not  appear  on  the  previous  pleadings,  it  must  be  alleged  in  [*85] 
the  plea  that  the  consideration  was  pecuniary :  Horn  v.  Horn, 
7  East,  529.   A  plea  stating  a  defective  memorial,  should  show  that  there, 
was  no  other  enrolled:  Simmons  v.  Hunt,  1  Marsh.  l55-yrfskeu>Y.  Mak- 
reth,  1  N.  R.  214.    The  objection  either  to  the  deed  or  the  memorial 
must  be  pointed  out  in  the  plea,  and  care  taken  that  no  subsequent  depar- 
ture in  the  rejoinder  be  made;  where,  to  an  action  of  debt  on  a  bond 
given  to  secure  an  annuity,  the  deft,  pleaded  no  such  memorial  was 
enrolled  as  required  by  the  statute,  and  the  replication  stated  that  a  memo- 
rial was  enrolled  containing  the  particulars  which  the  statute  directs,  and 
the  rejoinder  alleged  that  the  memorial  in  the  replication  mentioned  did 
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not  truly  set  forth  the  consideration  on  which  the  annuity  was  granted,  it 
was  held  that  this  was  a  departure  from  the  plea:  Praed  v.  Duchess  of 
Cumberland,  4  T.  R.  585;  Duchess  of  Cumberland  v.  Praed,  2  H.  Bla. 
£80;  sed  vide  Fisher  v.  Pimbley,  11  East,  188. 

Replication.]  See  the  replications  and  rules  relating  to,  in  " Debt" 
«  Covenant,"  &c.  The  usual  replication  to  a  plea,  that  no  memorial  was 
enrolled  according  to  the  act,  is  setting  out  the  memorial  verbatim,  and 
stating  it  was  duly  enrolled.  Such  replication  usually  concludes  with  a 
verification  by  the  record,  but  this  seems  unnecessary. 


Precgdents. 

DECLARATION  III  DEBT  ON  AM  ANNUITY-DEED,  FOR  ARREARS  OF  ANNUITY. 

(Commencement  in  debt  as  usual,  see  "  Debt**)  For  that  whereas,  heretofore,  to  wit, 
on,  &c,  at,  &c.,  by  a  certain  indenture  then  and  there  made  between  the  said  pit.  of 
the  one  part,  and  the  said  deft,  of  the  other  part  (which  said  indenture,  sealed  with  the 
seal  of  the  said  deft,  the  said  pit  now  brings  into  court,  the  date  whereof  is  the  day  and 
year  aforesaid),  he  the  said  deft,  for  the  consideration  therein  mentioned,  did  grant, 
&c.  (Here  state,  in  the  past  tense,  the  grant  of  the  annuity  and  the  defendants  cove- 
nant to  pay  it,  and  proceed  as  follows;)  by  the  said  indenture,  reference  being  thereunto 
had,  will,  amongst  other  things,  more  fully  and  at  large  appear.  Nevertheless,  the  said 
pit.  in  fact  8aith,  that  after  the  making  of  the  said  indenture,  and  during  the  natural 
life  of  the  said  E.  F.,  to  wit,  on,  &&,  at,  &c,,  aforesaid,  a  large  sum  of  money,  to  wit,  the 
sum  of  J6— — ,  of  lawful,  &c.,  of  the  said  annuity  or  yearly  rent-charge,  for  one  year  and  a 
quarter  of  a  year,  which  expired  on  the  day  and  year  last  aforesaid,  then  elapsed,  be- 
came and  was  due  and  owing  from  the  said  deft  to  the  said  pit,  and  still  is  in  arrear 
and  unpaid,  contrary  to  the  form  and  effect  of  the  said  indenture  and  of  the  said  cove- 
nant of  the  said  deft,  so  by  him  in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c.,  afore- 
said, whereby  an  action  hath  accrued  to  the  said  pit,  to  demand  and  have  of  and  from 

the  said  deft  the  said  sum  of  £ ,  being  the  said  sum  above,  demanded.    Yet  &c 

(Conclusion  as  usual:  see  " Debt.") 

Bee  form  of  declaration  in  debt  on  the  bond,  stating  condition  and  breach,  2  Chit  PL 
442;  in  covenant  Readshauf  v.  Holders,  4  Taunt  57,  3  Went  318,  Hope  v.  Colman,  1 
Wils.  211 ;  by  surviving  partners,  Leicester  v.  Lockwood,  1  M.  &  S.  627;  by  executrix, 
6  Went  527;  by  devisee,  Duppa  v.  Mayo,  1  Saund.  276 ;  by  husband,  2  Mod.  Eot  214, 
5  Went  457;  by  husband  and  wife  against  husband  and  wife,  LiL  Ent  177.  Forms  of 
declaration  in  assumpsit  against  deft  on  guarantee  of  payment  of,  Sandilands  v.  Marsh, 
2  B.  &  A.  673, 2  Went  211 ;  to  allow  pit.  an  annuity  in  consideration  of  past  cohabita- 
tion, Gibson  v.  Dickie,  3  M.  &  8. 463,  Binnington  v.  Wallace,  4  B.  &  A.  650;  aeainst 
executor  on  parol  agreement  of  testator  to  bequeath  pit  annuity,  Fenton  v.  Emblers,  3 
Burr.  1278. 

FLEA  TO  DEBT  ON  ANNUITY-BOND,  THAT  NO  MEMORIAL  WAS  ENROLLED  UNDER  53  G.  3  C  141. 

*(First  non  est  factum  after  craving  oyer  of  the  bond  and  condition,  as  post, 
"  Bond ;"  and,  for  a  further  plea  of  onerari  non,  as  usual,  post, "  Debt."  Be- 
cause he  says,  that  no  memorial  of  the  said  writing,  in  the  said  declaration  mentioned, 
was  enrolled  in  the  High  Court  of  Chancery  within  thirty  days  after  the  execution 
thereof,  according  to  the  directions  of  a  certain  act  of  Parliament,  made  and  passed  in  the 
fifty-third  year  of  the  reign  of  his  late  majesty,  King  George  the  Third,  (or  if  there  was 
a  defective  memorial,  then  say,  that  no  such  memorial  of  the  said  writing,  in  the  said 
declaration  mentioned,  as  was  and  is  required  by  a  certain  act  &c-t  made,  due,  was 
enrolled  &a);  whereby  the  said  writing  obligatory,  in  the  said  declaration  mentioned, 
was  and  is  null  and  void.  And  this,  &c.  (Conclude  with  a  verification  and  onerari  non, 
as  usual:  see  "  Debt.") 

PLEA  OF  PAYMENT  AFTER  THE  DATS. 

And  for  a  further  plea,&c.  (Actio  non,  as  usual:  see,  "Debt")  Because  he  says 
that  he,  the  said  deft,  after  the  making  of  the  said  writing  obligatory,  and  before  the 
Exhibiting  the  bill  of  the  said  pit  in  this  behalf  (or  if  in  C.  P.  or  by  original,  before  the 
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commencement  of  this  rait),  to  wit,  on,  &&,  at,  &c.,  aforesaid,  paid  to  the  amid  E.  F.  all 
and  every  the  soma  of  money  which  had  at  any  time  before  then  become  doe  and  owing 
upon  or  by  virtue  of  the  said  writing  obligatory  and  the  said  condition  thereof,  after 
each  of  the  said  several  respective  sums  of  money  became  aud  were  due  and  owing 
under  and  by  virtue  of  the  said  writing  obligatory  and  the  condition  thereof.  And  this, 
«\&  (Gmchtdewtih  a  verification,  us  usual:  see  "Debt") 

See  form  of  plea  of  no  memorial  of  names  of  witnesses,  3  Chit  PI.  075,  payment  ad 
aVem,  to.;  that  in  the  assurances  the  consideration-money  is  stated  to  have  been  paid  by 
the  grantee,  but  that  it  is  not  stated  that  the  sum  was  advanced  by  an  agent  of  the 
grantee,  Horwood  v.  Underbill,  3  M.  &  S.  82.  See  form  of  plea  to  action  on  deed  for 
payment  of  annuity  on  demand,  on  demand :  1  Wils.  221. 

Replication.]    See  form  of  stating  a  memorial,  3  Chit  PL  1175. 

Rejoinder.]  See  form  of,  that  the  consideration  is  untruly  alleged  by  the  memorial 
to  be  paid  to  both  the  obligors :  Praed  v.  Duchess  of  Cumberland,  4.  T.  R.  566. 

Evidence  for  Plaintiff. 

The  evidence  must,  like  other  cases  in  actions  on  specialties,  depend  on 
the  plea  pleaded. 

On  nan  est  factum.]  Pit  must  be  prepared  to  prove  the  execution  of 
the  deed  as  usual,  see  "  Deed,"  and  what  is  in  arrear.  There  does  not 
seem  any  actual  necessity  for  proving* hat  the  grantor  or  person  on  whose 
life  the  annuity  is  granted,  is  living  (deft,  not  having  denied  it  by  plead- 
ing,) though  usual  so  to  do.  If,  indeed,  the  action  is  on  the  bona,  and 
breaches  are  suggested  in  pursuance  of  the  8  &  9  W.  3,  then  such  proof 
would  be  necessary. 

No  Memorial,  $c]  The  presumption  is,  that  the  annuity-deed  is  valid, 
and  has  been  duly  memorialized ;  it  is  not,  therefore,  incumbent  on  the 
pit  to  prove  the  due  enrolment  of  the  memorial,  unless,  indeed,  deft,  plead 
no  memorial,  &c,  when  pit  should  be  prepared  to  support  his  replication 
by  showing  the  enrolment  within  the  proper  time:  Doe  d.  Griffin  v.  Ma- 
son, 3  Camp.  7.  If  deft  does  not,  in  his  rejoinder,  deny  the  record  of  the 
enrolment,  an  examined  copy  of  the  enrolment,  completely  recorded, 
should  be  produced  and  proved :  see  post,  "  Record."  The  date 
♦of  the  enrolment,  endorsed  by  the  clerk  of  the  enrolment,  is,  [87*] 
it  seems,  conclusive  evidence  of  the  date:  Rex  v.  Hopper,' $ 
Price,  495.  • 

Other  Issues.]  Pit  should  be  prepared  to  support  hi*  replication*  If 
the  burden  of  proof  lies  on  deft,  pit  should  be  prepared  to  disprove  the 
subject  of  such  proof. 

Damages.]  Pit  should  be  prepared  to  prove  the  amount  of  the  arrears 
due.  * 

In  Jiction  to  recover  Money  had  and  received,  if  annuity-deed  be  de- 
fective, post,  "  Money  Had  and  Received." 

Evidence  for  Defendant. 
This  must  depend  on  tfee  plea  or  rejoinder,  which  deft,  must  be  pre- 
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pared  to  support :  post, «  Payment,"  «  Usury."  An  annuity  transaction 
is  not  in  general  affected  by  the  usury  laws,  unless  it  be  very  colourable: 
"  Usury."  If  deft,  plead  a  defective  memorial,  he  should  be  prepared  to 
point  out  and  prove  the  defect :  Doe  <L  Griffin  v.  Mason,  3  Campb.  7. 


ANSWER. IN  CHANCERY— See  Chancmy. 


APOTHECARY  and  SURGEON,  actions  bt  and  against. 

Actions  by,  for  theib  Bill. 

Form  of  Remedy  and  Pleadings,  87. 
Precedents,  ib.  * 

Indebitatus  for  Work,  fyc,  as  Apothecary,  ib. 
Evidence  for  Plaintiff,  88  to  90. 
Evidence  for  Defendant,  90,  91. 


Form  of  Remedy  and  Pleadings. 

The  form  of  remedy  by  an  apothecary  or  surgeon,  for  his  bill  for  medi- 
cines and  attendance,  is  by  action  of  assumpsit  or  debt :  see  "  Assumpsit," 
«  Work  and  Labour."  There  is  nothing  peculiar  relating  to  the  form  of 
the  declaration.  The  pit  may,  in  general,  recover  dnder  the  common 
indebitatus  count  for  work  and  labour,  and  materials,  post, "  Work  and 
Labour;"  but  it  is  usual  to  insert  a  special  indebitatus  count,  disclosing 
the  nature  of  the  work  done.  In  such  count,  if  the  action  be  for  the  cure 
of  a  loathsome  disease,  the  name  of  such  disease  should  not  be  mentioned: 
anon.  2  Wils.  20;  see  further,  post,  "  Work  and  Labour." 


Precedents. 

OOUirr  FOE  WOKS  AHD  IdUKHFB  AS  AH  AFOTHBOABY  OB  SUBOBOlt,  AND  FOB  MBDfOUfBB. 

The  commencement  of  the  count  is  as  postr  "  Assumpsit"  M  Debt"  inserting  the  words 
"for  the  works  and  labour,  care,  diligence,  journeys,  and  attendances  of  the  said  ph.,  by 
him,  the  said  pit,  before  that  time  done,  performed,  given,  and  bestowed,  as  a  surgeon 

and  apothecary  of  the  said  deft,  at  his  special  instance,  &c.,  in  and  about  the 
[88*1  dealing  and  curing  and  "relieving  of  the  said  deft  [and  divers  other  persona]  or 

divers  sicknesses,  diseases,  disorders,  and  maladies,  under  which  they  had  be- 
fore then  respectively  laboured  and  languished,  and  in  and  about  the  endeavouring  to 
heal  and  cure  the  said  deft  [and  divers  other  persons]  of  divers  other  diseases,  sickness- 
es, disorders,'  and  maladies,  under  which  he  [or  they]  had  before  then  [respectively] 
laboured  and  languished,  and  for  divers  medicines  and  other  necessary  things  before 
that  time  found  and  provided,  administered,  delivered,  and  applied  by  the  said  pit  on 
those  occasions,  for  the  said  deft,  and  at  his  like  special  instance  and  request,  and  being* 
no  indebted,  &c.  (Conclusion  as  post, "  Assumpsit,"  "Debt"  The  quantum  meruit 
thereon  is  as  post, "  Assumpsit"  inserting  as  follows :  had,  before  that  time,  done,  per- 
formed,  given,  and  bestowed  other  his  work  and  labouf>  care,  diligence,  journeys,  and 
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}  m  a  surgeon  and  apothecary,  in  and  abont  the  healing  and  earing  and  re- 
lieving of  the  said  deft  [and  divers  other  personal  of  divers  other  diseases,  sicknesses, 
disorders,  and  maladies,  under  which  he  [and  they]  had  before  then  [respectively] 
laboured  and  languished,  and  also  in  and  about  the  endeavouring,  &c.,  and  had  also  at 
the  like,  dtc,  before  that  time  found  and  provided,  administered,  delivered,  and  applied, 
divers  other  medicines  and  necessary  things  on  those  last  mentioned  occasions  for  the 
amid  deft,  he,  the  said  deft,  undertook,  £c.  (Conclusion  as  post,  "  Assumpsit;"  add 
counts  for  work  and  labour  and  journey s+ for  goods  sold,  money  paid,  and  the  account 


See  form  in  2  Chit  «P1. 84,  for  inoculating  a  child,  and  ib.  84,  and  for  acting  as  a 
man-midwife. 


Evidence  far  Plaintiff. 

The  pit  must,  in  this  action,  prove  his  retainer ;  his  being  a  regular 
apothecary  or  surgeon ;  the  work  done,  and  medicines  supplied;  and  the 
'  reasonableness  of  the  charges. 

Proof  of  Retainer.']  The  plaintiff  must  prove  his  retainer,  as  in  other 
actions  for  work  and  labour,  &c.:  post  «  Work  and  Labour."  If  the 
retainer  was  in  writing,  the  same  should  be  produced  and  proved,  post, 
"Handwriting,"  "Secondary  Evidence?9  if  by  parol,  then  it  should 
be  proved  by  witnesses  present  when  given.  If  deft  has  made  any  ad- 
missions of  his  liability,  the  same  should  be  proved:  see  "  Admissions." 
In  general,  where  the  pit's  claim  is  to  recover  the  expenses  of  attending, 
&c,  a  pauper,  it  should  be  observed,  that  such  action  should  be  brought 
against  the  overseer  of  the  parish  where  the  accident,  or  other  thing 
occasioning  the  ilrness,  happened,  Tomlinson  v.  Bentall,  5  B.  &  n.  738, 
Gent  v.  Tomkins,  cited  ib.  745,  Lamb  v.  Bunce,  M.  &  S.  275 ;  provided 
the  pit  can  prove  that  the  overseer  or  deft,  authorized  the  pit's  employ- 
ment, &c.,  by  an  express  promise,  or  by  an  implied  one,  as  by  standing 
by,  and  seeing  him  perform  his  operations,  &c,  without  any  objection,  or 
the  like.  Where  a  pauper,  being  casually  in  the  parish  of  A.,  met- with 
an  accident  which  disabled  her,  and  which  required  immediate  medical 
assistance,  the  constable  of  that  parish  improperly  removed  her  to  her 
own  (which  was  the  adjoining)  parish,  and  sent  for  the  surgeon  of  that 
parish  to  attend  her,  it  was  held,  that  it  was  the  duty  of  the  parish  officers 
of  A.  to  have  taken  the  pauper  to  the  nearest  convenient  house  in  A.,  and 
to  have  provided  medical  attendance  there:  and  that  they  could  not,  by 
improperly  removing  her  to  another  parish,  relieve  themselves  from  the 
liability  which  the  law  had,  in  the*  first  instance,  cast  upon  them ;  and 
that  they  were  therefore  liable  to  pay  the  pit.  a  surgeon's  bill:  Tomlinson 
v.  Bentall,  5  B.  &  C.  738.  Where  an  action  was  brought,  not  against  the 
overseers  of  the  parish  in  which  the  accident  happened,  but  against  the 
overseer  of  the  parish  to  which  the  pauper  belonged,  the  court  intimated 
a  very  strong  opinion,  that  it  was  not  properly  brought  against  the 
overseer  of  the  latter  parish:  Gent  v.  Tomkins,  cited  *5  ib*  745.  [*89] 
In  some  cases,  the  overseer  of  the  parish  to  which  the  pauper  is 
removed  will  be  liable :  as,  where  a  pauper  had  his  leg  accidentally  frac- 
tured in  one  parish,  and  was  conveyed  to  the  next  house  in  an  adjoining 
parish,  and  was  confined  there,  and  visited  by  the  overseer,  and  attended 
by  the  pit,  a  sturgeon  who  attended  the  parish  poor,  with  the  knowledge 
voi..  i.  14 
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of  the  overseer,  it  was  held,  such  overseer  was  liable  for  the  pit's  ex- 
penses in  the  cure :  for  the  overseer's  knowing  of,  and  not  repudiating  the 
pit's  attendance,  was  equivalent  to  a  request:  Lamb  v.  Bunce,  4  M .  & 
S.  275.  A  pauper  residing  in  one  parish  received  during  illness  a  weekly 
allowance  from  another  parish,  where  he  was  settled ;  and  it  was  held,  that 
an  apothecary,  who  had  attended  the  pauper,  might  maintain  an  action 
for  the  amount  of  his  bill  against  the  overseer  of  the  latter  parish,  who  had 
expressly  promised  to  pay:  Wing  V.  Mill,  1  B.  &  A-  104. 

Proof  of  Plaintiff  being  an  Apothecary,  fyc.]  By  55  G.  3,  e.  194,  *. 
21,  explained  and  amended  by  6  G.  4,  c.  133,  s.  5,  it  is  enacted,  that  "no 
apothecary  shall  be  allowed  to  recover  any  charges  claimed  by  him  in  a 
court  of  law,  unless  he  shall  prove  at  the  trial  that  he  was  in  practice 
prior  to  or  on  the  1st  of  August,  or  that  he  has  obtained  a  "certificate," 
&c,  to  practice  as  such  from  the  Apothecaries'  Company,  in  the  manner 
pointed  out  by  the  act,  and  by  the  6  G.  4,  c.  133,  *.  5.  The  apothecary 
must  prove  that  he  was  in  practice  on  the  1st  August,  1815,  Apotheca-% 
ries9  Company  v.  Roby,  5  B.  &  A.  949,  or  else  that  he  had  obtained  a 
certificate.  The  act  does  not  affect  physicians,  chemists,  or  druggists,  or 
die  privileges  vested  in  the  College  of  Surgeons:  sec.  28,  29.  The  pit 
failing  to  bring  himself  within  the  above  act,  cannot  recover  even  for  the 
vials  in  which  the  medicines  were  contained:  Steed  v.  Henley,  1  G.  &  P. 
574. 

If  the  pit  relies  on  showing  he  was  in  practice,  he  must  prove  it 
strictly.  Evidence  of  merely  having  administered  medicines  on  many 
occasions  to  different  patients,  previous  to  and  on  the  1st  of  August,  1815, 
will  not  be  sufficient  evidence;  but  he  must  show  that  he  exercised  the 
duties  of  an  apothecary  under  the  5th  section  of  the  prior  act ;  as,  in 
making  up  the  prescriptions  of  physicians,  &c:  Apothecaries1  Company 
v.  Warburton,  3  B.  &  A.  40.  Nor  will  it  be  sufficient  if  pit  prove  that 
he  attended  as  an  apothecary,  while  he  was  an  assistant  in  the  house  of 
another  apothecary,  though  the  patients  paid  the  pit,  and  not  the  person 
he  was  assistant  to:  Brown  v.  Robinson,  1  C.  &  P.  264. 

If  the  pit  relies  on  his  certificate,  the  same  must  be  proved.  By  6  G. 
4,  c.  133,  s.  7,  it  is  expresglydeclared,  that  the  common  seal  of  the  Apo- 
thecaries' Company  is  sufficient  proof  that  the  person  named  therein  is 
•  qualified  to  practise.  But  pit.  must  prove  that  the  seal  affixed  is  the 
genuine  seal  of  the  company,  as  the  act  does  not  make  the  seal  prove 
itself:  Chadwick  v.  Bunning,  R.  &.M.  307;  2  C.  &  P.  106,  s.  c.  It  is 
sufficient  for  the  pit  to  prove  the  certificate,  without  proving  an  appren- 
ticeship served ;  Sherwin  v.  Smith,  1  Bing.  204.  Where  a  promissory 
note  has  been  given,  which  is  expressed  to  be  in  "consideration"  of  his 
care  and  medical  attendance  bestowed  on  the  "  maker,"  pit  must  prove 
his  certificate,  or  that  he  is  within  the  exception  contained  in  the  55  G.  3; 
Blogg  v.  Pinhers,  R.  &  M.  125.  A  general  certificate  of  qualification  to 
practise,  without  limitation  as  to  time  or  place,  is  sufficient,  under  55  G. 
3,  c.  194,  to  enable  him  to  sue  on  a  bill  for  medicines,  &c,  though  they 
are  furnished  to  patients  in  London;  although  he  has  only  paid  £4.  4*., 
the  price  of  the  country  certificate,  under  such  act :  Chadwick  v.  Bun- 
ning, R.  &  M.  306-7;  2  C.  &  P.  106,  s.  c.  In  an  action  for  the  penalty 
under  the  act,  it  is  for  the  deft,  to  prove  the  affirmative,  that  he  has  his 
certificate:  Apothecaries9  Company  v.  Bentley,  R.  &  M.  159. 
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Proof  of  Plaintiff  being  a  Surgeon,  #c]    By  3  H.  8,  r.  11 

$.  1,  *no  one  shall  act  as  a  surgeon  within  the  city  of  London,  or  [*903 
seven  miles  round,  unless  he  be  Examined  and  licensed  by  the 
College  of  Surgeons,  under  the  penalty  of  £5  per  month.  But  notwith- 
standing this  act,  as  it  contains  no  prohibitory  clause,  it  seems  that  a  sur- 
geon may  maintain  an  action  for  his  bill,  without  proving  any  license 
under  it:  Gretnare  v.  Le  Clerc,  2  Camp.  144;  but  see  Bensley  v.  Big- 
nold,  5  B.  &  A.  340,  &c. ;  Holt,  528.  At  all  events,  it  is  incumbent  on 
the  deft,  in  such  action  to  prove  that  the  pit.  was  not  regularly  licensed 
as  the  act  directs:  2  Camp.  146. 

Proof  of  Work  done  and  Medicines  supplied.]  This  may  be  done 
by  pit's  servant,  or  other  party,  who  can  speak  to  the  fact.  In  the  ab- 
sence of  other  satisfactory  evidence,  deft's  servants  may  be  called:  see 
further,  post,  "  Work  and  Labour"  A  surgeon  may  recover  for  attend- 
ance: Poucher  v.  Norman,  3  B.  &  C.  745 ;  5  D.  &  R.  649,  e.  c. 

Proof  of  Reasonableness  of  Charges.]  This  should  be  proved  as  in 
ordinary  cases;  post,  "  Work  and  Labour,"  "Attorney" 

Evidence  for  Defendant. 

The  deft,  should  be  prepared  to  disprove  pit's  case.  If  deft,  object  that 
pit  is  not  licensed,  under  3  H.  8,  to  practise  as  a  surgeon,  it  has  been  held, 
that  it  is  incumbent  upon  the  deft,  in  such  action  to  give  evidence  that  the 
pit  is  not  regularly  licensed  as  the  act  directs :  Gretnare  v.  Le  Clerc,  2 
Camp.  144 ;  sed  quaere,  supra.  Deft,  may  show  that  pit  was  a  physi- 
cian, Charley  v.  Bolcot,  4  T.  R.  317,  Poucher  v.  Norman,  3  B.  &  C.  745, 
5D.  &R.  649.  s.  c;  or  it  will  be  sufficient  for  him  to  show  that  he  as- 
sumed the  character  of  a  physician,  although  he  had  no  diploma,  and  had 
no  right  to  assume  that  character,  as  pit.  will  be  bound  thereby :  Lips- 
combe  v.  Holmes,  2  Camp.  441;  Chorley  v  Bolcot,  4  T.  R.  317;  ante, 
49.  As  the  law  implies  an  undertaking  on  the  part  of  surgeons  and  apo- 
thecaries, that  they  will  exert  a  reasonable  degree  of  skill,  Seare  v.  Pren- 
tice, 8  East,  348,  the  deft,  may  show  that  his  or  the  patient's  complaint 
has  been  increased,  or  his  health  injured  rather  than  benefitted,  in  conse- 
quence of  pit's  gross  unskilfulness  or  carelessness;  and  it  will  be  a  de-. 
fence  to  any  action  for  fees :  p.  Ld.  Kenyon,  Kannen  v.  McMullen, 
Peake,  59;  Duffit  v.  James,  cited  7  East,  480;  Duncan  v.  Blundell,  3 
Stark,  6 ;  post, «  Assumpsit,"  "  Attorney."  But  this  is  only  in  cases  of 
gross  negligence ;  and,  if  it  appear  that  the  improper  remedies  or  unfit 
medicines  were  administered  under  the  advice  of  a  physician,  the  surgeon 
or  apothecary  is,  in  all  cases,  entitled  to  recover:  Kannen  v.  McMul- 
len, Peake  Rep.  59.  In  cases,-  where  an  empiric  professes  to  cure  dis- 
orders in  a  specified  time  by  sovereign  remedies,  and  does  not  succeed  in 
his  cure,  he  cannot  recover,  Hupe  v.  Phelps,  2  Stark.  480;  but  this  does 
not  apply  to  a  regular  practitioner:  ib.  Where  a  surgeon  leaves  a  blank 
in  his  bill  for  attendances,  it  will  be  a  sufficient  defence  if  deft  show  that 
he  has  paid  a  reasonable  sum :  for,  p.  Ld.  Kenyon,  Tuson  v.  Batting, 
3  Esp.  Rep.  193, "  it  is  considering  his  demand  in  the  light  of  a  quiddam 
honorarium  and  leaving  it  to  the  generosity  of  the  person  he  attends; 
and  that  person  having  paid  money  into  court  to  a  certain  amount,  it  is 
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to  be  taken  as  the  sum  which  he  considers  as  a  fair  remuneration  for  the 
pit's  services,  and  which  the  pit.  had  left  open  in  his  bill ;  and  that  he 
cannot  recover  any  more."  Deft,  should,  if  possible,  be  prepared  to  dis- 
prove the  work  done,  or  prove  the  unreasonableness  of  the  charges,  or 
account  claimed:  pogt,  "Assumpsit,"  "  Evidence  in  Reduction  of  Dam- 
age*" 

Actions  against  Apothecaries  and  Surgeons. 

Form  of  Remedy  and  Pleadings.]  A  surgeon  or  apothecary 
[*91]  is  liable  *in  assumpsit  or  case,  for  ignorance  or  unskilfulness,  and 
for  negligence  in  the  exercise  of  his  profession;  as  the  law  implies 
an  undertaking  or  duty  on  their  part  to  exercise  due  and  reasonable  skill, 
&c:  Slater  v.  Baker,  2  Wils.  359;  Seare  v.  Prentice,  8  East,  348; 
B.  N.  P.  73.  There  is  nothing  peculiar  relating  to  the  form  of  the  plead- 
ings.   See  further,  post,  "  Attorney,"  "  Assumpsit." 

Evidence.]  Pit.  must  prove  that  deft,  was  a  surgeon  or  apothecary  by 
profession,  or  that  he  was  retained  and  paid  as  such  by  pit,  or  that  he 
especially  engaged  to  cure  the  pit.  for  reward.  Pit.  must  then  give  evi- 
dence as  to  the  nature  of  deft.'s  treatment :  and  he  should  call  persons  of 
skill  and  experience  to  prove  that  the  treatment  of  the  deft,  was  unskilful 
and  improper ;  and  that  the  wound  or  complaint,  or  increased  wound  or 
complaint  of  the  pit.,  resulted  from  such  improper  and  unskilful  treatment 
The  damages  should  be  proved  by  showing  the  length  of  time  pit  has 
been  ill,  that  he  will  never  again  have  the  use  of  a  limb  or  part  of  his 
body  as  before,  the  expense  he  has  incurred,  &c.  The  evidence  for  the 
deft,  will  consist  in  rebutting  these  proofs.  See  further,  post,  "Attorneys, 
Actions  against,  for  Negligence." 


APPRENTICE. 

Action  on  an  Indenture  of  Apprenticeship,  91. 
Action  for  Enticing  away  an  Apprentice,  92. 


Action  on  the  Indenture  of  Apprenticeship. 

Form  of  Remedy.]  Covenant  is  the  usual  remedy  upon  an  indenture  of 
apprenticeship  against  the  party  who  covenanted  for  the  due  performance 
of  it;  but  covenant  does  not  lie  where  the  binding  is  for  less  than  seven 
years,  1  Anst  256-7,  or  against  an  infant  apprentice,  Qylbertv.  Fletcher, 
Cro.  Car.  179,  Rex  v.  Hindrigham,  6  T.  R.  557 ;  and  the  only  remedy  in 
the  latter  case  would  be  against  the  party  who  covenanted  for  the  infant's 
due  performance  of  the  indenture. 

Form  of  Pleadings — Declaration.]  There  is  nothing  peculiar  relating 
to  the  declaration  in  this  case;  which  does  no  more  than  set  forth  the 
indenture,  with  a  profert,  and  the  breach,  as  in  other  actions  of  covenant: 
post, "  Covenant."    It  has  been  held,  in  an  action  by  an  apprentice  for 
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not  finding  him  victuals  and  other  necessaries,  that  a  breach  in  the  words 
of  the  covenant  suffices :  Proctor  v.  Burdet,  3  Lev.  170. 

Plea.']  The  rules  as  to  pleading  in  covenant  here  prevail :  see  "  Cove- 
nant" Matters  in  discharge  should  be  pleaded  specially;  so  should 
performance.  [See  Wright  v.  Gihon,  3  C.  &  P.  583.]  It  is  no  plea  to  an 
action  against  a  master  for  dismissing  the  apprentice,  that  the  latter  mis- 
behaved himself.  Winstone  v.  Linn,  1  B.  &  C.  460,  2  D.  &  R.  465,*.  c; 
and,  in  an  action  against  the  covenanter  for  the  apprentice,  it  is  no  plea 
that  the  son  faithfully  served  till  he  came  of  age,  and  then  avoided  the 
indenture:  Cuming  v.  Hill,  3  B.  &  A.  59.  [And  see  Hughes  v.  Hum- 
phreys, 6  B.  &  C.  680;  9  D.  &  R.  715.] 

Precedents.']  See  form  of  precedent  in  an  action  against  a  father  for 
neglect  of  duty  of  apprenticeship,  2  Chit.  PI.  517:  in  action  by  the  appren- 
tice against  master,  ib.  519;  by  apprentice  against  executor  of  master,  ib. 
522;  plea  that  the  deft,  provided  board,  &c.  ib.  1004;  that  pit.  absented 
himself,  ib.  1003 :  that  deft,  did  not  discharge  him,  ib.  1006. 

*Evidencefor  Plaintiff.]  The  usual  evidence  to  be  adduced  [92*] 
in  actions  of  covenant  will  be  here  applicable.  The  indenture 
should  be  produced  and  proved  in  the  usual  way,  if  deft,  has  pleaded  non 
est  factum:  see  "Deed."  The  breach  should  also  be  proved,  if  denied 
by  deft  in  his  pleadings;  and  pit.  should  be  prepared  to  support  his 
answer  to  any  special  plea  of  deft. :  see  "  Covenant" 

Evidence  for  Defendant.]  This  must  depend  on  the  nature  of  the 
pleadings,  which  he  should  be  prepared  to  support  No  observations  are 
here  peculiarly  requisite:  see  "  Covenant" 

Action  for  enticing  away  an  Apprentice. 
See  post,  "  Master  and  Servant? 

Form  of  Remedy.]  Case  is  the  most  usual  and  proper  form  of  action 
for  an  injury  of  this  nature:  Eegina  v.  Daniel,  1  Salk.  380;  Regina  v. 
Collingwood,  Raym.  1116;  Hart  v.  Aldridge,  Cowp.  54 ;  Hambleton  v. 
Vere,  2  Saund.  169.  The  master  may  sue  for  the  work  and  labour  of 
the  apprentice:  Foster  v.  Stewart,  3  M.  &  S.  191:  Lightly  v.  Clous  ton, 

1  Taunt  112 ;  Fades  v.  Vandeput,  5  East,  39,  n. 

Form  of  Pleadings.]    Declaration  commences  with  a  statement  of 
the  party's  being  the  apprentice  of  the  pit  In  some  precedents,  the  inden 
tares  of  apprenticeship  are  stated  at  length  by  way  of  inducement :  but 
this  is  certainly  unnecessary,  and  not  advisable:  Hambleton  v.  Viere. 

2  Saund.  169.  Where  there  is  not  a  strict  legal  apprenticeship,  it  would 
in  one  count  be  advisable  not  to  describe  it  so :  Ashcrqfl  v.  Berths,  6  T. 
R.  659.  It  should  be  stated  deft,  knew  that  the  third  person  was  pit's 
apprentice :  3  Bla.  Co.  142 ;  Fores  v.  Wilson,  Pea.  Rep,  55 ;  Winsmore 
v.  Chreenbank,  Willes,  582.  The  means  of  enticement  or  harbouring  used 
by  deft,  need  not  be  stated :  ib.  The  damage  by  reason  of  the  loss  should 
be  stated:  Eades  v.  Vandeput,  5  East,  39;  Bird  v.  Randall,  Burr.  1352. 
Counts  should  be  inserted,  as  well  for  the  enticing  away,  as  for  the  har- 
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bouring:  Blake  v.  Landon,  6  T.  R.  221.    The  general  issue  will  gene* 
rally  suffice:  see  "  Case." 

Precedents.]  See  form  in  case  for  enticing  away  apprentice:  2  Chit. 
PL  645,  6. 

Evidence/or  Plaintiff.]  Pit.  shqpld  prove  the  apprenticeship  by  the 
indentures,  which  should  be  produced  and  proved  in  the  usual  way :  see 
"  Deed."  It  should  be  proved  deft,  knew  of  the  apprenticeship  at  the 
time  of  his  enticing  away  or  harbouring  the  apprentice:  Fares  v.  Wilson, 
Pea.  Rep.  55;  Pea.  Ev.  334;  Winsmore  v.  Ghreenbank,  Willes,  582. 
Slight  evidence  would  suffice.  If  any  express  notice  of  it  was  given  to 
deft., the  same  should  be  proved:  see  "Notice"  The  mode  of  deft/s 
causing  the  injury  should,  if  possible,  be  proved;  though  this  is  not  ab- 
solutely necessary.  It  will  suffice  to  show  the  apprentice  was  enticed 
away  or  harboured  by  deft.  The  damage  must  be  proved:  Eadex  v. 
Vandeput,  5  East,  39;  Bird  v.  Randall,  Burr.  1352.  The  value  of  the 
services  lost  should  be  shown.  The  measure  of  damages  is  not  to  be 
ascertained  at  the  actual  loss  pit  sustained  at  the  time,  but  for  injury  done 
by  causing  the  apprentice  to  leave  pit's  employment.  Ounter  v.  Jistor, 
4  Moo.  12.  The  apprentice,  or  his  father,  or  party  entering  into  the  in- 
denture, would,  it  should  seem,  be  a  competent  witness  for  either  party, 
though  sometimes  a  dangerous  one. 

Evidence  for  Defendant]  Deft,  should  be  prepared  to  dis- 
[*93]  prove*  pit's  case ;  he  cannot,  however,  avail  himself  of  any  objec- 
tion to  the  indenture  of  apprenticeship,  Keane  v.  Boycott,  2  H. 
Bla.  511,  Westerdell  v.  Dale,  7  T.  R.  310,  1,  4, 1  Anst  256;  but  he 
may  show  that  the  pit.  was  not  a  housekeeper,  and  of  the  age  of  twenty- 
four  ye^rs,  when  the  third  party  was  bound  to  him:  Gye  v.  Felton, 
4  Taunt  876.  He  should  also  be  prepared  to  reduce  the  damages,  as  far 
as  he  can. 


ARBITRATION. 
See  post,  Award,  and  index,  Arbitrator. 


ARREST. — See  Malicious  Arrbst,  Process. 
ARTICLES  OP  WAR.— See  Public  Documents. 
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Forni  of  Remedy,  94. 
Form  of  Pleadings,  ib. 
Precedents, 

'  Declaration  for  an  Assault  and  Battery,  99. 
Second  Count  for  a  Common  Assault,  ib. 
Third  Count  for  spoiling  Plaintiff9  s  Clothes,  ib. 
by  Husband  for  Battery  of  Wife,  ib. 
by  Master  or  Father  for  Battery  of  Servant  or  Son,  100. 
Plea,  Son  Assault  Demesne,  ib. 

Son  Assault  in  Defence  of  a  Relative,  ib. 

Molliter  Mantis  Imposuit  to  preserve  the  Peace,  and 

prevent  Pit.  and  third  Person  from  fighting,  ib. 
in  Defence  of  Possession  of  Shop,  justifying  as  a  Ser- 
vant, 101. 
justifying  as  Tavern-Keeper,  to  prevent  Plaintiff  leav- 
ing Tavern  without  paying  his  bill,  ib. 
Replication  de  Injuria,  102. 

to  Plea  of  Son  Assault  Demesne,  that  E.  F.  was  pos- 
sessed of  a  House,  and  that  Plaintiff  turned  him 
out,  ib. 
New  Assignment,  103. 
Evidence  for  Plaintiff,  103. 

Assault  and  Battery,  ib. 
Alia  Enormia,  105. 
Damages,  ib. 
* Evidence  for  Defendant,  106.  [*94] 

General  Issue,  ib. 
Plaintiff  9s  first  Assault,  ib. 
Moderate  Correction,  107. 
Defence  of  Relative,  Servant,  fyc,  ib. 
To  preserve  the  Peace,  ib. 
Defence  of  Possession,  ib. 
Special  Replication,  ib. 
Other  Issues,  ib. 
Reduction  of  Damages,  ib. 


Form  of  Remedy. 

The  form  of  remedy  of  an  assault  or  battery,  when  not  done  under 
colour  of  legal  process,  is  by  an  action  of  trespass:  11  Mod.  180.  And 
in  some  cases  trespass  lies,  though  the  act  be  done  under  colour  of  pro- 
cess: see  "  Trespass."  It  lies  when  the  deft.,  .by  an  unnecessary  degree  of 
violence,  renders  himself  a  trespasser :  Com.  D.  Tres.  C.  2.  [See  Martin 
v.  Shopper,  3  C.  &  P.  373.  Stevens  v.  Myers,  4  C.  &  P.  349.  If  one  of 
two  persons  fighting,  unintentionally  strike  a  third,  he  is  answerable  in  an 
action  for  an  assault,  and  the  absence  of  intention  can  only  be  urged  in 
mitigation  of  damages.  James  v.  Campbell,  5  C.  &  P.  372.]  It  lies  for  an 
assault  committed  after  process  is  determined,  Cro.  J.  379,  or  after  an 
acquittal  for  a  felonious  assault,  Crosby  v.  Leng,  12  East,  409,  or  for  the 
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battery  of  pit's  wife,  child,  or  servant,  provided  some  services  be  thereby 
lost  to  pit :  Ditcham  v.  Bond,  2  M.  &  S.  436 ;  Robert  Mary9 8  case,  3  Co. 
113.  A  joint  action  against  several  defts.  is  sustainable :  2  Saund.  117,  a. 
The  party  injured,  may  proceed  by  indictment  and  action  at  the  same 
time,  and  will  not  be  driven  to  his  election :  Jones  v.  Clay,  1  B.  &  P.  191 ; 
'  Murphy  v.  Cadell,  2  ib.,  137 ;  Rex  v.  Fielding,  Burr.  719. 

Form  of  Pleading. 
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Declaration.]  The  observations  that  will  be  found, /mm/,  "  Trespass, 
as  to  the  declaration,  will  here  apply.  The  venue  may  be  laid  m  any 
county:  Mostyn  v.  Fabrigas,  Cowp.  161 ;  1  Saund.  74,  n.  2.  As  to 
the  venue  in  actions  against  justices  arid  other  public  officers,  &a,  see 
"  Declaration,"  u  Venue."  As  to  the  title  of  the  term,  &c.,  see  ib.  On 
special  demurrer,  the  words  a  wherefore,"  and  "  whereas,"  would  be  ob- 
jectionable, as  not  containing  a  positive  allegation  of  assault,  being  merely 
by  way  of  recital :  Wildgoose  v.  Kellaway,  2  Salk.  636.  But  this  would 
be  otherwise  in  the  C.  P.  by  original,  the  writ  being  set  out  in  the  decla- 
ration; White  v.  Shaw,  2  Wils.  203 ;  1  Chit  PL  336,  n.  The  day  of  the 
assault  should  be  stated,  but  the  precise  day  i»  immaterial.  Where  seve- 
ral assaults,  at  different  times,  have  taken  place,  the  usual  allegation  of 
their  having  been  so  committed,  as  well  as  a  second  or  more  counts  should 
be  inserted.  Where  it  was  alleged  that  the  deft  on  such  a  day,  and  on 
divers  other  days  and  times,  &c,  made  an  assault  on  the  pit,  it  was  held 
bad  on  special  demurrer ;  as  one  assault  cannot  be  committed  on  different 
days:  English  v.  Purser,  6  East,  395;  Michell  v.  Neal,  Cowp.  828. 
But  it  would  have  been  correct,  had  it  been  alleged  that  he  "  assaulted 
-on,  &c.,"  as  that  might  allude  to  more  assaults  than  one,  ib.  Burgess  v. 
Freelove,  2  B.  &  P.  425.  If  the  assaults  be  stated  as  having  been  made 
on  a  certain  day,  and  divers  days  and  times  afterwards,  pit,  should  take 
care  to  state  a  day  so  far  back  as  will  cover  the  first  assault,  as  he  will 
not  be  allowed  to  give  in  evidence  more  than  one  assault  committed  be/ore 
the  day  stated :  Bui.  N.  P.  86 ;  1  Saund.  24,  n.  1 ;  2  Saund.  5,  n.  3 ; 
Hume  v.  Oldacre,  1  Stark.  351.  Care  should  be  taken  to  describe 
the  injury,  according  to  the  facts  of  the  case,  and  only  such  parts  of  the 
following  precedents  should  be  adopted,  as  are  applicable,  and  will  be 

supported  by  the  evidence  to  be  adduced  on  the  trial ;  but  though 
[*95]  the  first  count  ought  to  contain  a  full  "statement  of  the  injuries,  in 

the  order  in  which  they  were  committed,  and  the  damage  conse- 
quent thereon ;  yet  if  the  pit  prove  any  part  of  the  count,  he  will  be  enti- 
tled to  a  verdict  pro  tanto,  though  he  fail  in  proving  the  residue:  R.  T. 
Hardw.  121 ;  2  Saund.  74.  b.;  4  Mod.  405.  In  an  action  by  husband 
and  wife,  for  the  wife's  sufferings,  care  should  be  taken  not  to  include  any 
statement  of  an  injury  or  damage  to  the  husband  only :  and  so,  in  an 
action  by  the  husband  alone,  for  an  assault  on  his  wife,  per  quod,  &c.,  care 
should  be  taken  not  to  include  any  statement  as  to  the  personal  sufferings 
of  the  wife:  Russell  v.  Corns,  1  Salk.  119;  Com.  D.  Pleader,  2  A-  1; 
post, "  Husband  and  Wife."  The  facts  need  not  be  alleged  to  have 
been  vi  et  armis:  Day  v.  Musket  t,  2  LcL  Raym.  985 ;  2  Salk,  640,  s.  c 
6  Mod.  80;  sed  vide  Com.  D.  Pleader,  3  M.  7-8;  Lawe  v.  King,  X 
Saund.  81-2.  It  should  conclude, "  contra  pacem;"  Raphael  v.  Verelsty 
2  W.  Bla.  R.  1058;  Com.  D.  Pleader,  3  M.  8.     The  words  "other 
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wrongs,  &c.,"  should  be  inserted,  and  under  them  damages  and  matters 
which  naturally  arise  from  the  assault,  or  cannot  with  decency  be  stated, 
may  be  given  in  evidence,  in  aggravation  of  damages,  though  not  stated 
in  any  other  part  of  the  declaration.  But  no  matter  which  would  of  itself 
support  an  action,  can  be  given  m  evidence  under  it :  post,  "  Trespass." 
In  an  action  by  husband  and  wife,  the  declaration  should  conclude  to  the 
damage  of  both :  Com.  D.  Pleader,  C.  84.  It  is  frequently  advisable  to 
add  a  second  count  for  a  common  assault,  for,  if  the  declaration  contain 
but  one  count,  the  pit.,  after  trying  to  prove  one  assault,  cannot  waive 
that,  and  go  into  evidence  of  another :  Stante  v.  Prickett,  1  Camp.  473. 
If  there  be  any  injury  to  personal  property,  such  as  tearing  of  clothes,  &c, 
not  merely  consequential,  but  substantially  independent  of  the  assault,  &c, 
a  distinct  count  should  be  inserted  for  the  same,  with  a  view  to  get  full 
costs,  though  pit.  recovers  less  than  40*. :  see  Tidd,  1000;  Stead  v.  Gam- 
ble, 7  East,  325.  The  special  damages,  if  any,  should  be  stated  accord- 
ing  to  the  facts :  post,  "  Case." 

Plea.]  As  to  what  pleas  may  be  pleaded,  the  deft,  may  either  plead 
by  denying  the  assault,  or  showing  a  matter  in  justification  of  it,  or  both. 
He  may  justify  an  assault,*  &c.,  in  defence  of  his  person,  if  the  deft/s  as- 
sault be  not  in  disproportion  to  that  made  by  pit. :  Cockcroft  v.  Smith, 
2  Salk.  642 ;  1  Ld.  Raym.  177,  s.  c;  or  an  assault  in  defence  of  a  wife  or 
husband,  Leeward  v.  Basilee,  1  Ld.  Raym.  62 ;  1  Salk.  407 ;  or  master, 
ib.;  or  child  or  parent,  3  Salk.  46 ;  but  not  of  a  servant:  ib.,  B.  N.  P.  18. 
And,  in  order  to  entitle  a  servant  to  justify  the  defence  of  his  master,  he 
must  show  that  his  interference*was  necessary :  Barfoot  v.  Reynolds,  2 
Str.  953.  A  deft,  may  justify  under  the  moderate  correction  of  the  pit. 
who  was  his  apprentice,  servant,  or  scholar:  3  Salk.  47.  An  officer  may 
justify  even  a  mayhem  to  preserve  discipline:  Bui.  N.  P.  19.  An  assault 
and  battery  cannot  be  justified  by  reason  of  an  amicable  contest,  B.  N.  P. 
16;  or  from  the  plt.'s license,  Comb.  218..  A  party  may  justify  an  assault 
and  battery  in  defenqe  of  his  house  or  goods ;  and  the  law  allows  him  to 
lay  his  hands  on  the  pit.,  after  a  request  to  go  out,  or  to  cease  his  endeav- 
ours against  defi's  goods ;  and  if  the  pit.  resist  with  force,  the  deft.,  will 
be  justified  in  expelling  the  pit.  with  a  strong  hand,  and  if  a  battery 
ensue,  it  will  be  considered  the  result  of  the  pit's  own  act :  Com.  D. 
Pleader,  3  M.  17;  2  Rol.  A.  548,  pi.  2;  Bro.  A.  Trespass,  128;  Weaver 
v.  Bush,  8  T.  R.  80.  But  if  the  battery,  in  the  first  instance,  be  more 
than  a  mere  gentle  imposition  of  the  hands,  and  accompanied  by  violence 
and  outrage,  as  striking  or  knocking  the  party  down,  it  could  not  be  jus- 
tified, Gregory  v.  Hill,  8  T.  R.  299  :  but  it  will  justify  what  the  law  calls 
an  assault;  or  a  mere  legal  battery ;  as  was  admitted  on  a  question  of 
costs:  Johnson  v.  Northwood,!  Taunt.  695;  Smith  v.  Edge,  6  T.  R. 
562 ;  Rowe  v.  Tutte,  Wils.  14.  Where  the  entry  is  forcible,  as  by  break- 
ing down  a  gate  or  door,  a  request  to  depart  is  not  necessary,  and  the  acts 
of  violence  on  tfre  part  of  the  trespasser  may  be  immediately  op- 
posed by  any  acts  of  necessary  *violence  by  the  deft. :  Green  v.  [*96] 
Goddard,  Salk.  641.  A  wounding  cannot  be  justified,  merely  in 
defence  of  possession,  Gregory  v.  Hill,  8  T.  R.  299;  3  Salk.  46;  unless, 
indeed,  the  pit.  attempt  to  enter  the  close  with  force :  ib.  Persevering 
after  a  request  to  desist  in  stopping  an  ancient  light,  will  not  justify  pit 
in  throwing  water  on  deft. :  Simpson  v.  Morris,  4  Taunt.  821.  A  bare 
vol.  i.  15 
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arrest  is  no  justification  of  a  battery,  C.  T.  Hardw.  293;  Williams  t. 
Jones,  2  Str.  1049;  Truseott  v.  Carpenter,  1  .Ld.  Raym.  229;  unless  it 
be  pleaded  by  way  of  molKter  mantis  imposuit  to  arrest :  C.  T.  Hardw. 
358.  Pit's  resistance,  or  attempt  to  escape,  justifies  a  battery:  B.  N.  P. 
19.  Deft,  may  plead  a  judgment  recovered,  Fetter  v.  Beat,  1  Salk.  11 ; 
1  Ld.  Raym.  399,  $.  c;  post,  "Judgment;"  and  this,  though  it  waa 
against  another  deft.,  if  it  was  for  the  same  assault;  2  Lutw.  944;  Broome 
v.  Wooton,  Yelv.  68 ;  or  the  statute  of  limitations,  not  guilty  within  four 
years:  Macfadzen  v.  Olivant,  6  East,  388  ;  6  Mod. 246 ; post,  "Statute 
Of  Limitations." 

As  to  the  Form  of  Plea.]  The  general  rules,  as  to  the  form  of  the  pleas 
in  trespass,  here  apply:  post,  "  Trespass."  The  general  issue  denies  the 
.fact  bf  the  trespass  alleged.  In  a  late  case,  under  a  declaration  lor  an 
assault  and  battery,  and  tearing  of  clothes,  where  deft,  pleaded  he  was  not 
guilty  of  the  said  supposed  assaults,  in  manner  and  form  as  the  pit.  com- 
plained, it  was  held  that  the  modo  et  forma  included  a  denial  of  the  bat- 
tery and  laceramt,  as  well  as  the  assault:  Weatherellv.  Howard,  3  Burg. 
135.  A  deft,  is  not  bound  to  justify  who  is  not  prima  facie  a  tres- 
passer :  Badkin  v.  Powel,  Cowp.  478.  But,  if  the  deft,  was  prima  facie 
such  trespasser,  but  relies  on  any  matter  of  justification  as  a  legal  excuse 
for  assaulting  or  beating  the  pit.,  he  must  plead  that  matter  specially. 
When  it  appears  that  the  party  had  no  intention  of  committing  an  assault, 
as  where  he  took  hold  of  a  person  by  the  collar  to  prevent  his  fighting,  he 
need  not  justify  by  pleading  specially,  but  "may  give  the  facts  in  evidence, 
for  the  purpose  of  showing  that  there  was  not  any  assault,  which  is  mat* 
ter  to  be  left  to  the  jury :"  per  Legge,  B.,  in  the  case  of  Griffin  v.  Parsons, 
MSS.,  cited  in  Selw.  N.  P.  28 ;  and  in  Williams  v.  Jones,  Rep.  Tern. 
Hardw.  301.  His  lordship  says,  "the  party's  intention  must  be  con- 
sidered, for  people  will  sometimes,  by  way  of  joke  or  friendship,  dap  a 
man  on  the  back,  and  it  would  be  ridiculous  to  say  that  in  every  such  case 
a  man  may  justify,  and  may  not  plead  not  guilty;  the  case  of  Wilson  v. 
Dodd,  2  Rol.  Abr.  546,  is  directly  in  point ;"  and  in  4  Mod.  405.  "  In 
assault  and  battery  the  deft,  pleaded  that  the  horse  took  fright,  and  ran 
upon  the  pit.,  who  continued  in  the  way,  &c,  and  the  plea  was  held  bad 
on  demurrer,  and  that  deft,  should  have  pleaded  the  general  issue,  for,  if 
the  horse  ran  away  against  his  will,  he  could  not  have  been  found  guilty, 
because  it  cannot  be  said,  with  any  colour  of  reason,  to  be  a  battery  in  the 
rider."  Matter  of  accident  may  be  given  in  evidence,  under  the  general 
issue,  ib.  The  deft,  should  plead  specially,  son  assault  demesne,  Gregory 
▼.  Hill,  R.  87, 299, 1  Saund.  77, 296,  n.,  1 ;  moderate  correction,  Watson 
v.  Christie,  2  B.  &  P.  224 ;  molliter  manus  imposuit,  to  preserve  the 
peace,  or  a  justification  in  defence  of  the  possession  of  real  or  personal 
property,  Weaver  v.  Bush,  P.  T.  R.  78, 299,  Green  v.  Goddard,  2  Salk. 
641 ;  or  by  authority  of  law,  under  or  without  process,  Smith  v.  Edge, 
6  T.  R.  562,  Howe  v.  Planner,  1  Saund.  10,  Lawe  v.  King,  ib.  79,  Bar- 
ker v.  Braham,  3  Wils.  370.  Some  particular  statutes  allow  these  special 
defences,  and  others  to  be  given  in  evidence  under  the  general  issue.  In 
some  cases,  where  it  is  desirable  for  the  deft,  to  have  the  general  reply 
under  special  pleas  of  justification,  it  is  best  not  to  plead  the  general  issuer 
3  Camp.  366.  It  is  not  in  general  advisable  to  plead  son  assault  demesne, 
or  any  other  plea  of  justification,  specially,  in  actions  for  a  trifling  assault, 
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if  there  be  not  satisfactory  evidence  to  sustain  it,  for,  the  battery  being 
admitted,  pit.  will  get  full  costs,  though  he  obtain  less  than  409. :  Smith  v. 
Edge,  6  T.  R.  562;  sed  vide  Brennan  v.  Redmond,  1  Taunt  16.  - 

*The  enumeration  of  the  particular  trespasses  in  the  ccftmnence-  [  *97] 
ment  of  the  plea,  which  can  and  are  intended  to  be  justified, 
though  usual,  and  of  assistance  in  framing  the  plea,  are  not  absolutely 
essential:  Deft  must,  if  he  states  them,  take  care  to  justify  no  more  than 
he  can  do  in  law.  Where  the  justification  is  transitory,  it  must  follow  the 
place  in  the  declaration:  Purset  v.  Hutching*,  Cro.  842,  Bridgwater  v. 
By  thing,  3  Lev.  1 1 3, 2  Lutw.  1435;  and,  if  a  justification  be  at  the  same 
place  and  time,  an  averment  of  its  identity  with  the  trespass  in  the  decla- 
ration, is  unnecessary:  Carth.  280.  In  all  pleas  of  justification,  deft,  must 
admit  the  assault:  Gibbon  v.  Pepper,  2  Salk.  637;  1  Ld.  Raym.  38,  s.  c. 
Rows  v.  Tutte,  1  Wiis.  14.  But  a  plea  to  an  assault  and  battety,  of 
molliter  manus  imposuit,  is  good:  C.  T.  Hardw.  358.  Where  a  servant 
justifies  in  defence  of  his  master,  it  must  be  alleged  in  his  plea,  that  his 
interposition  was  necessary;  Barfoot  v.  Reynolds,  2  Str.  953.  In  a 
justification  of  moderate  correction  of  a  seaman  for  disobedience,  and  of 
which  he  was  found  guilty  by  a  court  martial,  it  is  advisable  to  plead  such 
finding  specially,  to  operate  as  an  estoppel:  Hannaford  v.  Hume,  2  C.  & 
P.  148.  In  justifying  in  defence  of  property,  it  is  sufficient  to  allege  that 
the  party  was  possessed,  without  setting  forth  the  particulars  of  his  title; 
Johns  v.  Whitley,  3  Wils.  71,  Weaver  v.  Bush,  8  T.  R.  78,  Gregory  V. 
Hill,  ib.  299.  such  an  allegation  being  merely  matter  of  inducement:  Cro. 
Car.  138.  In  justifying  under  process  of  a  competent  court,  such  process 
must  be  set  forth  with  particularity:  Co.  Lit  283,  d.;  3  Mod.  137;  Com. 
D.  Pleader,  E.  17.  If  the  deft  by  his  plea  justify  a  beating  and  wound- 
ing, he  must  state  that  some  force  was  used  of  attempted  by  the  pit;  but 
in  some  cases  a  battery  only  may  be  justified  by  way  of  molliter  manus 
impost/it:  Smith  v.  Edge,  6  T.  R.  562,  Johnson  v.  Northwood,  7  Taunt 
689, 1  Moore,  420,  s.  c.  infra.  See  further,  as  to  pleas  justifying  impri- 
sonment by  constables,  and  those  in  aid  of  them,  post,  «  False  Imprison- 
ment," and  as  to  justifying  under  a  suspicion  of  felony,  &c,  see  ib. 

Replication.']  The  general  rules  as  to  the  replication  in  trespass  here 
prevail:  see  <<  Trespass."  Where  the  defendant's  plea  is  untrue,  and  it 
is  matter  of  fact  to 'be  ascertained  by  the  jury,  whether  deft,  committed 
the  trespass,  &c.,  of  his  own  wrong,  the  pit  ought  to  reply  de  injuria; 
and,  where  the  deft,  pleads  in  excuse  of  any  injury  to  the  person,  de 
injuria  is  good ;  Jones  v.  Kitchin,  1  B.  &  P.  79 :  as  if  deft,  plead  son 
assault  demesne,  defence  of  father,  &c.  [Or  that  defendants  acting  as 
servants,  and  by  command,  gently  removed  pit.  he  having  refused  to  go 
on  request:  Piggott  v.  Campr\  C.  M.  197;  3  Tyr.  128.]  So  this  general 
replication  suffices,  where  title  is  alleged  as  matter  of  inducement,  Com.  D. 
Pleader,  F.  21,  2  Saund.  295.  n.  1.  But  where  the  plea  is  true,  that  pit 
did  first  assault  deft.,  and  the  pit.  has  any  ground  of  justification  for  so 
doing,  he  must  state  in  his  replication  such  matter  of  justification  specially, 
Carth.  281,  whether  it  consists  of  matter  of  title,  or  interest,  or  authority 
of  law,  or  authority  in  fact,  derived,  from  the  opposite  party,  or  matter  of 
record,  Step.  PL  188,  2  Saund.  295,  n.  Carth.  280 :  as  where  the  pit  did 
in  fact  commit  'the  first  assault  in  defence  of  his  father,  son,  &c,  or  in 
defence  of  possession,  &c. :  1  Chit  PI.  512.    If  deft  justifies  under  process 
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of  a  court  of  record,  pit  should  deny  the  issuing  of  the  writ  or  warrant, 
&c,  1  SauncL  299,  b.,  or  protest  the  writ  or  warrant,  and  reply  tie  injuria, 
as  to  thfe  residue :  ib.  If  the  pit.  admits  that  deft,  had  a  right  to  commit 
the  assault,  but  relies  on  deft's  having  committed  some  excess  in  so  doing, 
a  replication  de  injuria  would  suffice,  Gilb.  C.  P.  154,  Weaver  v.  Bush, 
8  T.  R.  81,  Cockcrqft  v.  Smithy  1  Salk.  642 ;  but,  if  the  excess  was 
such  as  to  amount  to  a  substantive  and  distinct  assault,  then  he  should, 
new  assign:  Monprivait  v.  Smith,  2  Camp.  176, 7 ;  Cheasley  v.  Barnes* 
10  East,  73.  Where,  in  an  action  for  assault,  the  pit.  declared  that  the 
deft,  beat,  bruised,  and  wounded  him,  to  a  plea  of  son  assault  demesne, 
the  pit.  replied,  de  injuria  sua  propria,  and  it  was  proved  that  the  latter 
got  off  his  horse,  and  held  up  his  stick  at  the  deft.,  when  he  struck  him,  it 

was  held  that  the  pit  should  have  applied  specially;  and,  it  hav- 
[*98]  ing  been  left  to  the  *jury  whether  the  pit  was  so  far  the  aggressor 

as  to  justify  the  assault  committed  on  him  by  the  deft.,  and  they 
having  found  in  the  affirmative,  the  court  refused  a  new  trial:  Date  v. 
Wood,  7  Moo.  33;  and  see  Dye  v.  Leatherdale,  3  Wils.  20;  Phillips  v. 
Howgate,  5  B.  &  A.  220;  Rowe  v.  Tutte,  Wils.  17.  The  following  obser- 
vation of  Blaekstone,  J.,  in  the  case  of  Sat/re  v.  The  Earl  of  Rochford, 
2  W.  Bla.  R.  1196,  explains  the  whole  scope  of  the  replication  de  injuria,- 
and  the  two  preceding  forms.  "  Nothing  ought  to  be  admitted  in  evidence 
but  what  is  material  to  the  issue,  joined  either  to  prove  or  disprove  it 
Nothing  is  in  issue  upon  a  special  plea,  but  what  is  directly  traversed;  and 
the  general  replication  de  iniuria  sua  propria  absque  tali  causa,  traverses 
all  the  matters,  and  nothing  but  the  matters,  contained  in  the  plea.  The  • 
pit  declares  on  a  part  which  is  at  first  view  a  trespass :  the  deft,  in  his 
plea  acknowledges  that  fact,  but  states  such  new  circumstances  as  (if  true) 
amount  to  a  justification.  If  the  pit  can  suggest  additional  new  matter, 
which  shows  that  the  deft.'s  assertions  (though  true)  will  not  justify  the 
trespass  committed,  he  ought  to  reply  that  new  matter  in  a  special  repli- 
cation, that  the  defendant  may  demur,  or  take  issue  upon  it"  It  is  in 
general  advisable  to  plead  de  injuria  when  practicable,  as  it  puts  in  issue 
every  material  allegation  of  deft.'s  plea:  Com.  D.  Pleader,  F.  18  to  24; 
Cockerill  v.  Armstrong,  Wils.  100.  The  words  without  the  cause,  which 
means  without  the  matter  of  excuse  alleged,  though  in  the  singular  num- 
ber, puts  in  issue  all  the  facts  in  the  plea,  which  constitute  but  one  cause, 
and  such  a  replication  is  sufficient  to  two  or  more  pleas  by  different  defts. : 
Giip.  C.  P.  51 ;  Chit  PI.  350.  Though  deft  pleads  a  local  defence,  pit. 
may  vary  in  his  replication,  either  in  time  or  place :  Neville  v.  Packman, 
1  Ld.  Raym.  121:  1  Lutw.  1435. 

New  Assignment.}  As  to  new  assignments  in  general,  see  post,  "New 
Assignment"  Where  there  have  been  two  assaults, and  one  of  these 
assaults  may  have  been  justifiable,  being  committed  in  self  defence,  and 
the  other  may  not  be  so,  and  the  declaration  contains  but  one  count,  and 
the  deft,  pleads  son  assault  demesne,  the  pit  should  new  assign  the  unjus- 
tifiable assault:  1  Saund.  299,  a.  n.  6.  In  the  case  of  Randle  v.  Webb, 
1  East,  37,  in  an  action  of  assault,  deft,  pleaded  son  assault,  and  proved 
an  assault  on  the  27th  of  June.  Pit's  counsel  then  offered  evidence  of 
an  assault  on  the  28th,  the  day  in  his  declaration.  But  it  was  ruled  by 
Bulier,  J.  "  that  the  day  laid  in  the  declaration  being'  immaterial,  the 
deft.'s  proving  son  assault  on  any  day  previous  to  the  bringing  of  the 
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action,  was  a  complete  answer  to  it :  for  that,  if  the  pit.  had  intended  to 
have  made  the  day  material,  he  should  have  new  assigned  it: "  see  anon. 
2  Ld.  Raym.  1015.  The  principle  of  the  above  decision  is  obvious.  The 
pit.  alleges  an  assault,  which  the  deft.,  under  the  plea  of  son  assault  jus- 
tifies, averring  it  to  be  the  same  as  that  in  the  declaration:  if  the  pit, 
therefore  by  de  injuria,  traverses  the  deft's  plea,  he  admits  it  to  be  the 
same  assault,  though,  in  fact,  it  may  be  a  different  one  from  that  which  is 
intended  in  the  declaration ;  and  by  such  admission  he  is  estopped  from 
proving  a  battery  at  another  time,  when  pit.  did  not  assault  the  deft., 
unless  he  new  assigns,  alleging  it  to  be  another  and  different  assault.  In 
some  cases,  if  there  are  two  counts  in  the  declaration,  the  pit.  may,  by 
new  assigning,  preclude  himself  from  giving  evidence  of  two  assaults: 
BeeAtkinsonr.  Matteson,  2  T.  R.  172, {post,  "Trespass,"  "New  Assign- 
ment.") New  assignments  are  not  of  frequent  occurrence  in  prdfctice, 
for,  if  there  be  as  many  counts  as  there  were  assaults,  and  some  of  them 
cannot  be  justified,  the  pit.  may  prove  those  without  a  new  assignment, 
because,  as  to  them,  the  deft,  will  be  obliged  to  plead  not  guilty:  B.  N.  P. 
17;  1  Step.  PL  262,  &c.  The  new  assignment  is,  as  it  were,  a  repetition 
of  the  declaration,  pointing  the  true  ground  of  complaint,  as  different  from 
that  justified  by  the  plea,  and  is  consequently  to  be  framed  so  as  to  include 
all  the  material  allegations  of  the  declaration ;  as  to  those  parts  justified 
by  the  plea,  it  requires  them  to  be  accurately  specified:  1  Saund. 
299,  c;  Step.  PL  245;  see  « New  Assignment."  *In  many  cases  [*99] 
it  is  prudent  to  let  judgment  go  by  default  to  the  new  assignment : 
posty "  New  Assignment." 

'Precedents. 

DECLARATION  FOR  ASSAULT  AND  BATTERY,  AMD  INJURY  TO  FLT.'s  CLOTHES, 
8TATINO  THE   FACTS  FULLY. 

(Commencement  as  usual:  see  "  Trespass.91)  For  that  the  said  deft.,  on,  &c,  (and  if 
the  deft,  assaulted  pit.  on  more  times  than  one,  then  say,  and  on  divers  days  and  times, 
between  that  day,  and  the  day  of  exhibiting  this  bill,  or  in  C.  P.  the  day  of  the  com- 
mencement of  this  suit,)  with  force  and  arms,  assaulted  the  said  pl£.,  to  wit,  at,  &c, 
(venue,)  and  then  and  there  seized  and  laid  hold  of  the  pit,  and  with  great  force  and 
violence  pulled,  shook,  and  dragged  about  the  said  pit,  and  gave  and  struck  the  said  pit 
a  great  many  violent  blows  and  strokes  on  divers  parts  of  his  body;  and  also,  then  and 
there,  with  great  force  and  violence,  knocked,  cast,  and  threw  him,  the  said  pit,  down 
to  and  upon  the  ground,  and  then  and  there  violently  kicked  the  said  pit,  and  pave  and 
struck  him  a  great  many  other  blows  and  strokes,  and  also  then  and  there,  with  great 
force  and  violence,  rent,  tore,  and  damaged  the  clothes  and  wearing  apparel',  to  wit,  one 
coat,  &c.  (state  the  apparel  injured?)  of  the  said  pit,  of  great  value,  to  wit,  of  the  value 
of  £30,  which  he,  the  said  pit,  then  and  there  wore.  /By  means  of  which  said  several 
premises,  he,  the  said  pit,  was  then  and  there  greatly  hurt,  bruised,  and  wounded,  and 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a 
k>og  space  of  time;  to  wit,  for  the  space  of  six  weeks,  then  next  following  {or  if  pit.  is 
still  labouring  under  the  injury,  say,  to  wit,  from  thence  hitherto,)  whereby  he  was, 
during  all  that  time,  and  still  is,  hindered  and  prevented  from  doing,  following,  or  trans- 
acting his  lawful  affairs  and  business,  and  hath  been  obliged  to  lay  out  ana  expend  a 
large  sum  of  money,  to  wit,  the  sum  of  J6100  (state  a  sufficient  sum,)  in  and  about  the 
curing  and  healing  himself  of  his  aforesaid  wounds,  sickness,  and  indisposition,  to  wit, 
at,  &c.,  aforesaid. 

SECOND  COUNT,  FOR  A  COMMON  ASSAULT. 

And,  also,  for  that  the  said  deft.,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at  London  aforesaid,  made  another  assault  upon  the  said  pit,  and  then  and  there  beat, 
braised,  wounded,  and  ill  treated  him,  so  that  his  life  was  despaired  of.  (Omit  some  of 
this,  if  the  injury  was  but  slight.) 
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THIRD  COUNT,  FOR  THE  INJURY  TO  PLT.'s  CLOTH8S. 

And,  also,  for  that  the  said  deft,  on,  &&,  with  force  and  arms,  at,  &c,  aforesaid,  tare, 
damaged,  spoiled,  and  destroyed  divers  goods  and  chattels  of  the  said  pit,  to  wit,  one 
other  coat,  &c.,  of  a  large  value,  to  wit,  of  &c.,  and  other  wrongs,  &c.  (Conclude  as 
usual  in  Trespass:  see  M  Trespass." 

BY  HUSBAND  ALONE  FOR  BATTERT  OF  JL  WIFE. 

(Commencement  as  usual*  see  "  Declarations  and  Trespass.")  For  that  the  said  deft* 
on,  &c.,  with  force  and  arms,  &c.,  made  an  assault  on  E.  F.,  then  and  still  being  the 
wife  of  the  said  pit,  to  wit,  at,  &c.,  and  then  and'  there  violently  beat,  kicked,  bruised, 
and  illtreated  the  said  E.  F.,  so  then  and  there  being  the  wife  of  the  said  pit,  as  afore- 
said, insomuch  that  she,  the  said  E.  F.,  by  means  of  the  premises,  then  and  there  be- 
came and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto,  whereby  he,  the  said  pit,  coring  all  time,  lost  and  was 
deprived,  of  all  the  comfort,  benefit  and  assistance  of  the  said  E.  F.,  his  said  wife,  in  his 
domestic  affairs,  which  he  might  and  otherwise  would  have  had,  but  thereby  also,  he, 
the  said  pit,  was  then  and  there  forced  and  obliged  to  pay,  lay  out,  and  expend,  and 
hath  necessarily  paid,  laid  out,  and  expended  divers  large  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  the  endeavour- 
ing to  heal  and  cure  the  said  E.  F.,  his  said  wife,  of  the  sickness,  soreness,  lameness,  and 
disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  &c.,  aforesaid ;  and  other  wrongs 
to  the  said  pit  then  and  there  did,  agaiust  the  peace  of  our  said  lord,  the  king,  and  to  the 
damage  of  the  said  A.  B.,  of  £ — ;  and  therefore  he  brings  his  suit,  &c. 

r*100l      *BT  A  MASTER  OR  FATHER  FOR  THE  BATTERY  OF  HIS  SERVANT  OR  SON. 

Fox  that  the  said  deft,  on,  &&,  with  force  and  arms,  &c,  made  an  assault  on  E.  F., 
then  and  still  being  the  son  and  servant  (or  servant  only)  of  the  said  pit,  to  wit,  at,  &c, 
and  then  and  there  beat,  bruised,  wounded,  and  illtreated  the  said  E.  F.,  insomuch  that 
by  means  thereof,  the  said  E.  F.,  then  and  there  became  and  was  sick,  sore,  lame,  and 
disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from  thence 
*  hitherto,  during  all  which  time,  he,  the  said  pit,  lost  and  was  deprived  of  the  service  of 
his  said  son  and  servant  (or  servant  only),  and  of  all  the  benefit  and  advantage  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  such  service,  to  wit,  at, 
&c.  aforesaid. 

See  other  declarations  for  assaults  and  false  imprisonment,  post,  "  False  Imprison- 
men*,"  for  assault,  &c.  on  board  a  ship,  2  Chit  PI.  852,  for  assault  and  excluding  pit 
from  house,  &c.  to.  852,  by  husband  and  wife  for  assault  on  wife,  ib.  854. 

PLEA  OF  SON  ASSAULT  DEMESNE. 

(  General  issue*  post,  "  Trespass.)  And  for  a  further  plea  in  this  behalf  (if  only  part, 
of  the  trespasses  stated  in  declaration  are  justified*  say*  as  to  the  said  assaulting,  beat- 
ing, &c.,  in  the  said  declaration  mentioned),  the  said  deft,  bv  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  says,  that  the  said  pit  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him;  because,  he  says,  that  the  said  pit,  just  before  the  said  time  when, 
&c.,  to  wit,  on  the  day  and  year  aforesaid,  at  London  aforesaid,  with  force  and  anna, 
made  an  assault  upon  him,  the  said  deft.,  and  would  then  and  there  have  beaten  and 
illtreated  him,  the  said  deft.,  if  he  had  not  immediately  defended  himself  against 
the  said  pit  Wherefore  the  said  deft  did  then  and  there  defend  himself  against  the 
said  pit,  as  he  lawfully  might,  for  the  cause  aforesaid ;  and,  in  so  doing,  did  necessarily  and 
unavoidably  a  little  beat,  wound,  and  illtreat,the  said  pit,  doing  bo  necessary  damage 
to  the  said  pit  on  the  occasion  aforesaid.  And  so  the  said  deft  saith,  that,  if  any  hurt 
or  damage  then  or  there  happened  to  the  said  pit,  the  same  was  occasioned  by  the  said 
assault  so  made  by  the  said  pit,  on  him,  the  said  deft,  and  in  the  necessary  defence  of 
himself,  the  said  deft,  against  the  said  pit ;  which  are  the  supposed  trespasses  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  whereof  the  said  pit  hath  above  complained. 
And  this  the  said  dell,  is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said  pit. 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him. 


ASSAULT  AND  BATTERY.  100 

SON  ASSAULT  IN  DEFENCE  OF  RELATIVE,  &C. 

(First  plea,  general  issue :  post, "  Trespass" — Second  plea,  actio  non,  as  usual.)  Be- 
cause he  saith  that  the  said  pit.,  just  before  the  said  time,  when,  &c,  to  wit,  on  the  same 
day  and  year  aforesaid,  at,  &c,  aforesaid,  with  force  and  arms,  &c.,  made  an  assault 
upon  E.  F.,  then  and  there  and  still  being  the  father  of  the  said  deft,  and  would  then 
*  and  there  have  "beat  and  illtreated  him,  the  said,  E.  F.,  if  he,  the  said  deft,  had  not  im- 
mediately defended  the  said  E.F.,  wherefore  he,  the  said  deft,  did  then  and  there  defend 
the  said  E.  F.  against  the  said  pit,  as  he  lawfully  might,  for  the  cause  aforesaid ;  and,  in 
so  doing,  did  necessarily  and  unavoidably  commit  the  said  supposed  trespasses  in  the 
said  declaration  mentioned,  doing  no  unnecessary  damage  to  the  said  pit,  on  the  occa- 
sion aforesaid.  And  so  the  said  deft  says,  that  if  any  hurt  or  damage  then  or  there 
happened 'to  the  said  pit,  the  same  was  occasioned  by  the  said  assault  so  made  by  the 
said  pit,  upon  the  said  E.  F.,  and  in  the  necessary  defence  of  him,  the  said  E..E..  jigjainst*. 
the  said  pit,  which  are  the  same  supposed  trespasses  in  U^q  introductory  part  pfrlqs*  plea1  • 
mentioned,  and  whereof  the  said  pit.  bath  abevjft.  thorecf  .ceraplVipdl  against  hitn?  the 
said  deft.    And  this,  &c    (Conclude  wUhja  ier^fitiakbrijias 'supra.)  ** 

J»  •'    *  * 

MOLUTE8.  NANUS  TO  PRESERVE  THE  PEACE,  PLT.,  AND  A  THIRD  PERSON  BEING  FIGHTING 

TOGETHER. 

(Ftrsf,  general  issue,  as  post,  "  Trespass."—  Second  as  follows.)  And,  for  a  further 
plea  in  this  behalf,  the  said  deft.,  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  that  case  made  and  provided,  says, 
that  the  said  pit  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
bim,  because  he  says,  that  the  said  pit,  and  one  E.  F.,  at  the  said  time, 
when,&c,  at,*&c.,  aforesaid,  were  fighting  together,  and  striving  with  force  £ *101  J 
and  arms,  to  beat  and  wound  each  other,  against  the  peace  of  our  lord  the 
now  king ;  whereupon  the  said  deft.,  being  then  and  there  present  for  the  preservation 
of  the  peace  of  our  said  lord  the  king,  and  that  the  said  pit  and  E.  F.  might  do  no  hurt 
to  each  other,  and  in  order  to  separate  and  part  them,  then  and  there  gently  laid  his 
hands  upon  the  said  pit,  as  he  lawfully  might,  for  the  cause  aforesaid ;  which  are  the 
said  supposed  trespasses  in  the  said  declaration  mentioned,  and  whereof  he,  the  said  pit., 
bath  above  thereof  complained  against  him,  the  said  defendant  And  this,  otc.  (Con' 
dude  with  a  verification,  as  supra.) 


PMA  THAT  A*   B.   WAS  POSSESSED  OF  A  SHOP;    AND  MOLLITER  HANDS  BY  THE  DEFT.,  AS 
SERVANT  TO  A.  R,  TO  TURN  HIM  OCT. 

(Plea  1st,  not  guilty:  see  "  Trespass.99)  And,  for  further  plea  as  to,  &c.,  by  leave, 
&c  (actio  non),  because  he  says  that  one  A.  B.,  long  before,  and  at  the  said  time,  when, 
dtc.,  was,  and  still  is,  lawfully  possessed  of,  and  in,  a  certain  shop,  with  the  appurte- 
nances, situate,  lying,  and  being,  in  the  parish  of,  &c.,  in  the  county  of,  &c. ;  and,  being 
so  possessed  thereof;  she,  the  said  pit,  at  the  said  time,  when,  &c,  with  force  and  arms 
Ac.,  entered  and  came  into  the  said  shop  of  the  said  A.  B.,  and  there  made  a  great  noise, 
disturbance,  and  affray,  in  the  said  shop,  and  then  and  there  greatly  disturbed  and  dis- 
quieted the  said  A.  B.  in  the  peaceable  and  quiet  possession,  use,  and  occupation,  of  his 
said  shop:  and,  thereupon,  he,  the  said  deft,  as  the  servant  of  the  said  A.  B.,  and  by  his 
command,  then  and  there,  in  the  said  shop,  civil Iv  requested  the  said  pit  to  go  and  de- 
part out  of  the  said  shop,  and  to  cease  the  said  noise  and  disturbance;  which  the  said  pit 
then  and  there  refused  to  do,  and  still  stayed  and  continued  in  the  said  shop,  making 
and  continuing  such  her  said  noise  and  disturbance  therein,  without  the  leave  and  license, 
and  against  the  will,  of  the  said  A.  B.  Whereupon  the  said  deft,  as  the  servant  of  the 
said  A.  &,  and  by  his  command,  at  the  said  time,  when,  &c,  at,  &c.,  in,  &&,  gently 
laid  his  hand  upon  the  said  plaintiff,  in  order  to  pull,  push,  put,  and  remove,  the  said  pit, 
from  and  out  of  the  said  shop;  and  was  at  the  said  time,  when,  &c,  gently  pulling,  &c., 
the  saki  pit,  from  and  out  of  the  said  shop,  whereupon  the  said  pit,  being  angry  and  in 
great  wrath,  then  and  there,  with  force  and  arms,  &c.,  in  the  said  shop,  made  an  assault 
€8  the  said  deft,  and  would  then  and  there  have  beat,  bruised,  wounded,  and  ill-treated 
bim,  the  said  deft.,  if  he,  the  said  deft.,  had  not  then  and  there  immediately  defended 
himself  against  the  said  pit;  wherefore  the  said  deft,  did  then  and  there  immediately 
defend  himself  against  the  said  pit,  as  he  lawfully  might  for  the  cause  aforesaid :  and 
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so  the  said  deft  says,  that  if  any  mischief  or  damage  happened  to  the  said  pit.,  thee 
so  happened  unto  her  from  the  said  assault  by  her  made  on  the  said  deft,  and  in  the  de- 
'    fence  of  him,  the  said  deft.,  in  manner  aforesaid,  which  are,  &c.,  whereof,  &c,  and  this, 
&c.  wherefore,  &c,  if  &c. 

JUSTIFICATION  AS   A    TAVERN-KEEPER,    BY   MOLLITER    MANU8  IMPOSTJIT,   TO    PREVENT    PIT. 
FROM  LEAVING  DEFT.'S  HOUSE  WITHOUT  PAYING  FOR  WHAT  HE  EAT  AND  DRANK.  . 

(Plea  1st,  not  guilty :  see  "  Trespass.11)  And,  for  further  plea  in  this  behalf,  she,  the 
said  deft.,  by  leave  of,  &c.,  (actio  non,)  because  she  says  that  before  and  at  the  said  time 
in  the  said  declaration  mentioned,  to  wit,  at,  &a,  she,  the  said  deft.,  was  the  owner  and 
occupier  of,  and  kept  a  certain  common  licensed  wine,  tavern,  and  victualling-house, 
and  then  and  there  exercised  and  carried  on  the  business  of  a  tavern-keeper  and  victual- 
ler in  the  said  house,  and  the  said  deft,  so  being  a  tavern-keeper  and  victualler,  and  in 
,\so .keeping  such  house  as  aforesaid,  the  said  pit.,  before  the  said  time,  when,  &c  came 
»'.  lnfa«tlfe:B$id  louse;  and  then,  and  there  called  for  and  caused  to  be  brought  to  him,  in 
the  eaWrhDOfft,  vicQi^anAdf^^an^^eikanj^  there  eat  and  drank  and  consumed  the 
same,  and  thereb/ Ihten  and  tl$p  wetpred  apd*  became  liable  to  pay  to  the  said  deft  a 
reckoning,  to  a  large  amount,  to  wit?  to  *tfie  amount  of  two  pounds  fifteen  shillings  and 
sixpence,  of  lawful  money  of  Great  Britain,  of  which  the  said  pit  then  and  there  had 
notice.  And  the  said  deft,  in  fact  further  saith,  that  although  she  had  then  and  there  a 
lawful  demand  upon  the  said  pit.  for  and  on  account  of  the  said  reckoning,  to  the  amount 
aforesaid,  and  although  the  said  reckoning  and  payment  thereof  was  also  then  and  there, 

in  the  said  house,  in  due  manner  demanded  of  the  said  pit.  by  her,  the  said 
*  [~*102]   deft.,  yet  the  said  deft,  in  fact  says,  that  the  said  pit  did  not  then  *and  there 

pay  or  discharge  thd  said  reckoning  and  demand,  but  then  and  there  wholly 
refused  so  to  do,  and  was  then  and  there  about  to  leave  and  depart  from  the  said  house 
of  the  said  deft,  and  would  then  and  there  have  departed  from  the  said  house  of  the  said 
deft,  without  paying  or  discharging  the  said  reckoning  and  demand,  had  he  not  been 
prevented  from  so  doing ;  whereupon  the  said  deft,  in  order  to  prevent  the  said  pit  from 
so  doing,  and  in  order  to  obtain  payment  of  the  said  reckoning  and  demand  at  the  said 
time,  when,  &c.,  to  wit,  at,  &c.,  in,  &c,  in  the  said  house  of  her,  the  said  deft,  gently 
laid  her  hands  upon  the  said  pit,  and  a  little  held  and  detained  him,  as  she  lawfully 
might  for  the  cause  aforesaid,  whereupon  the  said  pit,  being -greatly  agitated,  with  force 
and  violence,  then  and  there  assaulted  her,  the  said  deft,  and  would  then  and  there  have, 
beat,  bruised,  wounded,  and  ill  treated  her,  if  she  had  not  then  and  there  defended  her* 
self.  Wherefore  she,  the  said  deft,  did  then  and  there  defend  herself  against  the  said 
pit,  as  she  lawfully  might,  for  the  cause  aforesaid;  and  so  she  saith,  that  if  any  mischief 
or  damage  then  and  there  happened  to  the  safd  pit,  the  same  happened  unto  him  and 
proceeded  from  the  said  assault,  so  by  him  made  upon  the  said  deft,  as  aforesaid,  and  in 
the  defence  of  her  the  said  deft.,  from  the  same,  which  said  premises  are  the  same,  &c ; 
whereof,  &a,  and  this,  &c.  Wherefore,  &c.  (There  was  a  third  plea,  same  as  the 
second,  only  saying  that  deft,  kept  a  victualling  house  instead  of  a  tavern,  and  that  pit. 
was  otherwise  accommodated  in  defl.'s  house,  besides  eating  and  drinking.) 

fiee  other  pleas,  justifying  assaulting  and  imprisoning  pit.  under  authority  of  law, 
with  and  without  process,  post,  "  False  Imprisonment;"  to  preserve  the  peace,  ib.  and 
3  Chit  PI.  1069, 1071;  moderate  correction  of  an  apprentice  or  seaman  Tor  disobedience, 
&c.,  3  Chit  PI.  1072;  defence  of  possession  and  molliter  manus  imposuit  to  turn  pit 
out  of  house,  ib.  1073;  the  like  of  a  public  house,  ib.  1074;  the  like  in  resistance  of  pit's 
entering  into  a  house,  ib.  1075;  the  like  merely  in  defence  of  possession  of  a  close,  ib. 
See  pleas  of  Statute  of  Limitations,  award,  satisfaction,  and  other  such  general  pleas, 
post,  "  Trespass:1 

REPLICATION  DE  INJURIA. 

And  as  to  the  said  plea  by  the  said  deft.,  last  above  pleaded  in  bar  to  the  said  several 
trespasses  in  the  introductory  part  of  that  plea  mentioned,  the  said  pit  says,  that  by 
reason  of  any  thing  therein  alleged,  he  ought  not  to  be  barred  from  having  and  main- 
taining his  aforesaid  action  thereof  against  the  said  deft,  because  he  says,  that  the  said 
deft,  at  the  said  time,  when,  &c.,  of  his  own  wrong,  and  without  the  cause  in  his  said 
last-mentioned  plea  alleged,  committed  the  said  several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  in  manner  and  form  as  the  said  pit  hath  above  complained. 
And  this  he  prays  may  be  inquired  of  by  the  country. 
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TO  PLBA  OF  SOS  ASSAULT  DEMESNE,  THAT  E.   F.  WAS  POSSESSED  OF  A  HOUSE  AND  THAT  PLT. 
AS  H18  SERVANT,  TURNED  DEFT.  OUT. 

(Precludi  turn,  as  usual.)  Because  he  saith,  that  long  before,  and  at  the  said  time, 
when,  &c.,  in  the  said  first  count  mentioned,  one  £.  F.  was  lawfully  possessed  of  a  cer- 
tain dwelling-boose,  with  the  appurtenances,  situate  and  being;  in  the  parish  aforesaid, 
and,  being  so  possessed  thereof,  the  said  deft.,  just  before  the  said  time,  when,  &c,  in  the 
'said  first  count  mentioned,  was  wrongfully  and  unjustly  iu  the  said  dwelling-house, 
making  a  great  noise  and  disturbance  therein,  and  stayed  and  continued  therein  making 
such  noise  and  disturbance,  without  the  license  or  consent,  and  against  the  will  of  the 
said  E.  P,  for  a  long  space  of  time,  to  wit,  until  and  at  the  said  time,  when,  &c,  in  the 
said  first  count  mentioned,  and  thereby  then  and  there  greatly  disturbed  and  disquieted 
the  said  E.  F.  and  his  family,  in  the  peaceable  and  quiet  possession,  use,  and  enjoyment 
of  the  said  dwelling-house,  whereupon  he,  the  said  pit,  at  the  said  time,  when,  &c,  in 
the  said  first  count  mentioned,  as  the  servant  of  the  said  £.  F.,  and  by  his  command, 
requested  the  said  deft,  to  cease  his  said  noise  and  disturbance,  and  to  go  and  depart 
from  and  out  of  the  said  dwelling-house,  which  the  said  deft  then  and  there  refused  to 
do,  whereupon  the  said  pit  as  such  servant  of  the  said  E.  F.,  and  by  his  command,  gen- 
tly laid  his  hands  upon  the  said  deft,  in  order  to  remove  him,  the  said  deft, 
from  and  out  of  the  said  dwelling-house,  as  he  lawfully  might  for  *the  cause  [~*103l 
aforesaid,  and  which  said  laying  of  hands  by  the  said  pit  on  the  said  deft,  in 
manner  and  for  the  cause  aforesaid,  was  the  said  supposed  assault  by  the  said  deft,  in 
his  said  second  plea  mentioned  to  have  been  committed  by  the  said  pit ;  and  thereupon 
the  said  deft,  being  thereby  then  and  there  greatly  irritated,  and  enraged,  at  the  said 
time,  when,  &c,  in  the  said  first  count  mentioned,  of  his  own  wrong  committed  the  said 
trespasses  in  the  introductory  part  of  the  second  plea  mentioned,  in  manner  and  form  as 
the  said  pit  hath  above  thereof  complained  against  the  said  deft  And  this  he,  the  said 
pit  is  ready  to  verify.  And  the  said  pit  is  also  ready  to  verify,  that  he  did  not  assault 
die  said  deft  as  in  the  second  plea  mentioned,  elsewhere  than  in  the  said  dwelling- 
boose  of  the  said  E.  F.  Wherefore  he  prays  judgment  and  his  damages  by  him  sus- 
tained on  occasion  of  the  committing  of  the  said  trespasses  in  the  introductory  part  of 
the  said  second  plea  mentioned,  to  be  adjudged  to  him,  &c. 

See  other  replications  to  plea  of  defence  of  possession  of  close,  that  pit  had  a  right  of 
way  over  it,  3  Chit  PI.  1203,  and  the  replications  to  justifications  under  process,  &&  to 
actions  for  false  imprisonment,  post,  "  False  Imprisonment.91 

NEW  ASSIGNMENT. 

And,  as  to  the  said  plea  of  the  said  deft  by  him  secondly  above  pleaded,  as  to  the  said 
several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  therein  attempted 
to  be  justified,  the  said  pit  says,  that  by  reason  of  any  thing  in  that  plea  alleged,  he 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof  against 
the  said  deft,  because  he  says  that  he  brought  his  said  action,  not  for  the  trespasses  in 
the  said  second  plea  acknowledged  to  have  been  done,  but  for  that  the  said  deft,  hereto- 
fore, to  wit,  on  the day  of ,  in  the  year  of  our  Lord ,  with  force  and  arms, 

at aforesaid,  in  the  county  aforesaid,  upon  another  and  different  occasion,  and  for 

another  and  different  purpose  than  in  the  said  second  plea  mentioned,  made  another  and 
different  assault  upon  the  said  pit  than  the  assault  in  the  said  second  plea  mentioned, 
and  then  and  there  beat,  wounded,  and  ill-treated  him  in  manner  and  form  as  the  said 
pit  hath  above  thereof  complained,  which  said  trespasses,  above  newly  assigned,  are 
other  and  different  trespasses  than  the  said  trespasses  in  the  said  second  plea  acknow- 
ledged to  have  been  done ;  and  this  the  said  pit  is  ready  to  verify.  Wherefore,  inasmuch 
as  the  said  deft  hath  not  answered  the  said  trespasses  above  newly  assigned,  he,  the 
said  pit  prays  judgment,  and  his  damages  by  him  sustained  by  reason  of  the  committing 
thereof  to  be  adjudged  to  him,  &c. 


Evidence  for  Plaintiffs 

•Assault,  4*.  and  Cause  of  Action.]    The  general  issue  puts  pit.  upon 
proof  of  the  assault  and  battery  stated  in  the  declaration ;  and,  when  this 
pJea  is  pleaded,  it  is  usual  for  the  pit.  to  begin :  Step.  P.  292.  But,  where 
vot.  i.  16 
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special  pleas  of  justification  are  pleaded  without  it,  the  deft,  begins,  and 
must  first  establish  his  plea  before  the  question  of  damages  is  to  be  gone 
into,  Bedell  v.  Russell,  1  R.  &  M.  293,  and  see  3  Camp.  361.  post,"  Evi- 
dence;" and  the  pit.  need  give  no  evidence  unless  to  aggravate  damages 
or  invalidate  the  deft/s  proof:  Guy  v.  Kilchiner,  Str.  1271 ;  1  Wils. 
171,  s.  c. 

With  respect  to  what  amounts  to  an  assault,  it  consists  of  an  inten- 
tional attempt  to  commit  an  act  of  violence  upon  the  person  of  another, 
as  striking  at  him,  within  reach,  with  his  fist,  stick,  &c.,  or  drawing  a 
sword,  or  presenting  a  gun,  or  throwing  any  thing  at  him :  Finch,  B.  3,  c 
9;  6  Mo.  173-4;.  Ginner  v.  Sparkes,  Salk.  79;  1  Selw.  N.  P.  27.  But 
striking  at  another,  at  such  a  distance  as  could  not  strike  the  plaintiff,  is  no 
assault,  Com.  D.  Battery,  C  A  mere  menace  or  words  do  not  constitute 
an  assault :  Bac.  Ab.  Assault  A.;  1  Hawk.  P.  C.  c.  62,  s.  1.  If  a  man  lay 
his  hand  on  his  sword  and  say,  if  it  were  not  for  so  and  so,  I  would  not  take 
such  language,  it  is  no  assault,  Tuberville  v.  Savage*  1  Mod.  9, 
[*104]  as  it  is  the  ^intention  that  constitutes  the  offence.  Where  the  pit 
took  the  deft  by  the  collar,  in  order  to  separate  him  from  a  per- 
son he  was  fighting  with,  whereupon  the  deft,  beat  Jiim,  on  objection  that 
the  pit  ought  to  have  replied  that  matter  specially  to  the  plea  of  son 
assault  demesne,  Legge,  B.  observed, "  that  the  evidence  was  not  offered 
for  the  purpose  of  showing  that  there  was  no  assault,  for  it  was  the  quo 
animo  which  constituted  the  assault,  which  was  matter  to  be  left  to  the 
jury:"  MS.  A  battery,  which  always  includes  an  assault,  is  the  accom- 
plishment of  the  assault  by  an  immediate  act  of  force  committed  on  the 
person,  Com.  D.  Battery;  and  imposition  by  hands,  or  any  thing  or  in- 
strument, by  force  applied  to  pit's  person  against  his  will,  is  a  battery: 
Skin.  387 ;  Green  v.  Goddard,  1  Salk.  641.  Striking  a  horse  upon  which 
a  party  is  riding,  whereby  he  is  thrown,  is  a  battery:  1  Mod.  24,  1  Sid. 
433.  And  there  is  a  battery  in  all  cases  where  there  is  an  immediate  injury 
from  an  immediate  act  of  intentional  force  by  the  deft  The  degree  of 
force  with  which  it  was  done  makes  no  difference,  and  "it  is  immaterial 
whether  the  injury  be  wilful  or  not:"  Leame  v.  Bray,  3  East,  60S; 
Underwood  v.  Hewson,  1  Str.  596,  599.  But,  where  the  act  is  inevitable, 
and  the  conduct  of  deft  entirely  without  fault,  it  is  damnum  absque  in- 
juria, and  does  not  constitute  a  legal  battery,  Hob.  134,  Scot  v.  Shepherd, 
3  Wils.  403,  Wakemanr.  Robinson,  1  Bing.  2 13,  as  it  would  not  include 
an  assault :  Co*  Lit  253.  The  intention  of  the  party  ought,  it  would  ap- 
pear, to  be  construed  with  reference  to  the  principle,  "  that  every  man 
shall  be  presumed  to  contemplate  that  which  is  the  natural  and  immediate 
consequence  of  his  act :"  he  will  be  held  liable  for  every  act  of  negligence: 
thus — where  the  deft  was  uncocking  a  gun,  and  the  pit  standing  by,  and 
the  deft  from  want  of  care,  allowed  the  gun  to  go  off,  and  wound  pit,  he 
was  held  liable  for  a  battery:  ib. 

The  pit  should  prove  the  allegations  contained  in  his  declaration  by 
going  into  the  circumstances  of  his  case  at  length,  as  to  the  manner  in 
which  the  assault  and  battery  were  committed,  the  deft's  conduct  and 
expressions,  the  degree  of  violence  used,  and  the  extent  of  the  injury.  Any 
admissions  made  by  theMeft.  of  the  assault,  should  he  proved :  ante,  48, 
"  Admissions."  Pit  cannot  give  in  evidence  a  convictioji  on  an  indict- 
ment for  an  assault  and  battery:  Jones  v.  White,  1  Str.  68.  The  pit  \B 
not  bound  to  prove  the  whole  of  the  facts  as  stated;  deft,  may  be  found 
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guilty  of  an  assault  only,  though  an  assault  and  battery  be  stated :  4  Mo. 
405,  B.  N.  P.  94. 

The  day  or  place  stated  in  the  declaration  is  immaterial:  B.  N.  P.  86 ; 
Webb  v.  Turner,  Str.  1095.  Where  son  assault  is  pleaded,  and  the  de- 
claration is  entitled  generally  of  the  term,  and  assault  within  the  term  may 
be  proved:  post,  "Declaration;"  2  Str.  1271 ;  1  Wils.  171,  s.  c.  The 
pit.  may  prove  as  many  distinct  assaults,  &c,  as  there  are  counts  in  the 
declaration,  B.  N.  P.  86,  Webb  v.  Turner,  Str.  1095 ;  or,  if  the  assaults 
are  laifl  with  a  continuando,  he  may  prove  any  assaults  committed  within 
the  days  laid  in  the  continuando,  B.  N.  P.  ,86,  and  one  assault  before  the 
day  stated:  ib.  If  there  is1  but  one  count  in  the  declaration,  the  pit.,  after 
having  elected  to  prove  one  assault  and  failed,  will  not  be  allowed  to  give 
evidence  in  another :  Stante  v.  Pricket,  1  Camp.  473.  And,  when  the 
declaration  contains  two  counts,  and  the  deft,  suffers  judgment  by  default 
on  one,  and  pleads  not  guilty  to  the  other,  and  on  the  trial  one  trespass 
only  is  proved,  the  deft,  will  be  entitled  to  a  verdict :  Compare  v.  Hicks, 
7  T.  R.  727.  And,  where  the  declaration  contains  two  counts,  and  there 
is  a  justification  pleaded  to  one  of  them,  which  is  admitted  by  the  replica- 
tion, the  pit  cannot  recover,  unless  he  show  that  two  were  committed : 
Atkinson  v.  Matteson,  2  T.  R.  172;  1  Selw.  N.  P.  38.  Where,  upon  an 
issue  on  son  assault  demesne,  and  the  declaration  confines  the  pit.  to  one 
assault  only,  the  deft,  proves  that  he  was  assaulted  before  the 
day  mentioned  in  the  declaration,  *the  pit.  cannot  give  in  evi-  [*105] 
dence  an  assault  on  the  day  without  new  assigning :  Handle  v. 
Webb,  1  Esp.  Rep.  38,  ante,  98.  But,  upon  not  guilty  pleaded,  the  pit 
may  give  in  evidence  an  assault  and  battery  at  any  time  or  place:  Brownl. 
233.  Though  the  declaration  contain  several  counts,  yet  if  deft  pleads 
that  the  assaults  therein  mentioned  are  one  and  the  same,  which  the  pit 
does  not  deny,  he  cannot  give  in  evidence  more  than  one  assault :  Gale 
T.  Dalrymple,  R.  &  M.  118.  Pit.  should,  in  such  case,  have  demurred, 
or  denied  they  were  the  same.  When  the  action  is  brought  against  several 
for  a  joint  trespass  committed  at  a  particular  time,  he  must  confine  him- 
self to  that  period;  and,  if  all  the  defts.  were  not  then  concerned  in  the 
trespass  committed  at  that  time,  the  pit  cannot  have  recourse  to  a  tres- 
pass committed  at  any  other  time,  when  some  only  of  the  defts.  were  con- 
cerned, who  were  not  implicated  in  the  first  transaction,  for  some  of  the 
defts.  might  thereby  be  subjected  to  damages  for  a  trespass  in  which  they 
had  no  concern :  Sedley  v.  Sutherland,  3  Esp.  Rep.  202. 

Where  deft,  pleads  specially,  the  pit  should  be  prepared  with  evidence 
to  rebut  the  facts  stated  in  deft's  pleas :  much  of  this  may,  indeed,  be  done 
by  a  cross-examination  of  deft's  witnesses.  If  pit  has  replied  specially, 
he  must  be  prepared  to  prove  the  facts  stated  in  the  order  of  the  replica- 
tion ;  as,  in  the  case  of  pit's  assault  in  defence  of  possession,  or  under  a 
claim  of  right  of  way,  &c.,  if  access  be  replied,  it  must  be  proved  by  pit 
As  an  assignment  admits  the  justification  mentioned  in  the  deft's  plea, 
that  assault  is  out  of  the  question,  and  the  pit  must  go  into  evidence  of  the 
one  set  ont  in  the  new  assignment,,  and  produce  his  evidence,  as  he  would 
in  support  of  a  declaration. 

jSHa  Enormia.}    The  pit.  will  not  be  suffered  to  give  in  evidence  in- 
juries which  pit  received,  unless  expressly  stated  in  the  declaration:  Lata- 
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den  v.  Goodrick,  Peake,  46;  see  post,  "False  Imprisonment99  and 
•*  Trespass;99  evidence  under  "Alia  Enormia." 

Damages.']  The  pit.  cannot  give  in  evidence  any  special  damage  but 
that  stated  in  the  declaration, post,  "Damages  "  nor  any  remote  conse- 
quence as  special  damage:  Moore  v.  Adam,  2  Chit  Rep.  198.  The 
special  damage  must  be  the  clear  immediate  result  of  the  act  which  is 
complained  of:  ib.  The  damages  may  be  assessed,  not  for  the  mere  cor- 
poral injury,  which  in  many  cases  may  be  very  trifling ;  and  the  jury  are 
not  obliged  to  confine  themselves  to  the  mere  pecuniary  loss,  but  may 
■award  exemplary  damages  in  proportion  to  the  malicious  or  insulting  con- 
duct of  the  deft.  Although  the  pit.  is  not  at  liberty  to  prove  several 
assaults  under  his  pleading,  in  order  to  support  a  verdict,  he  may  give 
them  in  evidence  as  evidence  of  malice,  and  thus  increase  the  damages: 
2  Ph.  Ev.  194.  The  circumstances  which  accompany  and  give  character 
to  the  assault,  may  be  given  in  evidence  to  enhance  the  damages :  Brace- 
girdle  v.  Orford,  2  M.  &  S.  77.  Time  and  place,  when  and  where  the 
assault  was  committed,  may  frequently  enhance  the  damages :  3  Wils.  19. 
Heath,  J.,  observed,  in  Merest  v.  Harvey,  3  Taunt.  442,  "  It  goes  to  pre- 
vent the  practice  of  duelling,  if  juries  are  permitted  to  punish  insult  by 
exemplary  damages."  Bracegirdle  v.  Orford,  2  M.  &  S.  77.  In  a  joint 
action  against  several  defts.,  the  damages  cannot  be  severed,  so  as  to  give 
more  damages  against  one  than  the  other ;  but  a  verdict  may  be  given 
against  both  to  the  amount  which  the  jury  think  the  most  culpable  ought 
to  pay:  Brown  v.  Allen  fy  others,  4  Esp.  Rep.  158;  LowJUldv.  Ban- 
croft, Str.  910.  Sel.  N.  P.  39.  And  the  pit.  can  have  but  one  satis- 
faction in  the  damages,  though  the  assault  and  battery  be  committed 
by  several,  and  though  tjie  action  be  brought  either  jointly  or  severally: 
11  Co.  67.;  Cro.  J.  118 :  ante,  96,  as  to  judgment  recovered,  and  post,  that 
title.  As  to  the  proof  of  admissions  by  co-trespassers,  vide  ante,  52.  Where 

there  has  been  a  maihem  or  wounding,  the  court  may,  upon  view, 
£*106]  increase  the  damages:  Cooke  v.  Beat,  1  Ld.  Raym.  176,  *3  Salk. 

115,  s.  c.  But  upon  a  motion  to  increase  the  damages  super 
visum  vulneris,  it  should  be  proved  to  be  the  same  wound  for  which 
the  damages  were  given,  but  the  court  will  not  allow  fresh  evidence  to  be 
adduced:  B.  N.  P.  21.  On  a  view  of  the  party  and  examination  of  the 
surgeon  are  tenus  in  court,  the  damages  were  increased  from  dSll  14*. 
to  £50:  Burton  v.  Baynes,  Barn.  153.  But,  where  the  judge  who  tries 
the  cause  is  satisfied  with  the  verdict,  the  court  will  not  increase  the 
damages :  Brourn  v.  Seymour,  1  Wils.  5. 

Evidence  for  Defendant. 

When  there  is  no  plea  of  the  general  issue,  deft.,  having  admitted  the 
facts  stated  in  the  declaration,  usually  begins,  and  in  such  case  he  is 
entitled  to  the  general  reply. 

General  Issue.]  Under  this  plea  deft,  may  give  in  evidence  any  mat- 
ter denying  the  facts  stated  in  the  pleadings,  showing  he  was  not  the  tres- 
passer, and  that  no  assault  was  committed.  Matters  of  excuse,  as  we 
have  seen,  may  be  given  in  evidence  under  this  plea,  but  not  matters  in 
justification,  which  must  be  specially  pleaded,  unless  in  some  actions 
against  justices  of  the  peace  and  other  public  officers :  see  "Justices  qf 
Peace,99  "  Officer,99  fyc. :  as,  by  proving  what  was  said  at  the  time,  to 
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show  the  intention  or  object  of  the  parties,  for  every  thing  which  passes 
at  the  time  is  part  of  the  transaction  on  which  that  pit's  action  is  found* 
ed :  B.  N.  P.  17.  Deft,  may  extract  this  evidence  by  the  cross-examina- 
tion of  witnesses :  Moore  v.  Adam,  2  Chit.  Rep.  1 98.  Where,  in  an  action 
for  an  assault  and  battery,  and  not  guilty  pleaded,  evidence  was  offered 
that  the  battery  was  given  by  way  of  punishment  for  misbehaviour  on 
board  the  ship  of  which  the  deft,  was  captain,  and  it  was  insisted  that  the 
conduct  of  the  deft,  at  the  time  of  the  assault,  being  necessarily  in  evi- 
dence, proved  that  misbehaviour,  Lord  Eldon,  C.  e£,  was  of  opinion, 
that  as  there  was  no  justification  pleaded,  the  jury  should  give  damages 
to  the  amount  of  the  injury  suffered,  without  lessening  them  on  account 
of  the  circumstances  under  which  it  was  inflicted ;  and  the  Court  of  Com- 
mon Pleas  were  of  opinion  that  this  direction  was  right:  Watson  v. 
Christie,  2  B.  &  P.  224.  In  an  actioa  of  trespass  for  an  assault  which 
took  place  amongst  the  multitude,  the  court  granted  a  rule  that  pit 
should  disclose  his  place  of  residence  and  occupation  to  the  defts. :  John- 
son v.  Birky,  5  B.  &  A.  540,  1  D.  &  R.  174,  s.  c. 

Plaintiff's  first  Assault,]  Under  this  plea,  deft,  will  be  bound  to 
show  that  pit.  committed  the  first  assault,  and  that  it  was  such  as  to 
require  the  deft/s  self-defence,  and  the  consequent  assault  of  pit.  The 
law  will  permit  any  degree  of  violence  to  be  justified,  if  it  be  necessary 
for  the  safety  of  the  deft. :  Cockroft  v.  Smith,  Salk.  642 ;  1  Ins.  282,  b. 
283,  a.  However,  every  assault  will  not  justify  every  battery ;  and  it  is 
matter  of  evidence  whether  the  assault  were  proportionable  to  the  bat- 
tery; and  so,  though  son  assault  is  a  good  plea  in  maihem,  it  must 
appear  that  the  assault  was  in  some  degree  proportionable  to  the  mai- 
hem: ib.  B.  N.  P.  18;  1  Sid.  246.  If  son  assault  demesne  be  pleaded 
without  the  general  issue,  and  the  declaration  confines  the  pit.  to  the 
proof  of  one  assault  only,  ante,  104,  the  deft,  may  prove  the  pit's  assault 
on  him  to  have  taken  place  at  any  day  before  the  action  brought,  and  is 
not  confined  to  that  laid  in  the  declaration ;  and,  if  the  plaintiff  cannot 
answer  the  assault  of  that  day,  he  will  have  a  verdict  against  him,  for  he 
is  not  allowed  to  go  into  evidence  of  an  assault  or  battery  at  another 
day  or  place,  1  Esp.  Dig.  340 ;  but  this  is  not  the  case  where  the  declara- 
tion comprises  more  than  one  assault,  or  where  the  general  issue  is  plead- 
ed with  the  justification  of  son  assault,  for  then  the  deft,  is  bound  to  jus- 
tify the  assault  proved :  Brownl.  233.  • 

Moderate  Correction.']  *A  justification  on  the  ground  of  moderate  cor- 
rection of  a  servant  or  apprentice,  &c,  must  be  proved  by  evi- 
dence, though  plaintiff  is  such  servant  or  apprentice.  If  there  be  [*107] 
any  written  contract  of  hiring  between  pit.  and  deft.,  the  same 
should  be  produced,  and  proved  in  the  usual  way;  if  not,  the  pit's  re- 
tainer must  be  proved  by  other  means.  If  the  justification  be  against  an 
apprentice,  the  indenture  of  apprenticeship  should  be  produced  and 
proved.  Evidence  of  the  pit's  faults  must  be  adduced,  which  must  be 
sufficient  to  warrant  the  assault  in  question.  In  an  action  at  the  suit  of  a 
seaman  for  an  assault,  which  deft,  justified  on  account  of  disobedience, 
&c,  if  pit  was  found  guilty  of  it  by  a  court  martial,  the  sentence  should 
be  fully  proved  as  well  as  pleaded,  as  an  estoppel  against  pit's  disputing 
the  fact  of  disobedience,  &c. :  Hannaford  v.  Hunn,  2  C.  &  P.  148. 

[See  as  to  moderate  correction,  Newman  $  Bennett,  2  Chit  Rep.  1.95.] 
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Defence  cfRe^Uwe,  Servant^.]  The  facts  of  relationship  or  service 
must  be  proved;  see  jpotf,  /*7&  «  Seduction."  Also,  that  deft's  interfe- 
rence was  necessary  for  deft.    See  evidence,  supra,  under  "  &(/*  De- 

7b  Preserve  the  Peace.']  The  facts  stated  in  the  plea  must  be  fully 
proved,  especially  that  the  king's  peace  was  then  being  broken,  or  about 
to  be  so. 

Defence  of  Possession.']  The  burden  of  the  proof  under  this  plea  lies 
on  deft.,  who  must  prove  all  the  facts  stated  in  his  special  plea,  sufficient 
to  justify  the  assault.  Deft,  should  show  he  was  possessed  of  the  pre- 
mises in  question,  as  by  carrying  on  business,  or  living  in  the  house : 
Cro.  Car.  138."  There  does  not  appear  any  necessity  for  deft,  to  prove 
the  title  to  the  premises,  though  indeed  this  is  disputed,  ib.  The  deft, 
should  prove  that  the  pit.  came  into  his  premises  either  without  his 
license,  and  upon  no  lawful  occasion,  or  though  for  a  lawful  occasion,  as 
into  an  inn,  that,  when  there,  he  misconducted  himself;  and,  upon  being 
requested  to  depart,  and  pit's  refusal  or  use  of  resistance  or  violence,  deft 
was  obliged  to  use  force  to  compel  him  so  to  do:  Williams  v.  Jones,  £ 
Str.  1049;  Green  v.  Goddard,  2  Salk.  641;  Com.  D.  Pleader,  3  M.  16; 
Gregory  v.  Hill,  8  T.  R.  299;  Esp.  Ev.  262;  [Green  v.  Bartram,  4 
Carr.  &  Payne,  308.1  % If  pit.  has  no  right  to  be  on  premises,  proof  of  a 
request  to  depart  will  suffice,  without  any  other  proof  of  pit's  miscon- 
duct. If  pit  attempt  to  enter  deft.'s  premises  by  force,  proof  of  that  fact 
supersedes  the  necessity  of  proving  a  request  to  depart:  Weaver  v.  Bush, 
8T.R.  78.  If  deft,  justifies  as  a  servant,  he  must  also  prove  that  he  was 
such  servant,  and  in  actual  servicer  at  the  time,  and  that  his  conduct  was 
in  discharge  of  his  duty.    See  "  Master  and  Servant." 

Special  Replication.]  Under  a  special  replication,  all  the  preceding 
facts  stated  in  the  pleadings  are  admitted.  The  burden  of  supporting  it 
lies  on  the  pit.,  but  deft,  should  be  prepared  to  rebut  it  See  evidence 
tinder  justification  for  imprisonment,  and  post, "  False  Imprisonment.99 
As  to  evidence  in  reduction  of  damages,  supra. 

Competency  qf  Witness  :  post, "  Witness*"  "  Admissions." 


ASSIGNEES.— See  Bankrupts,  Covenant. 


[*108]  'ASSUMPSIT. 

When  the  proper  porm  op  remedy: 

its  nature,  and  when  it  lies  in  general,  109. 

when  the  only  Remedy,  ib. 

when  sustainable,  where  a  higher  security  given,  110. 

when  sustainable,  though  Deft,  guilty  of  a  Tort,  111. 

Fork  of  pleadings  in: 

Declaration,  1 1 1  to  1 38. 
tn  general,  11*. 


ASBUMPSir.  ~ios 

L  SraciAL  Counts,  btatZbq:  ill  to  136. 

Inducement,  113.  • 

Consideration,  114  to  116. 

Contract  or  Promise,  116,  to  181. 

Performance  of  Condition,  Precedent,  or  Excuse, 

121  to  130. 
Bequest,  130. 
iVo/icc,  132. 
Breach,  133  to  196. 
Damages,  136. 

II.  Common  Counts:  136  to  136.  / 

P&a,  138. 

iflAen  to  plead  specially,  ib. 

Form  of  Plea,  139. 
Replication,  fyc.  ib. 

PucBDBirrs  in  : 

Commencement  and  Conclusion  of  Declaration,  139. 
Common  Indebitatus  Count,  ib. 

Quantum  Meruit  Count,  ib. 

Quantum  Valebant  Count,  140.  • 
Plea  of  General  Issue,  ib. 

i 

'Eyidincb  for  Plaintiff:  140  to  153. 
under  General  Issue,  140  to  152. 
Inducement,  140. 
Contract  Itself,  141. 
that  it  was  made  with  Plaintiff,  142  to  145. 
that  it  was  made  by  Defendant,  145  to  146. 
Consideration,  146. 

Performance  of  Condition,  Precedent,  SfC.,  149. 
Notice  or  Bequest,  ib. 
Breach,  ib. 
Damages,  ib. 
under  Special  Plea  or  Defence,  153. 

Etidence  for  Defendant:  153  to  155. 
Defences  in  general,  153. 
Seduction  of  Damages,  ib. 


*  When  the  proper  Form  of  Remedy.  [*109] 

Its  Nature,  and  when  it  lies  in  general.']  Assumpsit  lies  for  the  re- 
covery of  damages  for  the  breach  of  simple  contracts  or  promises;  and 
this,  whether  the  contract  or  promise  be  express  or  implied,  as  the  law 
always  raises  an  obligation  to  do  that  which 'a  party  is  legally  liable  to 
perform:  Step.  PL  16;  Lamb  v.  Bunce,  4  M .  &  S.  275.  It  cannot  be 
supported  unless  there  be  such  contract  or  promise.  Particular  instances 
as  to  when  this  action  lies  will  be  found  in  this  work,  when  treating  on 
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the  form  of  remedy  under  each  title.  As  a  general  rule,  it  should  be  ob- 
served, that  promises  are,  1,  to  pay  or  repay  money;  or,  2,  to  do  or  for- 
bear some  other  act:  Step.  PL  12, 16. 

The  first  class  occurs  both  in  common  and  special  assumpsits.  In  com- 
mon assumpsits  they  are  the  indebitatus  assumpsits:  1st.  On  a  promise 
to  pay  a  precedent  debt  for  the  sale,  assignment,  or  use  of  lands,  &c,  the 
sale,  exchange,  or  hire  of  cattle  or  goods,  necessaries,  or  works  and  ser- 
vices ;  2d.  The  quantum  meruit  or  valebant  on  a  promise  to  pay  the 
pit.  for  the  like  considerations  as  much  money  as  he  deserved  to  have,  or 
for  his  goods,  &c,  so  much  as  they  were  reasonably  worth ;  and,  3d.  on 
the  insimul  comput assent,  on  a  promise  to  pay  the  sum  due  on  an 
account  stated.  In  special  assumpsits  they  arise  on  a  promise  to  pay 
money,  in  consideration  of  a  legal  liability  to  pay  it,  as  upon  a  bill  of 
exchange,  foreign  or  inland,  banker's  draft,  promissory  note,  by-law,  or 
foreign  judgment,  or  for  a  fine  on  admission  to  copy-hold  premises,  legacy 
charged  on  land,  toll,  post-duty,  contribution  to  party- walls.  2.  On  mu- 
tual promises  either  to  pay  money,  as  on  wagers,  or  foreign  issues;  or  to 
do  some  other  act,  as  to  marry,  &c;  or  to  perform  particular  agreements, 
charter-parties,  policies  of  assurance,  or  awards;  the  breach  of  which  may 
consist  either  in  the  non-payment  of  money  or  non-performance  of  some 
other  act:  3.  On  promises  to  pay  money  on  considerations  executed  or 
executory;  as  in  consideration  of  marriage,  the  sale,  assignment,  or  use  of 
lands,  &c.,  tithes,  the  sale  or  exchange  or  hire  of  cattle  or  goods,  neces- 
saries, forbearance,  works  and  services,  or  indemnity,  which  promises 
may  be  made  either  by  the  party  benefited,  or  by  third  persons.  Prom- 1 
ises  to  pay  money  are  either  express  or  implied;  the  latter  may  be  given  in 
evidence  under  the  common  count  for  money  had  and  received :  Tidd,  23. 

The  second  class  occur  only  in  special  assumpsits,  and  are  on  promises 
to  do  or  forbear  some  other  act,  as, — 1.  To  sell,  assign,  or  exchange  lands, 
&c.;  or,  by  or  against  landlord  or  tenant,  to  take,  let,  hold,  repair,  culti- 
vate, or  quit  them:  2.  Upon  a  sale  or  exchange  of  goods  or  cattle,  to 
accept,  deliver,  take  back;  or  return  them;  or  upon  a  warranty  as  to  their 
title,  quality,  or  value :  3.  Upon  a  bailment  of  goods  or  cattle  to  be  kept, 
either  generally  or  by  way  of  pledge,  concerning  goods  or  cattle  lent  or 
let  to  hire :  or  against  carriers,  wharfingers,  farriers,  &c. :  4.  To  provide 
necessaries  for  pit.  or  for  third  persons:  5.  To  forbear  to  sue  or  give  time 
for  the  payment  of  a  debt :  6.  To  perform  works,  under  which  may  be 
classed  promises  made  by  professional  persons,  as  attorneys,  surgeons, 
&c;  or  respecting  real  or  personal  property :  7.  Upon  a  retainer  to  serve 
or  employ:  8.  Respecting  real  or  personal  securities :  9.  To  account  for 
the  profits  of  lands,  or  for  money  or  goods:  10.  On  promises  of  indemni- 
ty: Tidd,  2,  3. 

When  the  only  Remedy.].  There  are  some  cases  in  which  assumpsit 
is  alone  maintainable.  Thus  it  is  said  to  be  the  only  remedy  against 
executors  and  administrators  for  the  breach  of  a  simple  contract,  Barry 
v.  Robinson,  1  N.  R.  293;  or  for  the  recovery  of  money  payable  by 
instalments,  where  the  whole  debt  is  not  due,  Rudder  v.  Price, 
[#110]  1  H.  B.  550,  2  Saund.  *308,  n.  6.  Cooke  v.  Whorwood,  ib.  337, 
Peters  v.  Opie,  ib.  350;  or  on  a  guarantee,  Hard,  486,  2  Saund. 
62,  b.    See  "  Bills  of  Exchange,"  «  Award." 

When  sustainable  where  Plaintiff  has  a  higher  Security. ^    Assump- 
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ait  cannot,  in  general,  be  supported  where  a  higher  security  has  been  given, 
either  by  instrument  under  seal  or  by  record,  as  the  simple  contract  on 
which  alone  assumpsit  is  sustainable  is  generally  merged  in  such  higher 
security:  Acton  v.  Symond,  Cro.  C.  415;  Twopenny  v.  Young,  3  B.  & 
C.  211,  Bac.  Ab.  Debt,  O.,  &c;  Tottssaint  v.  Martinnant%  2  T.  R.  104; 
Drake  v.  Mitchell  8?  others,  3  East,  259;  Schleneker  v.  Moxsy,  3  B.  &  C. 
792,  p  Chit.  PL  91 ;  Schack  v.  Anthony,  1  M.  &  S.  575;  Leslie  v.  Wilson, 
6  Moore,  425,  n.  post,  "  Charter-party,"  "Freight."  But  the  party  may 
proceed  in  assumpsit  on  the  original  contract,  and  frequently  on  an  im- 
plied contract,  if  the  deed  be  inoperative  or  void;  as  from  usury,  1  Saund. 
295,  a.;  or  under  the  Annuity  Act,&c,  Surfieldv.  Oowland,  6  East,  241; 
or  from  infancy,  B.  N.  P.  182;  or  where  there  is  a  written  contract  relat- 
ing to  the  matter,  which  cannot  be  read  for  want  of  a  stamp;  Fielder  v. 
Bay ,4  Carr.  &  Payne,  61;  or  where  a  bankrupt  gives  a  bond  in  satisfac- 
tion of  a  simple  contract  debt,  after  a  secret  act  of  bankruptcy:  Ambrose 
v.  Clendon,  2.Str.  1042.  And  assumpsit  will  lie  where  there  has  been  a 
new  contract,  in  respect  of  a  new  consideration  to  pay  a  debt  or  perform  a 
contract  under  seal,  White  v.  Parkin,  12  East,  578 :  as,  on  a  promise  to 
pay  an  assignee  of  a  bond  in  consideration  of  forbearance,  1  Saund.  210, 
n.  1 ;  or  by  a  debtor  in  respect  of  any  new  consideration,  Brett  v.  Read, 
Cro.  Car.  343,  Cro.  El.  67;  or  by  a  third  person,  anon.  Cowp.  129; 
or  on  a  promise  to  the  husband  to  pay  the  arrears  of  a  rent  charge, 
due  to  the  wife  in  her  lifetime,  though  the  rent  was  secured  by  a  deed : 
anon.  1  Leon.  293,  cited  in  Moorsom  v.  Kymer,  2  M.  &  S.  309.  So,  on 
•a  balance  between  partners,  if  one  expressly  promise  to  pay  it,  assumpsit 
lies,  though  they  have  covenanted  to  account,  Foster  v.  Allanson,  2  T. 
IL  483 ;  White  v.  Parkin,  cited  in  12  East,  582.  And  assumpsit  lies 
where  a  simple  contract  has  been  substituted  for  a  contract  under  seal, 
after  the  breach  of  the  covenants  therein,  Heard  v.  Wadham,  1  East,  636, 
Innes  v.  Dunlop,  8  T.  R.  595,  Burn  v.  Miller,  4  Taunt.  748 ;  and  so 
where  several  things  unconnected  with  the  deed  are  included  in  the  new 
contract:  Schack  v.  Anthony,  1  M.  &  S.  575;  Foster  v.  Allanson,  2  T. 
R.  479;  Davis  v.  Morgan,  4  B.  &  C.  8;  6  D.  &  R.  42.  And  if  the  bind- 
ing be  not  mutual,  as,  where  parties  contract  by  deed,  and  pit.  signs,  bat 
the  deft  does  not  execute  the  deed,  it  will  be  no  bar,  but  he  may  sue  in 
assumpsit:  Sutherland  v.  Lishnan,  3  Esp.  Rep.  42.  And  assumpsit  lies 
for  use  and  occupation  of  a  house,  though  there  be  an  agreement  by  deed 
of  lease;  but  it  does  not  amount  to  an  actual  demise :  Elliot  v.  Rogers,  A 
Esp.  Rep.  59.  And  assumpsit  will  lie  on  an  implied  contract  where  the 
deed  is  invalid,  if  there  be  sufficient  evidence  to  imply  a  promise :  as, 
where  a  husband  covenanted  with  a  trustee  to  pay  his  wife  a  certain  sepa- 
rate allowance,  but  neglected  payment,  it  has  been  held,  that  the  trustee 
may  recover  in  assumpsit  for  necessaries  supplied  on  the  common  law 
obligation,  Nurse  v.  Craig,  2  N.  R.  148,  Mansfield,  C.  J.,  dissent.;  as 
he  thought  "  the  specific  covenant  excluded  a  ground  in  law  for  support- 
ing an  assumpsit  on  the  presumed  assent  of  the  husband,"  ib.  160:  as, 
where  an  annuity  has  been  set  aside  for  a  defect  in  the  memorial,  Waters 
v.  Mansell,  3  Taunt  56;  and,  where  a.  feme  covert  contracted  with  a  ser- 
vant by  deed,  but  without  authority  from  the  husband,  it  was  held  the 
law  would  imply  a  contract  on  the  part  of  the  husband  to  pay  the  servant 
for  the  work  done:  White  v.  Cuyler,  6  T.  R;  176.  Assumpsit  lies  on  the 
simple  contract,  though  a  deed  be  given  as  a  collateral  security.  T here- 
vol.  i.  17 
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fore,  where  B.,  being  indebted  to  A.,  procured  C.  to  join  with  him  in  giv- 
ing a  joint  and  several  promissory  note  for  the  amount,  and  afterwards, 
having  become  further  indebted,  and  being  pressed  by  A.  for  further  se- 
curity by  deed,  (reciting  the  debt  and  note,  and  that  a  further  security  had 

been  offered,)  assigned  to  A.  all  his  goods  as  a  further  security, 
[*1 1 1]  with  a  proviso,  *that  he  should  not  be  deprived  of  the  possession 

of  the  property  assigned  until  after  notice;  it  was  held  that  the 
deed  did  not  deprive  A.  of  his  remedy  against  C.  on  the  note:  Twopenny 
v.  Young,  3  B.  &  C.  208;  5  D.  &  R.  259.  Assumpsit  sometimes  lies  for 
moneys  accruing,  due  under  the  provisions  of  a  statute,  1  Saund.  37,  B. 
N.  P.  129,  Rannv.  Green,  Cowp.  474,  post,  "  Statute;"  and,  as  to  when 
it  lies  on  a  judgment,  post,  "Judgment" 

When  sustainable,  though  Defendant  guilty  of  a  Tort]  Assumpsit 
will  lie  for  a  nonfeasance,  misfeasance,  or  malfeasance,  Samuel  v.  Judzn, 
6  East,  335;  for,  where  deft,  has  been  guilty  of  tortious  neglect  of  his 
duty,  pit.  may  waive  the  tort,  and  rely  on  the  circumstances,  as  forming 
a  breach  of  promise,  implied  from  some  consideration  of  reward,  &c 
Oovett  v.  Radnidge,  3  East,  70;  Edmeads  v.  Newman,  1  B.  &  C.  418, 
423 ;  2  D.  &  R.  568 ;  Morgan  v.  Palmer,  2  B.  &  C.  735,  6;  4D.&R. 
283.  Therefore,  assumpsit  lies  for  goods,  which  the  deft,  had,  by  fraud, 
procured  the  pit.  to  sell  to  an  insolvent,  and  which  the  deft,  had  got  into  . 
his  own  possession;  for  he  could  not  set  up  the  sale,  because  his  own 
fraud  had  procured  it ;  and  the  mere  possession,  unaccounted  for,  is  suffi- 
cient to  raise  assumpsit:  Hill  v.  Perrott,  3  Taunt.  274;  post,  "Money 
Had  and  Received."  Where  there  is  no  certain  duty  or  contract,  express 
or  implied,  arising  from  the  circumstances  of  the  tort;  Mayor  of  North- 
ampton v.  Ward,  1  Wils.  107,  9;  and  therefore,  where  the  possession  is 
adverse,  assumpsit  will  not  lie  for  use  and  occupation,  but  pit.  must  de- 
clare in  ejectment  or  trespass:  Birch  v.  Wright,  1T.R.  378,  387.  So, 
where  deft,  enters  pit's  close  or  market,  and  erects  a  stall  without  license, 
assumpsit  will  not  lie :  trespass  is  the  proper  remedy :  Mayor  of  North- 
ampton v.  Ward,  1  Wils.  109.  And,  where  cattle  are  taken  damage 
feasant,  and  money  paid  for  their  release,  assumpsit  cannot  be  supported 
to  recover  it,  but  trover,  trespass,  or  replevin,  are  the  proper  forms:  Lin- 
don  v.  Hooper, Cowp.  415 ;  Shipwick  v.  Blanchard,  6  T.  R.  298.  And, 
in  case  of  deceit,  where  there  is  a  written  contract,  and  it  is  apparent  on 
the  face  of  it,  assumpsit  will  not  lie,  but  the  party  must  bring  case  for  the 
deceitful  representation :  Meyer  v.  Everth,  4  Camp.  22.  We  have  seen 
that  pit.  may,  in  some  cases,  waive  the  tort  or  trespass,  and  declare  in 
assumpsit  for  money  had  and  received,  or  even  for  the  work  and  labour 
of  his  apprentice :  ante,  92.  If  a  tenant  hold  over,  his  landlord  may  treat 
him  as  his  tenant:  Burchell  v.  Hornsby,  1  Camp.  360.  Right  v.  Darby, 
1  T.  R.  162 ;  and  assumpsit  lies  for  goods  as  sold  against  a  deft.,  who  by 
fraud  procured  the  pit.  to  sell  to  an  insolvent  goods  which  the  pit.  got  into 
liis  possession :  Hill  v.  Perrott,  3  Taunt.  274;  but  see.  Jlead  v.  Hutchin- 
son, 3  Camp.  350;  and  so  it  lies  to  recover  rents  tortiously  received: 
Boyter  v.  Dodsworth,  6  T.  R.  683;  B.  N.  P.  133,  a. 

As  to  when  assumpsit  is  the  most  advisable  form  of  remedy,  post* 
"Case." 

Form  of  Pleadings. 

With  respect  to  the  title  of  the  count  and  term,  the  venue  and  usual 
commencement  of  declarations, /km/,  "  Declaration." 
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The  declaration  in  this  action  must  invariably  disclose  the  consideration 
upon  which  the  contract  was  founded ;  the  contract  itself,  whether  express 
or  implied,  and  the  breach  thereof,  and  damages,  Bac.  Ab.  •Assumpsit, 
F. ;  and  whether  the  contract  be  express  or  implied,  or  in  writing,  or  by 
parol,  the  declaration  is  in  general  the  same;  always  stating  a  specific 
contract,  which  may  be  proved  in  evidence,  by  showing  a  contract,  either 
express  or  implied:  Lowes,  PI.  28. 

I.  Special  Counts.)  The  form  of  the  declaration  is  either  special  or 
common.  It  must  be  special  where  the  contract  is  founded  on 
a  consideration  *which  remains  executory,  or  on  a  consideration  [*112]| 
of  legal  liability,  without  an  express  promise,  or  on  a  considera- 
tion of  mutual  promises,  or  on  a  contract  to  do  or  forbear  an  act,  which 
is  not  to  pay  or  repay  money,  or  the  value  of  chattels.  It  cannot  be  com- 
men  but  where  the  debt  lies,  and  where  the  contract  was  to  pay  or  repay 
money,  or  the  value  of  chattels,  and  the  consideration  is  executed,  and 
not  merely  executory,  and  not  upon  mutual  promises ;  Hard's  Case,  1 
Salt  28,  Fowke  v.  Pinsacke,  2  Lev.  153,  Carth.  276,  Solly  v.  Weiss,  2 
Moo.  420,  Studdy  v.  Sanders,  5  B.  &  C.  638,  E.  qf  Falmouth  v.  Pen- 
rose, 6  B.  &  C.  385:  see  further,  as  to  instances  when  pit.  may  recover 
under  the  common  counts,  post, "  Vendor  and  Purchaser,"  «  Goods 
Sold,"  «  Work  and  Labour,"  "  Money  Lent,"  "  Money  Paid,"  "  Money 
Hqd  and  Received,"  "  Interest,'9  and  ante,  "  Account  Stated."  [In 
some  cases,  the  declaration  may  be  either  general  or  special.  A.,  during 
his  minority,  accepts  a  bill  of  exchange,  and  when  of  age,  directs  B.  to 
pay  the  amount  out  of  funds  in  his  hands.  This  contract  may  be  de- 
clared on  specially,  but  the  pit.  may  recover  on  the  common  counts. 
Hunt  v.  Massey,  3  Nev.  &  M.  109.]  When  the  pit.  can  declare  spe- 
cially, it  is  frequently  advisable  so  to  do,  as  he  may  thereby  avoid  a  plea 
of  set-off,  or  tender,  &c:  Colson  v.  Welsh,  1  Esp.  Rep.  380;  Eland  v. 
Carr,  1  East,  375;  Fair  v.  Mclver,  16  East,  138;  Coriiforthv.  Rivet t, 
2  M.  &  S.  510;  and  post. 

Inducement.]  In  the  statement  of  a  special  contract,  it  is  frequently 
f  necessary,  where  the  terms  of  the  contract  are  ambiguous  to  explain  the 
same  by  a  prefatory  statement,  which  is  called  inducement  The  matter 
of  such  inducement  may,  indeed,  be  stated  in  any  part  of  the  declaration, 
but  it  will  be  found  most  advisable  to  state  it  preparatory  to  the  contract 
itself  or  any  other  matter:  1  Chit.  PI.  260.  Thus,  in  assumpsit  for  not 
performing  an  award,  the  declaration  states  that  there  were  differences  - 
between  the  parties,  before  it  states  the  submission  and  promise  to  per- 
form the  award:  post,  "Award."  So,  in  assumpsit  by  an  under-lessee 
against  his  lessor,  for  the  amount  of  ground-rent  he  has  been  obliged  to 
pay  to  the  head  landlord,  the  deft's  tenancy  should  be  stated  in  order  to 
render  the  subsequent  statement  of  the  cause  of  action  intelligible :  Moore 
v.  Pyrke,  11  East,  52 ;  Brown  v.  Crump,  1  Marsh,  567.  And  so,  on  a 
contract  to  pay  money  upon  a  consideration  of  forbearance,  the  debt  for- 
borne and  proceedings  stayed  should  be  stated:  Tidd,  438;  Jones  v. 
Ashburnham,  4  East,  455;  Marshall  v.  Buckenshaw,  1  N.  R.  172.  ;  So, 
in  actions  against  persons  whose  character  or  situations  create  certain  lia- 
bilities, as  actions  against  wharfingers,  carriers,  coach-owners,  captains  of 
ships,  it  is  usual,  and,  in  some  cases,  necessary  to  state  that  they  were 
employed  in  those  characters,  by  way  of  inducement :  Powell  v.  Lay  ton, 
2  N.  R.  365 :  Max  v.  Roberts,  12  East,  94. 
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When  the  consideration  and  promise  explain  themselves  without  refer- 
ence to  any  collateral  matter,  no  inducement  need  be  stated,  as  in  actions 
on  policies  of  insurance,  bills  of  exchange,  foreign  judgments,  &c.  In  an 
action  against  an  attorney  for  negligence,  the  declaration  may  be  without 
any  inducement,  and  may  commence  with  the  statement  of  the  deft/s 
retainer,  without  stating  any  consideration:  Bourne  v.  Diggles,  2  Chit. 
Rep.  311;  Elsee  v.  Gat  ward,  5xT.  R.  143;  Green  v.  Jackson,  Pea.  Rep.  ■ 
237;  Knights  v.  Quarles,  4  Moo.  532. 

Mere  matter  of  inducement  need  not  be  stated  with  that  precision  and 
certainty  as  matter  which  constitutes  the  true  substance  or  gist  of  the 
action  itself.  But  it  must  be  stated  with  a  certainty  sufficient  to  explain 
the  contract,  and  certainty  to  a  common  extent  is  enough,  especially  if  it 
be  matter  of  an  executed  or  past  consideration:  1  Chit.  PI.  261;  Com.  D. 
Pleader,  C.  31, 43,  E.  10, 18;  Coxe  v.  Jennings,  Yelv.  17.  Thus,  where 
an  agreement  with  a  third  person  is  stated  only  as  inducement  to  the  deft/s 
promise,  which  is  the  gist  of  the  action,  it  is  sufficient  to  state  such  agree- 
ment, without  certainty  of  name,  place,  or  person:  ib.  So,  in  declaring 
on  a  promise  to  pay  money,  in  consideration  of  the  forbearance  of  a  pre- 
ceding debt,  though  some  cause  of  action  must  be  alleged,  it  is  not  neces- 
sary to  state  the  particular  cause  or  subject  matter  of  the  debt,  or  the 
time  when,  or  place  where,  it  was  contracted :  Hob.  18.  In  an 
[*113]  action  *against  a  carrier  for  the  loss  of  goods,  the  usual  induce- 
ment as  to  the  delivery  of  the  goods  to  him,  need  not  contain  an 
exact  description  of  such  goods:  2  Saund.  74,  a.  In  declaring  on  a  parol 
submission  to  an  award,  it  does  not  seem  necessary  to  state  the  cause  of 
dispute:  2  Saund.  61,  h,  n.  1. 

The  matter  of  the  inducement  should  be  stated  in  the  ghbstance,  accord- 
ing to  the  legal  effect,  and  substantially  agree  with  the  facts  of  the  case. 
It  should  not 'be  stated  merely  as  a  matter  of  description,  for  fear  of  a 
variance,  as  it  is  a  rule  that  allegations  of  substance  must  be  substantially 
proved,  but  allegations  of  description  literally  so :  Stoddart  v.  Palmer, 
3  B.  &  C.  4;  4  D.  &  R.  624,  s.  c.  Where,  in  a  declaration  to  recover  from 
the  deft,  the  balance  of  a  bill  due  from  a  third  person  in  consideration  of 
forbearance,  and  the  balance  was  stated,  under  an  inducement,  to  be 
£26.  135.  6d.,  when,  in  fact,  it  was  only  £26.,  it  was  held  a  variance: 
Bray  v.  Freeman,  2  Moo.  114;  8  Taunt.  197,  s.  c.  Where,  iii  assumpsit 
for  not  indemnifying  pit.,  in  consequence  of  his  having  become  bail  for  A. 
in  an  action  at  the  suit  of  B.,  it  was  stated  that  B.,  in  Michaelmas  Term, 
58  G.  3.,  recovered  of  pit.,  the  judgment  given  in  evidence  was  in  Hilary 
Term,  it  was  held  this  was  no  variance,  as  it  was  not  matter  of  descrip- 
tion, but  an  allegation  in  substance,  that  the  judgment  had  been  obtained 
before  the  commencement  of  the  action :  Phillips  v.  Shaw,  4  B.  &  A. 
435;  and  see  Stoddart  v.  Palmer,  3  B.  &  C.  2.;  4  D.  &  R.  624;  *.  c; 
post,  "  Case.77  On  the  other  hand,  in  an  action  on  a  promise  to  pay  the 
costs  of  an  action,  in  consideration  of  pit's  staying  the  proceedings  therein, 
the  court  in  which  the  action  was  depending  must  be  accurately  described: 
Impey  v.  Taylor,  3  M.  &  S.  166. 

If  the  inducement  be  so  stated  as  to  constitute  a  part  of  the  contract 
itself,  it  must  be  proved  strictly,  in  the  same  way  as  the  contract  should 
be  proved:  so,  where  the  price  of  goods  was  stated  as  matter  of  induce- 
ment, and  the  declaration  afterwards,  stating  the  contract  itself,  and  the 
price  of  those  goods,  referred  to  the  price  stated  in  the  inducement,  which 
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was  not  the  real  one,  it  was  held  a  fatal  variance ;  Andrew*  v.  White- 
head, 13  East.  102. 

In  all  cases  care  should  be  taken  not  to  insert  any  more  than  is  abso- 
lutely necessary;  for,  though  an  immaterial  averment,  which  is  wholly 
impertinent,  and  may  be  rejected  as  surplusage,  need  not  be  proved, 
Winn  v.  White,  2  W.  Bla.  R.  840,  Br  is  tow  v.  Wright,  DougL  667,  yet 
•  if  it,  by  the  statement,  becomes  relevant  to  the  action,  or  is  so  mixed 
up  with  a  material  averment,  that  it  cannot  be  readily  separated  there* 
from,  and  rejected  as  surplusage,  the  pit,  will  be  compelled  to  prove  it 
substantially;  and,  if  it  be  stated  as  matter  of  description,  he  will  be 
bound  to  prove  it  literally:  see  1  Chit.  PL  261,  Stoddart  v.  Palmer, 
3  B.  &  C.  4, 4  D.  &  R.  624;  see  further,  as  to  what  is  a  variance,  post, 
and  the  different  titles.  Thus,  in  an  action  against  an  attorney  for  negli- 
gence, in  not  proceeding  to  judgment  in  due  time  against  a  prisoner, 
whereby  she  escaped,  and  the  declaration  averred  that  such  prisoner  was 
indebted  to  pit.  on  promises,  &c,  and  that  pit  retained  deft,  for  the  reco- 
very of  the  debt,  but  it  appeared  on  the  trial  that  the  averment  was  not 
true,  as  it  was  proved  that  the  prisoner  watf  a  married  woman,  and  there- 
fore was  incapable  of  contracting  a  debt,  the  pit.  was  nonsuited;  though 
had  the  declaration  been  formed  to  meet  the  question,  pit  might  perhaps 
have  recovered:  Lee  v.  Jiyrton,  Pea.  Rep.  119;  Ounter  v.  C ley  ton, 
%  Lev.  85;  Alexander  v.  Macau  ley,  4  T.  R.  611.  In  an  action  against  a 
person  in  a  particular  character,  it  is  sufficient  to  state  generally  that  be 
was  employed  in  such  character;  as,  in  an  action  against  an  attorney,  pit 
should  only  state  that  he  was  retained  or  employed  as  such,  and  not  that 
he  was  one  of  the  court :  Green  v.  Jackson,  Pea.  Rep.  236;  Elsee  v.  Gat- 
ward,  5  T.  R.  143;  ShielPs  v.  Blackburne,  1  H.  Bl.  161;  Bourne  v.  Big- 
gies, 2  Chit  R.  312;  Berry  man  v.  Wise,  4  T.  R.  366;  Smith  v. 
Taylor,!  N.  R.  196 ;  Rex  v.  Cross  ley,  *2  Esp.  Rep.  526.  Where  [*114] 
the  pit  alleged,  in  an  action  for  not  completing  the  purchase  of 
certain  shares,  that  he  was  lawfully  entitled  to  so  many  shares,  and  it 
appeared,  from  the  act  of  Parliament  which  created  the  shares,  that  no 
legal  title  had  been  vested  in  him,  it  was  held  a  ground  of  nonsuit : 
Latham  v.  Barber,  6  T.  R.  67.  Only  such  matter  as  is  strictly  necessary, 
and  capable  of  proof,  should  be  stated,  as  all  material  allegations  of  mat- 
ter of  description  must  be  literally  proved;  3  B.  &  C.  4. 

Immaterial  averments,  which  may  be  rejected  as  surplusage,  unless  of 
matter  of  description,  are  not  put  in  issue,  and  need  hot  be  proved:  Pep- 
jwn-v.  Solomons,  5T.R.  498;  2  W.  Bl.  Rep*  840.  A  Wrong  averment 
of  title,  when  the  estate  of  the  pit  is  not  a  material  averment,  will  not 
vitiate:  Winn  v.  White,  2  W.  Bl.  Rep.  840. 

The  Consideration.]  The  pit  may  aver  a  legal  and  sufficient  motive, 
inducement,  or  consideration,  in  order  to  support  the  contract  on  which 
the  action  is  founded:  Com.  D.  Action,  Assumpsit,  H.  3;  Mitchinson  v. 
Hewson,  7  T.  R.  348;  2  !B.  &  P.  79.  In  actions  upon  foreign  judgments, 
bills  of  exchange,  &c.,  it  suffices  merely  to  state  the  liability,  from  which 
a  sufficient  consideration  is  implied :  Bishop  v.  Young,  2  B.  &  P.  79, 
Remington  v.  Taylor,  Lutw.  237;  and  it  may  suffice  to  show  a  mere 
moral  obligation :  ib.;  Gibbs  v.  Merrill,  3  Taunt  311.  In  an  action  of 
assumpsit  for  a  mere  misfeasance,  a  consideration  need  not,  in  general,  be 
alleged;  therefore,  where  it  is  stated  that  the  pit,  being  possessed  of  some 


114  ASSUMPSIT,  FORM  OF  PLEADINGS. 

old  materials,  retained  the  deft.,  to  perform  the  carpenter's  work  on  certain 
buildings  of  the  pit.,  and  to  use  those  old  materials,  but  that  the  deft, 
instead  of  using  those,  made  use  of  new  ones,  thereby  increasing  the 
expense,  will  be  sufficient :  Elsee  v.  Gatward,  5  T.  R.  143, 

It  must  be  shown  that  the  consideration  on  which  the  promise  is  found- 
ed, arose  from  deft's  request,  or  that  which  is  equivalent  to  it,  Bourne  v. 
Mason,  1  Vent  6,  Button  v.  Pool,  ib.  318,  332,  Crow  v.  Sogers,  1  Str. 
592,  though  it  will  sometimes  be  implied  in  evidence :  1  Saund.  264,  note  c. 
Thus,  a  subsequent  request  will  be  implied,  where  a  duty  results  frdm  a 
previous  contract ;  as,  if  a  carrier  assent  to  carry  goods,  pit.  may  declare 
on  an  executed  consideration  of  having  delivered  the  goods  to  be  carried: 
Streeter  v.  Horlock,  7  Moo.  283 ;  1  Bing.  34,  s.  c.  The  consideration 
must  not  be  stated  to  have  been  done  at  the  instance  of  the  pit  himself: 
Sty.  465;  1  Saund.  264,  a.  The  statement  of  the  consideration  having 
arose  at  deft's  request,  will  frequently,  after  verdict,  cure  a  defective 
statement  of  a  consideration :  Shiells  v.  Blackburn,  1  H.  Bla.  158 ;  White* 
head  v.  Greet  ham,  M.  &  Y.  205 ;  2  Bing.  464,  s.  c.  Dartnall  v.  Howard, 
4  B.  &  C.  345 ;  post,  «  Common  Counts." 

The  consideration  must,  on  the  face  of  theJeclaration,  appear  sufficient 
and  legal  to  support  the  contract  as  laid;  otherwise,  even  a  verdict  will  not 
cure  the  defect:  Jones  v.  Ashburnham,  4  East,  464;  Mitchinsonv.  Hew- 
son,  7  T.  R.  348.  No  mode  of  pleading  can  enable  the  pit  to  recover  onr 
an  illegal  .contract :  Feat  her  stone  v.  Hutchinson,  Cro.  £1.  200 ;  Sir  T. 
Jones,  24. 

The  consideration  may  be  stated  in  its  very  terms,  or  according  to  its 
legal  effect;  and  a  variance  will  be  fatal  at  the  trial ;  Jones  v.  Jtshbumham, 
4  East,  464;  King  v.  Robinson,  Cro.  El.  79 ;  Symmons  v.  Knox,  3  T.  R. 
67.  Where  the  declaration  alleged  the  consideration  to  be  certain  reason- 
able reward,  and  it  was  proved  that  a  particular  sum  was  agreed  on,  it 
was  held  no  variance;  Semb.  p.  Chambre,'J.9  Bay  ley  v.  Thicker,  2  N.  R. 
458 ;  and  see  Laing  v.  Fidgeon,  6  Taunt  108. 

On  the  other  hand,  where  the  declaration  stated  the  consideration  to  be 
the  purchase  of  sheep  for  £54  lis.  6d.,  and  the  price  proved  was  £54 
12s.  6d.,  the  plaintiff  was  nonsuited  for  the  variance :  Symmons  v.  Knox, 
3  T.  R.  67.  So,  where  the  consideration  stated  was  the  forbearance  of 
payment  of  £21  16s.,  and  the  sum  proved  was  £21  18*.,  it  was 
[*115]  holden  a  *fatal  variance,  Arnfield  v.  Bate,  3  M.  &  S.  173;  and 
an  allegation  of  a  retainer  "  at  a  certain  salary,  to  wit,  £250  per 
annum,"  can  be  supported  only  by  proof  of  a  contract  for  a  specific  annual 
salary :  Preston  v.  Butcher,  I  Stark.  3. 

The  whole  of  the  consideration  must  be  stated,  or  there  will  be  a  ground 
of  no*uit :  Symmons  v.  Knox,  3  T.  R.  67 ;  King  v.  Robinson,  Cro,  EL 
79.  If  it  be  stated  that  deft,  promised,  in  consideration  of  one  thing,  and 
it  appear  that  it  was  made  in  consideration  of  that  thing  and  another, 
the  action  must  fail,  ib.;  or  if  the  promise  be  grounded  on  two  consider- 
ations, and  pit  declare  on  one :  1  Leon.  300 ;  Simms  v.  Westcott,  Cro. 
El.  147.  And,  if  any  part  of  an  entire  consideration,  or  of  a  consider- 
ation consisting  of  several  things,  be  omitted,  the  pit  will  fail  on  the  trial ; 
but,  if  a  contract  consists  of  several  distinct  parts  and  collateral  provisions, 
it  is  sufficient  to  state  so  much  of  the  contract  as  contains  the  entire  con- 
sideration and  the  entire  act  to  be  done  in  virtue  of  such  contract :  per  Ld. 
Ellen.,  Clarke  v.  Gray,  6  East,  569 ;  Miles  v.  Sheward,  8  t'A.  6;  Leeds 
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v.  Burrows,  13  ib.  1;  Andrews  v.  Whitehead,  13  ib.  102;  Symonds 
v.  Carr,  1  Camp.  362.  Where  the  contract  is  that  pit.  should  execute  an 
assignment  of  a  bill,  on  the  condition  that,  if  tfte  deft,  should  receive  any 
dividends  upon  the  bill,  he  should  pay  them  over  to  the  pit.,  the  declara- 
tion should  state  the  consideration  to  be,  that  pit.  had  assigned  to  deft, 
the  legal  interest  in  the  bill,  subject  to  such  condition ;  and,  if  he  alleges 
an  unconditional  assignment,  it  will  be  a  fatal  variance :  Vansandau  v. 
Burt,  5  B.  &  A.  44.  In  assumpsit  by  a  landlord  against  the  assignees  of 
a  bankrupt,  on  an  agreement  to  pay  10*.  in  the  pound  for  rent  due  from 
the  bankrupt  and  themselves,  it  appeared  that  part  of  the  consideration 
was,  that  the  pit.  should  accept  a  surrender,  which  consideration  being 
omitted,  the  pit.  was  nonsuited :  Man.  Index,  308.  So,  a  declaration  on 
a  warranty,  upon  a  consideration  that  pit.  would  buy  a  horse  at  a  certain 
price,  to  wit,  j686  5s.  is  not  supported  by  evidence  of  a  warranty  upon 
the  purchase  of-  two  horses  jointly  for  the  sum  of  sixty  guineas :  2  Stark. 
Ev.  86.  But,  if  the  consideration  omitted  do  not  form  in  substance  a  part 
of  the  contract,  it  is  immaterial;  and,  therefore,  where  a  declaration  in 
debt  for  rent  stated  of  a  messuage,  &c,  and  the  proof  was  of  a  demise  of 
a  messuage,  &c,  together  with  the  furniture,  utensils,  and  implements,  it 
was  held  that,  as  the  rent  issued  out  of  the  property,  and  not  out  of  the 
furniture,  it  was  sufficient  for  the  pit.  to  allege  and  prove  a  demise  of  the 
Ireal  property,  and  therefore  there  was  no  variance :  Farewell  v.  Dicken- 
son, 6  B.  &  C.  251.  Where  part  of  the  consideration,  or  one  of  several 
considerations,  is  frivolous  and  void/ it  is  sufficient  to  state  only  the 
valid'  consideration,  though,  if  stated,  it  will  not  vitiate  the  declaration : 
Featherstone  v.  Hutchinson,  Cro.  EL  149^  Coulston  v.  Qarr,  ib.  848, 
1  Sid.  38,  B.  N.  P.  147,  1  Chit.  PL  263.  But  no  mode  of  pleading  can 
enable  the  pit.  to  recover  where  part  of  an  executory  consideration  was 
illegal;  Cro.  El.  200;  Sir  T.  Jones,  24;  1  Sid.  66, n.  1. 

It  is  generally  convenient  to  state  the  facts  concisely,  and  then  to  aver 
that,  "  in  consideration  thereof,  &c,"  or  "  of  the  premises,"  when  it  relates 
to  several,  "the  deft,  promised,  &c.;"  the  omission  of  these  words  will  be 
cured  by  verdict :  Sturlyn  v.  Albany,  Cro.  EL  67.  The  allegations,  how- 
ever, that  deft,  promised,  in  consideration,  &c.  must  be  certain  and  spe- 
cific, 3  Leon.  129 ;  but  alleging  that,  in  consideration  of  pit's  promise  to 
perform  his  part  of  the  agreement,  the  deft,  promised  to  perform  his,  is 
sufficient:  Hardres,  103.  . 

If  the  consideration  be  executory,  or  for  something  still  to  be  done,  the 
declaration  should  contain  the  time~and  place  when  and  where  it  arose, 
and  it  ought  to  be  averred  when  and  where  it  was  performed  and  exe- 
cuted :  Sexton  v.  Miles,  1  Salk.  22.  As,  in  an  action  for  wages,  in  con- 
sideration that  pit.  would  proceed  on  a  certain  voyage,  the  voyage  agreed 
on  must  be  stated,  though  it  had  been  determined  by  the  cap- 
tain, which  fact  must  also  *be  averred,  White  v.  Wilson,  2  B.  &  [*116] 
P.  116, 120,  Ward  v.  Harris,  ih.  265, 1  Saund.  320.  And  so,  in 
assumpsit,  for  not  delivering  goods,  the  specific  sum  or  price  agreed  on 
must  be  stated,  for  the  measure  of  damages  being  the  difference  between 
the  price  agreed  on  and  their  actual  value,  it  could  not  be  otherwise  ascer- 
tained: Andrews  v.  Whitehead,  13  East,  102.  But,  in  an  action  against 
a  carrier  for  the  loss  of  goods,  stating  that  deft,  undertook  to  carry  them  in 
consideration  of  "  certain  reward,"  is  sufficient,  without  stating  what  re- 
ward :  ib.  1 14,  n.  a.;  Bay  ley  v.  Tucker,  2  N.  R.  458.     And,  in  the  case 
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of  an  executed  promise,  or  something  already  done,  less  certainty  is  usees* 
sary,  and  pit  need  not  state  time  or  place,  or  that  it  was  performed  or 
executed ;  for  the  promise*  and  not  the  performance  of  the  thing  itself,  is, 
in  such  case,  the  consideration:  Andrews  v.  Whitehead,  13  East,  105v 
16, 17;  Streeter  v.  Horloch,  1  Bing.  34,  7  Moo.  283,  s.  c.  But,  even  in 
stating  an  executed  consideration,  a  statement  that  in  consideration  that 
the  pit.  had  sold  to  the  deft,  a  «  certain  horse''  of  the  said  pit, «  at  and  for 
a  certain  quantity  of  oil,"  to  be  delivered  in  "  a  certain  time,"  which  had 
elapsed,  is  bad  on  special  demurrer :  Ward  v.  Harris,  2  B.  &  P.  265.  It 
mint  be  shown  that  the  executed  consideration  arose  at  the  request  of 
deft.  1  Saund.  264,  n,  1;  1  Chit  PI.  264.  It  is  always  advisable,  when 
the  fects  will  meet  it,  to  declare  on  an  executed  consideration.  In  the  case 
of  a  concurrent  consideration,  which  is  founded  on  mutual  promises,  such 
promise  must  be  concurrent  or  obligatory  on  both  parties  at  the  same  time, 
and  must  be  so  stated  in  pleading :  Cooke  v.  Oxley,  3  T.  R.  653 ;  Clayton 
v.  Jennings,  2  W.  Bla.  R.  706 ;  Wain  v.  War  Iters,  5  East,  16.  And  pit. 
cannot,  in  general,  support  his  action  without  averring  performance  on  his 
part,  or  some  act  equivalent  to  it,  as  readiness  to  perform  it,  or  the  like : 
Moreton  v.  Lamb,  7X  T.  R.  125 ;  Smith  v.  Woodhouse,  2  N.  R.  293 ; 
Jones  v.  Barclay,  Doug.  684.  As,' upon  contracts  to  sell  and  accept  goods, 
Rawson  v.  Johnson,  1  East,  203.  Waterhouse  v.  Skinner,  2  B.  &  P. 
447 ;  or  upon  promises  to  marry,  1  Saund.  320,  d.  n.*S.  When  an  agree- 
ment has  been  stated,  it  does  not  seem  necessary  to  state  the  mutual  pro- 
mises :  Mountford  v.  Horton,  2  N.  R.  62 ;  Baden  hurst  v.  Bates,  3  Bing. 
470.  It  is  not  necessary  to  aVer  performance  of  the  things  stipulated  to 
be  done,  wheye  the  pit's  undertaking  is  itself  the  consideration :  Martin- 
dale  v.  Fisher,  1  Wils.  88,  See  further,  post,  121,  «  Averment  of  Per- 
formance." Where  pit  describes  a  continuing  consideration,  he  most 
allege  the  continuance  of  it,  and  a  non-performance  on  the  part  of  the  deft, 
during  its  continuance :  Powley  v.  Walker,  5  T.  R.  373 ;  Winn  v.  White, 
2  W.  Bla.  B.  842 ;  Mussen  v.  Price,  4  East,  150. 

[Where  a  declaration  in  assumpsit  states  several  matters  as  a  considera- 
tion for  the  defendant's  promise,  though  all  be  not  good,  yet  if  a  sufficient 
consideration  remains,  it  is  enough  to  support  the  promise  laid  in  the  de- 
claration. It  is  only  in  cases  of  executed  considerations  that  it  is  necessary 
to  state  that  the  consideration  for  the  defendant's  promise  moved  at  the 
defendant's  special  instance  and  request  King  v.  Sears,  2  Grom.  Mees. 
&  Ros.  48.] 

When  pit  states  no  legal  consideration :  as,  where  it  is  entirely  insuffi- 
cient or  void  from  illegality,  it  is  objectionable  on  demurrer,  dipsam  v. 
Morris,  1  Vent  9,  Jones  v.  Jlshburnham,  4  East,  455 ;  in  arrest  of  judg- 
ment, Dartnall  v.  Howard,  4  B.  &  C.  345,  6  D.  &  R.  438 ;  or  writ  of 
error,  Whitehead  v.  Greet  ham,  2  Bing.  464,  Witchenson  v.  Hewson,  7 
T.  R.  348.  But,  if  merely  alleged  insufljeiently,  it  should  be  objected  to 
by  demurrer  or  in  arrest  of  judgment:  2  Bing.  468;  4  B.  &  C.  345.  And, 
where  it  is  untruly  stated,  it  will  be  a  ground  of  nonsuit  as  a  variance: 
King  v.  Robinson,  Cro.  El.  79 ;  Mites  v.  Sheward,  8  East,  7.  And  an 
uncertain  or  informal  statement  of  the  consideration  is  cured  by  verdict : 
Sty.  304 ;  Jones  v.  Ashburnham,  4  East,  464 ;  Ward  v.  Herries,  2  B.  & 
P.  265. 

The  Contract  or  Promise.]    The  deft's  contract  or  promise  must  be 
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stated,  for  the  law.  will  not,  in  general,  create  a  contract  or  promise  in 
pleading,  Ninon  v.  Bland,  3  Smith,  114,  Morris  v.  Norfolk,  1  Taunt. 
317;  ami  the  omission  may  be  .taken  advantage  of  in  arrest  of  judgment, 
Buckler  v.  dngil,  1  Lev.  164, 1  Sid.  246,  *.  c. ;  or  on  a  writ  of  error,  Lea 
v.  Welch,  2  Ld.  Raym.  1516,2  Str.  793,  $.  c.  But,  where  the  declaration 
slated  that,  "in  consideration  thereof,  undertook  and  promised/1 
emitting  *to  say,  deft. "  undertook,"  &c,  it  was  held  immaterial,  [  *1 17] 
after  judgment  by  default:  Shore  v.  Brown,  1  Salk.  27.  And, 
where  pit  declared  on  three  several  promises,  but  the  last  count  omitted 
to  say  that  the  deft,  had  promised,  it  was  held  sufficient,  for,  as  it  had 
been  positively  alleged  in  the  first  count,  the  same  nominative  should  go 
to  all  the  promises :  Gatehouse  v.  Row,  5  Mod.  305 ;  Ld.  Raym.  145, 
s.  c;  Stanhope  v.  Butler,  1  Lutw.  233,  Carth.  309.  [A  count  stating  a 
promise  to  pay  a  sum  of  money  to  the  plaintiff,  without  alleging  to  whom 
the  promise  was  made,  was  held  to  be  insufficient,  in  the  King's  Bench; 
Price  v.  Boston,  1  Nev.  &  M.  303.  But  in  the  Common  Pleas,  in  the 
ease  of  a  bill  of  exchange,  a  promise  similarly  alleged  was  deemed  suffi- 
cient, though  objected  that  it  did  not  appear  from  the  declaration  that  the 
supposed  promise  was  made  to  any  person  whomsover.  Banks  v.  Camp, 
9  Bing.  604.]  It  has  been  considered,  that  where  the  contract  is  founded 
on  a  legal  liability  and  implied,  it  is  sufficient  to  state  such  a  liability,  with- 
out alleging  formally  that  the  deft  promised,  as  on  a  bill  of  exchange, 
Blsee  v.  Oatward,  5  T.  R.  145,  Stark  v.  Cheeseman,  1  Ld.  Raym.  538 ; 
but  see  Morris y.  Norfolk,  1  Taunt.  217, 8;  or  on  a  foreign  judgment;  and 
a  declaration  in  assumpsit  stating  an  agreement  between  the  two  parties, 
but  omitting  the  mutual  promises,  was  held^ufficient,  because  the  agree- 
ment imported  a  promise:  Mountford  v.  Horton,  2  N.  R.  62. 

The  parties  to  the  contract  must  be  expressly  stated,  Com.  D.  Pleader, 
C.  18;  though  the  omission  or  defective  statement  will  be  cured  after  gene- 
ral demurrer  or  verdict,  as  the  contract  will  be  considered  to  •have  been 
made  to  the  party  from  whom  the  consideration  proceeded:  Com.  D. 
Pleader,  C.  18;  Marshall  v.  Birkenshaw,  1  N.  R.  172.  But  if  it  do  not 
appear  to  whom  the  promise  was  made,  pit  cannot  have  judgment :  Sty. 
255-,  Noy,  832,  s.  c;  Coulston  v.  Carr,  Cro.  EL  848.  On  a  promise  to  A. 
to  pay  B.  a  stun  of  money,  if  the  action  be  at  the  suit  of  B.,  it  is  said  that 
the  promise  should  be  laid  as  having  been  made  to  B. ;  Company  of  Felt- 
makers  v.  Davis,  1  B.  &  P.  102 ;  Arnold  v.  Revoult,  4  Moo.  66.  On  a 
written  contract  entered  into  between  the  wife  of  A.  and  B.,  which  con- 
tract A-  himself  afterwards  recognized,  a  statement  that  the  contract  was 
entered  into  between  A.  and  his  wife  and  B.,  would  be  bad.  Saunderson 
v.  Griffiths,  5  B.  &  C.  909, 8  D.  &  R.  643.  An  advertisement  or  general 
promise  of  reward  to  any  one  who  will  apprehend  a  felon,  shall  not,  in 
general,  be  declared  on  as  a  promise  to  the  particular  pit,  for  there  is  no 
privity  between  the  parties  themselves:  Rol.  Ab.  6  M.  PI.  1 ;  Noy,  11. 

The  statement  of  the  contract  or  promise  should  be  positive,  and  in 
express  terms,  and  not  by  way  of  recital,  though,%indeed,  this  is  not  any 
fatal  objection  to  the  declaration :  1  Saund.  274,  n.  1.  [And  see  particu- 
larly, King  v.  Roxbrough,  2  C*  &  J.  418.]  It  should  also  be  with  preci- 
sion and  certainty  to  a  common  intent,  though  a  defect  in  this  respect  will 
be  aided  by  a  verdict:   Ward  v.  Harris,  2  B.  &  P.  265 ;  ante,  116. 

In  an  action  on  a  promise  to  pay  a  sum  on  a  marriage  of  a  girl,  an  alle- 
gation that  the  deft,  asserted  and  published  that  he  would  give  £100  to 
voi*.  i.  18 
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whoever  should  marry  his  daughter,  is  too  indefinite  and  uncertain:  l 
Rol.  Ab.  8,  M.  pi.  1;  Noy,  11 ;  Chandelorr.  Lop  us,  Cro.  J.  4. 

Though  the  contract  or  promise  was  in  writing,  it  is  not  necessary  to 
state  it  was  so  in  the  declaration,  even  though  the  Statute  of  Frauds  i*. 
quired  it  to  be  in  writing :  1  Saund.  276,  <*.  n.  2 ;  Kellner  v.  Le  Messurier, 
4  East,  400.  And  there  is  no  difference,  in  pleading,  in  the  statement  of 
an  express  or  implied  promise.  Where  pit  relies  on  a  promise  to  take 
the  case  out  of  the  Statute  of  Limitations,  he  may  still  declare  on  the 
original  contract:  Leaperv.  Tat  ton,  16  East,  420.  But  in  some  cadog 
this  would  not  suffice:  Whitehead  v.  Howard,  5  Moo.  105;  2  B.&B. 
372,  s.  c. ;  Short  v.  McCarthy,  2B.1A.  626 ;  1  Chit  PL  271. 

The  contract  or  promise  must  be  stated  in  its  very  terms,  or  according 
to  its  legal  effect :  Waugh  v.  Russel,  1  Marsh.  217;  King  v.  Pippiit,  1 
T.  R.  240;  Paget  v.  Wheats,  Doug.  669;  Louchamp  v.  Kenny,  ib.  138. 
A  variance  in  its  statement  will  render  it  fatal,  as  a  ground  of  non-suit; 
and,  if  the  contract  be  apparently  bad  on  the  face  of  the  declaration,  it 
will  not  be  cured  by  verdict.  Where  there  is  any  doubt  about  what  is 
the  legal  effect  of  the  contract,  the  safest  way  is  to  state  the  very  language 
of  it,  unless  it  be  insensible  and  ungrammatical,  &c.,  Whaley  v.  Pigot,  2 
B.  &  P.  51,  when  they  should  be  grammatically  and  correctly  expresssd 
and  spelt.  However,  it  is  advisable  to  state,  in  some  of  the 
[118*]  counts,  the  substance  or  *legal  effect  of  the  contract,  as  it  is  not 
less  liable  to  misrecitals  and  literal  mistakes,  but  it  may,  there* 
by,  be  rendered  more  clear  and  intelligible.  No  circumstance  material 
to  the  contract  must  be  omitted,  Lawes,  78,  Bass  v.  Clive,  4  M.  AS.  IS; 
but  unnecessary  repetition  must  be  avoided :  thus,  it  will  suffice  to  state 
the  contract  in  the  first  count,  and  refer  to  that  statement,  without  repeal- 
ing it  over  again  in  the  subsequent  count :  as  in  declaring  upon  the  con- 
ditions of  sale  at  auction,  where  there  were  several  different  estates  or 
parcels  of  goods  sold  in  separate  lots,  and  for  which  deft,  may  have  signed 
separate  agreements,  but,  with  reference  to  the  same  conditions  of  sale, 
.  after  having  once  stated  the  conditions  in  the  first  count,  the  other  counts 
must  refer  to  that  statement,  without  repeating  the  conditions.  Hockin 
v.  Cooke,  4  T.  R.  314;  Philips  v.  Fielding,  2  H.  BL  123. 

As  instances  of  what  is  a  sufficient  statement  of  a  contract  according  to 
its  legal  effect,  it  has  been  held,  that  a  contract  to  furnish  goods  with  a 
certain  latitude  as  to  price,  may  be  described  as  a  contract  to  furnish  them 
at  a  reasonable  price :  Laing  v.  Fidgeon,  6  Taunt  106.  Where  the  con- 
tract was  laid  in  the  declaration,  to  deliver  stock  on  the  27th  Feb.,  and  the 
contract  proved  was  to  deliver  stock  on  the  settling  day,  which  at  the  time 
was  fixed  and  understood  by  the  parties  to  mean  the  27th  Feb.,  it  was 
held  no  variance :  Wicks  v.  Gordon,  2  B.  &  A.  335,  overruling  B.  N.  P. 
145.  A  contract  stated  to  be  for  the  purchase  of  a  certain  quantity,  to 
wit,  eight  tons  of  goods,  is  supported  by  evidence  of  a  contract  for  the 
purchase  of  about  eight  tons,  the  precise  quantity  having  been  ascertain- 
ed to  be  eight  tons :  Gladstone  v.  Neale,  13  East,  410.  A  joint  ami  seve- 
ral* bond  is  sufficiently  described  as  a  joint  bond  only :  Middhton  v.  San- 
ford,  4  Camp.  34;  and  see  Bass  v.  Clive,  4  M.  &  S.  13;  Willis  v.  Barrett, 
2  Stark.  29 ;  post,  "  Bills  of  Exchange."  Upon  an  allegation  of  a  loan 
of  lawful  money  of  Great  Britain,  it  is  no  variance,  if  the  loan  is  proved  to 
have  been  of  foreign  com :  Harrington  v.  McMorris,  5  Taunt  228.  A 
contract  for  the  sale  of  fifty  casks  of  tallow,  at  72*.  per  cwt,  "  warranted 
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ready  for  delivery  from  ship  or  warehouse,  by  the  1st  Nov.,  to  be  weighed 
or  taken  at  the  king's  tending  scale/'  &c.,  it  was  held,  this  was  only  a 
general  undertaking  to  deliver,  and  that  the  omission  of  the  words  "  ship 
or  warehouse/'  was  immaterial :  Thornton  v.  Jones,  2  Marsh.  287 ;  6 
Taunt  581,  s.  c.  Where  the  contract  was  stated  to  be,  to  deliver  a  quan- 
tity of  gum  senega!,  but  the  contract  proved  was  for  the  delivery  of  rough 
gum  Senegal,  this  was  held  no  variance,  as  it  proved  that  all  gum 
(Senegal,  on  its  arrival  in  this  country  was  called  rough :  Silver  v.  Hotel- 
tine,  1  Chit  Rep.  39.  Where  the  pit  declared  that  they  agreed  to  sell, 
and  the  deft  agreed  to  buy,  certain  goods  and  merchandises,  to  wit,  three 
hundred  and  twenty-eight  half  chests  of  oranges  and  lemons,  at,  &c.,  for 
a  certain  price,  to  wit,  the  price  of  £623  135.,  the  contract*  proved  was  for 
three  hundred  and  eight  chests,  and  thirty  half  chests  of  China  oranges, 
and  twenty  chests  of  lemons,  without  specifying  the  price ;  this  was  held 
no  variance :  Crispin  v.  Williamson,  8  Taunt  107 :  1  Moo.  547,  «.  c. 
Where  the  contractor  stated  that  deft,  had  agreed  to  buy  a  large  quantity 
of  head  matter  and  sperm  oil,  in  the  possession  of  the  pit,  which  was 
afterwards  ascertained  to  be  a  given  quantity,  and  the  contract  proved  was 
for  the  purchase  of  "all  the  head  matter,  and  sperm  oil,  per  the  W.,"  it 
was  held  no  variance :  Wildman  v.  Glossop,  1 B.  &  A.  9.  Where  a  decla- 
ration was,  that  in  consideration  pit  had  delivered  to  deft  a  watch  to 
repair,  deft,  undertook  to  repair  and  redeliver  it  to  the  pit,  and  a  breach 
of  non-delivery,  the  proof  was  that  the  deft,  repaired  and  tendered  the 
watch  to  the  pit  who  said, "  Take  it  to  my  uncle  in  M.,  who  will  pay  for 
it;"  when  the  deft,  took  it  to  another  uncle  who  lost  it,  it  was  held  no 
variance :  Wilson  v.  Powis,  3  Bing.  333.  In  assumpsit  on  guarantee, 
the  declaratioil  stated  that  the  defts.  undertook  to  indemnify  A.  from  hold- 
ing goods  in  his  warehouse,  on  their  behalf.  On  production  of  the  instru- 
ment, it  appeared  that  the  defts.  only  guaranteed  him  for  hold- 
ing the  goods  in  *this  warehouse,  on  their  behalf;  it  was  held  [*119] 
that  this  was  no  variance,  as  it  must  be  implied  he  was  to  de- 
liver them  up  to  the  defts.:  Sampson  v.  Burton,  4  Moo.  515.  A  decla- 
ration in  consideration  that  pit.  would  procure  A.  to  grant  a  lease  to  deft., 
the  latter  promising  to  pay  the  pit  £170,  the  proof  was,  that  A.,  having 
agreed  to  grant  a  lease  to  the  ph.,  the  latter  undertook  originally  to  assign 
it  to  the  deft,  for  the  consideration  mentioned,  but  that  afterwards  a  lease, 
to  which  pit  was  a  party,  and  assented,  was  granted  immediately  by  A. 
4o  the  deft.  It  was  held  that  the  evidence  proved  the  substitution  of  a 
new  contract,  to  procure  a  lease  from  A.  to  the  deft;  in  lieu  of  the  original 
contract,  and  that  there  was  no  variance:  Boone  v.  Mitchell,  1  B.  &  C.  18. 
On  the  other  hand,  the  statement  of  a  contract  to  sell  oats  at  so  much 
per  bushel,  must  be  taken  to  mean  the  Winchester  bushel,  and  will  hot  be 
supported  by  evidence  to  sell  by  some  other  bushel :  Hockin  v.  Cooke,  4 
T.  K.  314.  A  declaration  or  promise  to  deliver  good  merchantable  wheat, 
is  not  supported  by  proof  of  a  promise  to  deliver  good  second  sort  of 
wheat:  Anon.  1  Ld.  Raym.  735.  A  contract  to  remove  goods  in  a  rea- 
sonable time,  is  not  supported  by  proof  of  a  contract  to  remove  them  in  a 
month :  Hort  v.  Milner,  Pea.  Rep.  4S,  a.  A  contract  to  be  performed  on 
request,  is  not  supported  by  evidence,  that  it  was  to  be  performed  on 
a  particular  day:  5  East,  111.  A  contract  to  carry  goods,  and  deliver 
them  to  A.  B.,  the  pit,  varies  from  a  contract  to  deliver  them  to  J.  S. : 
Leery  v.  Goodson,  4  T.  R.  687.    A  variance  in  stating  the  name  of  a  ship, 
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oa  a  contract  to  deUver  goods  on  the  armal  of  that  ship,  is  fori:  tfCamp. 
328.  Where  a  bill  of  exchange  is  stated  to  have  been  drawn  for  a  cer- 
tain sum  of  money,  it  will  be  intended  to  mean  English  money:  Sprotote 
v.  Legge,  1  B.  &  C.  16;  Kearney  v.  King,  2  B.  &  A.  301.  Stating  a 
party  to  be  retained  at  a  certain  salary,  to  wit,  £250  per  annum,  is  sop- 
ported  only  by  proof  of  a  contract  for  a  specific  annual  salary :  Presto* 
v.  Butchery  1  Stark,  3.  Stating  a  contract  to  take  a  full  cargo  of  wheat, 
is  not  supported  by  proof  of  a  contract  to  take  on  board  five  hundred 
quarters  of  wheat,  though  that  quantity,  in  feet,  amounts  to  a  full  cargo  c 
Harrison  v.  Wilson,  2  East,  708*  A  count  stated  deft,  to  be  a  tenant  to 
pit,  and  that  he  promised  to  use  lands  in  a  husbandlike  manner;  the 
contract  proved,  was  to  farm  land  in  a  husbandlike  manner ;  to  be  kept 
constantly  in  grass:  this  was  held  a  fatal  variance :  Saundereon  v.  Grif- 
fiths, 5  B.  &  C.  909. 

The  contract  must  not  be  stated  more  specially  than  it  really  was,  and 
any  additional  statement,  varying  the  effect  of  the  contract,  will  be  fetal. 
Thus,  a  contract  to  deliver  soil  cannot  be  declared  on  as- a  contract  to 
deliver  soil  or  breeze,  it  appearing  that  soil  and  breeze  are  different  arti- 
cles, Clarke  v.  Mansion*,  5  Esp.  Rep.  239;  and  see  the  case  of  a  note 
being  stated  to  have  been  made  payable  at  a  particular  place,  when  it  was 
not  so :  Exon  v.  Russell,  4  M.  &  S.  505,  poet.  Where  two  lots  were  eoML 
under  an  inclosure  act,  a  declaration  upon  a  sale  of  "  divers,  to  wit,  two 
lots,  fcc,"  is  bad,  the  agreements  being  separate,  both  in  law  and  fact, 
and  not  forming  one  contract :  James  v.  Shore,  l  Stark.  426;  Emerson  v. 
Heelis,  2  Taunt  47. 

The  omission  of  any  part  of  an  entire  contract,  or  promise,  and  which 
omission  affects  that  part  of  the  contract,  for  the  breach  of  which  the  pit 
proceeds,  will  be  fatal;  as  where  the  contract  declared  on,  was,  that  the 
deft,  should  deliver  to  pit.  all  his  tallow,  at  4s.  per  stone,  and  the  contract 
proved  was,  that  the  deft,  should  deliver  it  at  4*.  per  stone,  and  so  much 
more  as  the  pit.  paid  to  any  other  person,  the  variance  was  held  fetal: ' 
Churchhillv.  Wilkins,  1  T.  R.  447.  Where  land  was  aUeged  to  have 
been  demised  at  a  rent  of  £15,  and  in  evidence  the  rent  appeared  to  have 
been  £15  and  three  fowls,  the  variance  was  held  fatal:  Sands  v.  Ledger, 
2  Ld.  Raym.  792.  In  a  case  where  the  pit  purchased  a  horse  for  455, 
deft,  warranting  it  sound,  and  agreeing  to  give  £1  back  if  it  did 
[*120]  not  fetch  pit  *£4  or  £5  more,  and  the  averment  was,  that,  in 
consideration  pit  would  buy  of  deft  a  horse  for  a  certain  price, 
to  wit,  £55, deft  undertook  horse  was  sound,  it  was  held  a  fetal  variance: 
Blytk  v.  Bampton,  3  Bing,  472;  Gaselee,  J.  diss.  But  the  omission  of 
any  immaterial  part  of  the  contract  is  immaterial:  Thornton  v.  Jones, 
MarsH,  287;  6  Taunt  582,  s.  c.  supra. 

Where  the  contract  consists  of  several  distinct  parts  and  collateral  pro- 
visions, it  is  sufficient  to  state  so  much  of  it  as  constitutes  that  contract, 
the  breach  of  which  is  complained  of,  and  which  prescribes  the  duty  to 
be  performed,  and  the  time,  manner,  and  other  circumstances  of  its  per- 
formance, 8  East,  7;  containing  the  entire  consideration  for  the  act,  an* 
the  entire  act  which  is  to  be  done  in  virtue  of  such  consideration ;  p.  Ld. 
Ellenb.,  Clarke  v.  Grey,  6  East,  564;  Thompson  v.  Miles,  1  Esp.  Rep. 
184;  Miles  v.  Sheward,  8  East  7.  Therefore,  "in  an  agreement  not 
under  seal,  containing  detailed  provisions,  regulating  prices  of  labour, 
rates  of  hire,  times  and  manner  of  performance,  adjustment  of  differences, 
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it  is  unnecessary  to  sat  them  out:'1  6  East,  564;  Tsmpest  v.  Rowling, 
13  East,  20.  Where  the  contract  was  that  pit  should  pay  for  goods  by 
bill  at  two  months,  oq  invoice  or  delivery,  it  is  sufficient  to  state  that  they 
were  to  be  paid  for  by  bill  at  two  months :  Squier  v.  Hun,  3  Price,  68 ; 
and  see  further,  1  Ghat  PL  266,  7,  8.  Where  the  pit.  declared  that,  in 
consideration  of  his  re-deliver^  to  deft  of  an  unsound  horse,  which  he 
had  before  then  sold  to  the  pit,  the  deft,  promised  to  deliver  him  another 
hone,  which  would  be  worth  £80,  and  be  a  young  horse,  and  then  alleged 
a  breach  in  both  these  respects,  the  declaration  was  held  sufficient;  though 
the  proof  was  not  only  of  a  promise  that  the  second  horse  should  be 
worth  £80,  and  be  a  young  horse,  but  also  of  a  warranty  that  it  was 
sound  and  had  never  been  in  harness:  Miles  v.  Steward,  8  East,  7; 
Thornton  v.  Jones,  2  Marsh,  287.  A  declaration  on  a  contract  to  pay 
£52  10*.  for  rum-money  is  supported  by  proof  of  a  note,  by  which  the 
deft,  undertook  to  pay  the  pit  £52  10*.  together  with  a  pint  of  rum  per 
day:  Baptist  v.  Cobbold,  1  B.  &  P.  7.  A  declaration  that,  in  considera- 
tion pit  would  lend  deft,  a  horse,  deft,  would  take  care  of  it,  and  return 
same  in  as  good  condition,  or  pay  fifteen  guineas,  in  addition  to  which 
terms  it  was  proved  that  deft,  contracted  to  find  meat  for  the  horse,  it  was 
held  no  variance:  Handford  v.  Palmer,  5  Moo.  74 ;  2  B.  &  B.  359,  s.  e. 
So,  where  the  contract  was  stated  to  be  that  deft,  warranted  certain  bacon 
to  be  prime  bacon,  and  the  contract  proved  was  a  warranty  that  it  should 
be  prime  singed  bacon,  it  was  held  no  variance :  CotterUl  v.  Cuff, 
4  Taunt  285. 

No  part  of  the  contract  which  relates  merely  to  the  liquidation  of  dama- 
ges, and  goes  in  defeasance  of  the  contract,  need  be  stated  :•  Clarke  v. 
Gray,  6  East,  564.  And,  therefore,  in  contracts  with  carriers,  matter 
which  merely  tends  to  limit  their  responsibility  need  not  be  noticed  in 
pleading;  ib.  p.  Abbott,  C.  J.,  Latham  v.  But  let/,  2  B.  &  C.  22, 3D.&B. 
211;  as,  in  the  case  of  any  proviso  only  affecting  the  agreement  collate- 
rally. In  assumpsit  for  not  accepting  rice  sold,  and  the  contract  was  to 
accept  per  sample,  the  omission  in  the  declaration  of  these  words  was 
held  immaterial ;  "  as  they  were  not  a  description  of  the  commodity  sold 
but  a  mere  collateral  engagement  on  the  part  of  the  seller,  that  it  should 
be  of  a  particular  quality :"  p.  Abbott,  C.  J.,  Parker  v.  Palmer,  4  B.  &  A. 
391.  But  any  matter  which  qualifies  the  contract,  and  destroys  the  pit's 
right  to  recover,  either  in  toto  or  in  part,  or  constitutes  a  condition  prece- 
dent, must  be  stated  in  the  declaration.  Therefore,  on  a  warranty,  where 
pit  stated  that  deft,  warranted  a  horse  to  be  sound,  and  the  proof-was, 
that  deft,  warranted  the  horse  to  be  sound  every  where  except  a  kick  on 
the  leg,  it  was  held  to  be  a  qualified  warranty:  Jones  v.  Cowley,  4  B.  fc 
C.  445;  6D.&R.  533.  So,  exceptions  and  conditions,  qualifying  the  in- 
surer's liability  in  a  policy  of  insurance, should  be  stated:  Strong 
t.  Rule,  3  Bing.  315.  If  a  carrier  make  astipulation  *that  under  [*131] 
certain  circumstances,  he  shall  not  be  liable  at  all,"  that  must  be 
stated,  or  pit.  will  fail.  Therefore,  where  pit  stated  in  his  declaration, 
that  deft,  undertook,  for  certain  hire,  &c  to  carry  goods  from  London,  and 
deliver  them  safely  at  Dover,  and  the  contract  proved  was,  to  carry  and 
deliver  safely,  fire  and  robbery  excepted,  it  was  held  a  fetal  variance: 
Latham  v.  Rut  ley,  2  B.  &  C.  22;  3  D.  &  R.  212.  And  so,  if  a  carrier's 
notice  is  that  he  will  not  pay  any  thing  upon  goods  which  exceed  £5  in 
value,  then  it  avoids  the  liability  altogether,  and  must  be  stated  in  the 
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t,  or  it  will  be  fatal.  But  if,  as  we  have  seen,  be  merely  limits 
his  responsibility,  as  where  he  says  he  will  not  pay  more  than  MS  upon 
any  goods,  it  need  not  be  stated:  Latham  v.  But  ley,  3  D.  &  R.  £13: 
Clarke  v.  Gray,  6  East,  569.  If  the  pit  allege  a  promise  by  deft  to  sell 
his  tallow  to  the  pit  at  4*.,  and  prove  an  agreement  by  the  deft,  to  s*H 
his  tallow  to  the  pit  at  As.  per  stone,  but  that  if  the  pit  gave  more  to  any 
other  person,  he  should  give  the  same  to  deft,  it  would  be  a  variance: 
Lmyton  v.  Pearce,  DougL  14. 

A  contract  in  the  alternative  must  not  be  stated  as  an  absolute  contract, 
'though  the  option  were  in  the  party  pleading :  Penny  v.  Porter,  2  East, 
2;  B.  &  P.  119, «.;  Tate  v.  Welling*,  3  T.  R.  531.  An  agreement  to  pay 
480,  if  a  given  number  should  be  drawn  on  a  given  day,  varies  from  an 
agreement  to  deliver  an  undrawn  ticket,  .or  pay  £20 :  Churchill  v.  WiU 
Inns,  1  T.  R.  448.  As,  where  it  was  agreed  to  purchase  a  hundred  bags 
*f  wheat,  forty  or  fifty  to  be  delivered  on  one  market-day,  and  the  remain* 
der  on  the  next,  and  only  forty  was  delivered,  and,  in  an  action  for  the 
non-delivery  of  the  remainder,  the  contract  was  not  stated  in  the  alterna- 
tive, it  was  held  fatal :  Penny  v.  Porter,  2  East,  2.  Where  goods  have 
been  sold  on  credit,  to  be  paid  for  by  bill,  to  be  accepted  by  the  vendee,  it 
may  be  advisable,  though  not  necessary,  to  state  such  contract  specially, 
and  the  breach  of  it  even  after  the  expiration  of  the  limited  credit,  Button 
v.  Sblomonson,  3  B.  &  P.  582, 1  Chit  PL  269 ;  and  such  statement  is 
absolutely  necessary,  when  the  action  is  brought  for  not  accepting  die 
bill  before  the  credit  has  elapsed:  ib.,  Mussen  v.  Price,  4  East,  147 ;  Hoe- 
kins  v.  Duperoy,  9  East,  498. 

j&perment  qf  Performance  of  Condition  Precedent—  When  neces- 
sary.] When  there  are  several  promises,  or  agreements,  or  covenants, 
which  are  independent  of  each  other,  one  party  may  bring  an  action  against 
the  other  for  a  breach  of  his  promise,  &c,  without  averring  or  proving  a 
performance  of  the  promises,  &c,  on  his  the  pit's  part;  and  it  is,  in  such 
case,  no  excuse  for  the  deft  to  plead  or  show  a  breach  of  the  promise  on 
the  pit's  part  But  where  the  promises,  &c.  are  dependent,  it  is  necessary 
for  the  pit  to  aver  and  prove  a  performance  of  the  promise,  &c  on  hw 
part,  or  what  is  tantamount  thereto,  an  excuse  for  the  non-performance,  to 
entitle  himself  to  sue  for  a  breach  of  the  promise  on  the  part  of  the  deft: 
Saund.  320,  a.  n.;  UghtretPs  case,  7  Rep.  10,  a.  A.;  Jones  v.  Barclay* 
Doug.  690.  And,  wherever  there  is  a  condition  precedent,  however  im- 
probable the  thing  may  be,  ox  diflfcult  to  be  performed,  performance  must 
still  be  averred :  as,  where  pit  stipulates  for  the  act  of  third  persons,  1 
Saund.  320,  rf.,  Worsley  v.  Wood,  6  T.  R.  710,  719,  though  strangers,  an 
averment  of  performance  of  that  act  is  nevertheless  as  necessary  as  in  other 
cases:  ib. 

It  is  extremely  difficult  to  lay  down  any  general  rule  as  to  what  consti- 
tutes a  condition  precedent ;  so  much  depending  on  the  whole  tenor  of  the 
contract,  and  the  intention  of  the  parties :  Olasebrook  v.  Woodrow,  8  T. 
R.  373;  Hotham  v.  &  L  Camp.  1  T.  R.  645.  It  makes  no  difference 
where  the  different  contracts  are  placed  in  a  written  instrument ;  the  pre- 
cedency of  the  performance  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance :  Jones  v.  BariUeyy 
Doug.  690.  The  words  by  which  conditions  precedent  are 
[*122]  commonly  "created  are:  "for,"   Thrope  v.  Thrope,  2  Saund* 
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850;  "inoocfiideration  of,"  1  Ld.  Raym.  665;  Feltham  v.  Cudumrtk, 
9  ib.  766;  "provided,  &c.,"  Shadforthr*  Higgin,  3  Camp.  385;  Thomas 
v.  Cadwallader,  Willes,  498 ;  "doing,  &c,"  performing,  &c.,"  Boone  v. 
Eyre,  2  W.  Bla.  R.  1313,  4;  "upon  condition,  &c»  Archerley  v.  Fir- 
«|on,  Willes,  153;  "having  so  done,  &c."  Storer  v.  Gordon,  3  M.  &  S» 
308.  In  general,  if  the  agreement  be  that  one  party  shall  do  an  act,  and 
that  for  the  doing  thereof  the  other  shall  pay  a  sum  of  money,  the  doing 
of  the  act  is  a  condition  precedent  to  the  payment;  and  the  party  who  is 
to  pay  shall  not  be  compelled  to  part  with  his  money  till  the  thing  be  per- 
formed: 1  Salk.  171 ;  1  Ld.  Raym.  605,  s.  c;  Tidd,  439;  1  Chit.  PI.  28fc 
The  following  rules,  however,  have  been  ably  collected  on  the  point 
1  Saund.  320.  n.  4;  and  see  1  Chit  PL  977,280;  Tidd,  440,  5;  Selw.  N. 
P.  105;  'Lawes,  PI.  c.  5,  6. 

1.  If  a  day  be  appointed  for  the  payment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  Urn 
thing  which  is  the  consideration  of  the  money,  or  other  act,  is  to  be  per* 
formed,  an  action  may  be  brought  for  the  money,  or  for  not  doing  such 
other  act  before  performance;  for  it  appears  that  the  party  relied  upon  hit 
remedy,  and  did  not  intend  to  make  «the  performance  a  condition  prece- 
dent And  so  it  is  where  no  time  is  fixed  for  performance  of  that  which 
is  the  consideration  of  the  money,  or  other  act :  1  Saund.  320,  a.  There- 
fore, if  a  man  covenant  to  pay  another  d£500  for  teaching  him  a  bushiest, 
£250  to Jbe  paid  down,  and  £250  on  the  25th  Feb.  following,  an  action 
may  be  maintained  for  the  second  £250,  after  the  25th  Feb.,  without  aver- 
ring that  the  pit  taught  the  deft,  the  trade :  Campbell  v.  Jones,  6  T.  R* 
571.  Where  A.  contracts  to  build  a  honse  for  B.,  and  finish  it  on  or  be- 
fore a  certain  day,  in  consideration  of  a  sum  of  money  which  B.  contracts 
to  pay  A.  by  instalments,  as  the  building  shall  proceed,  the  finishing  the 
house  is  not  a  condition  precedent  to  the  paying  the  money,  but  the  con- 
tracts are  independent;  and  A.  may  therefore  sue  B.  for  the  whole  sum, 
though  the  building  be  not  finished  at  the  time  appointed :  Terry  v.  Duntze* 
8  H.  Bla.  389.  If  it  is  agreed  between  A.  and  B.,  that  B.  shall  pay  A. 
a  sum  of  money,  for  his  lands,  fee,  on  a  particular  day,  it  is  an  indepen- 
dent contract ;  and  A.  may  bring  an  action  for  the  money  before  any  con- 
veyance by  him  of  the  land,  Thorpe  v.  Thorpe,  1  Salk.  171, 1  Saund.  S8Qj 
for  perhaps  the  conveyance  cannot  be  made  by  the  day  appointed  for 
payment  of  the  money :  Pordage  v.  Cole,  1  Ld.  Raym.  183.  See  Irving 
v.  King,  4  Carr.  &  Payne,  309.  Where  the  pit  declared  that,  in  consider- 
ation that  he  had  agreed  to  deliver  cloth  to  the  deft.,  that  deft,  agreed  to 
pay  him  so  much  in  case  A.'s  horse  should  win  a  certain  race,  an  aver- 
ment that  A.'s  horse  won  the  race  was  held  sufficient,  without  averring  a 
delivery  of  the  cloth ;  but,  had  the  declaration  been,  that  deft,  agreed,  fee., 
in  consideration  that  pit.  would  deliver  the  cloth,  the  delivery  must  have 
been  averred:  Martindale  v.  Fisher,  1  Wils.  88.  Where  A.  covenanted 
with  B.  to  serve  him  with  three  esquires  in  the  wars  of  France,  and  B> 
covenanted  with  him  to  pay  him  so  much  money  for  the  service,  and  it 
was  further  agreed  that  half  the  money  should  be  paid  in  England,  on  a 
certain  day  before  they  went  to  France,  and  the  rest  by  quarterly  pay- 
ment* (which  also  might  occur  before  the  service,)  it  was  held  an  action 
would  lie  for  the  money  before  the  service:  1  Saund.  320,  A.?  12  Mod. 
461.  A  ship,  having  been  let  to  freight  for  twelve  months,  or  for  such 
longer  period  as  the  freighters  should  detain  her,  for  which  certain  pro- 


12*  ASSUMPSIT,  FORM  OP  PLEADING*. 

portions  of  the  freight  were  to  be  paid  at  the  end  of  two,  air,  ten,  and 
fourteen  months,  &c.»  it  is  no  answer  to  a  breach  for  non-payment  of  six 
months'  freight,  due  at  the  end  of  the  ten  months,  that  the  owner  had  cove- 
nanted to  keep  the  vessel  in  repair  during  the  time  she  was  freighted,  and 
that  she  was  not  in  repair  when  the  freighter  shipped  the  goods  on  board 
her,  during  the  twelve  months,  which  made  it  necessary  for  him  to  unload 

and  repair  her,  whereby  she  was  unserviceable  for  part  of  the 
[*123]  six  months,  and  that  he  had  paid  *the  freight  for  all  the  time  she 

was  serviceable,  and  that  she  was  not  in  his  service  ten  month* 
m  the  whole ;  for  non  constat,  but  that,  after  she  had  been  used  by  the 
freighter,  she  wanted  repair,  without  any  default  of  the  owner,  or  that 
he  was  guilty  of  any  delay  in  making  the  repairs;  and  the  freight  would 
still  run  on  during  the  time  of  repairs :  the  freight  being  reserved  at  so 
much  per  month,  was  earned  at  the  end  of  each  month,  although  the  stipu- 
lated tunes  of  payment  were  from  four  months  to  four  months,  and  the 
ship  were  lost  before  the  end  of  fourteen  months :  Havelock  v.  Geddee9 
10  East,  555. 

2.  But,  when  a  day  is  appointed  for  the  payment  of  money,  &c.,  and 
the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the 
money,  &c.,  is  to  be  performed,  no  action  can  be  maintained  for  the  money 
before  performance:  Thorpe  v.  Thorpe,  1  Salk.  171 ;  1  Ld.  Raym.  665, 
s.  c;  Jinan.  Cro.  El.  46.  Therefore,  where  a  ship  was  let  to  freight  at  a 
certain  sum  per  month,  to  be  paid  on  her  final  discharge  at  the  end  of  her 
voyage,  and  she  was  lost  in  the  middle  of  her  voyage,  it  was  held  that  no 
action  could  be  maintained  for  any  freight:  •  Abbott,  Ship.  347 ;  Smith  v. 
Wilson,  8  East,  473.  So,  where  freight  was  to  be  paid  on  the  ship'* 
arrival  at  her  first  destined  port, and  she  was  lost  before  her  arrival:  Qib- 
bon  v.  Mendtz,  2  B.  &  A.  17.  In  an  action  on  a  covenant  against  a  lessee 
for  not  repairing  (the  covenant  adding,  "the  lessor  allowing  and  assigning 
limber  for  the  repairs,")  it  is  necessary  to  aver  that  the  lessor  did  allow 
and  assign  timber,  &c. :  Thomas  v.  CadwaUader,  Willes,  496.  In  a  lease 
for  seven  years,  containing  the  usual  covenants  that  the  lessee  should  pay 
the  rent,  and  keep  the  premises  in  repair,  &c.,  there  was  a  proviso  that  the 
lessee  might  determine  the  term  at  the  .end  of  the  first  three  or  five  years, 
giving  six  months'  previous  notice:  and  that  then,  from  and  after  expira- 
tion of  such  notice,  and  payment  of  all  rents  and  duties  to  be  paid  by  the 
lessee,  and  performance  of  all  his  covenants,  until  the  end  of  three  or  five 
years,  the  indenture  should  cease,  and  be  utterly  void.  Ruled,  that  the 
payment  of  rent,  and  performance*  of  the  other  covenants,  are  conditions 
precedent  to  the  lessee's  determining  the  term  at  the  end  of  the  first  three 
years,  and  that  his  merely  giving  six  months'  notice,  expiring  with  the 
first  three  years,  is  not  sufficient  for  that  purpose:  Porter  v.  Sheppard,  6 
T.  R.  666.  So  where  bail  are  bound  in  a  recognisance  that,  it  deft,  be 
condemned,  he  shall  in  eight  days  after  warning,  render  himself,  or  pay, 
&c,  the  pit  must  aver  that  he  was  warned,  for  it  is  a  condition  precedent: 
Com.  D.  Plead.  C.  51.  So,  where  deft,  agreed  to  deliver  to  ph.,  at  a  cer- 
tain price,  fifteen  tod  of  wool,  to  be  chosen  by  pit  out  of  a  parcel  contain- 
ing seventeen  tod,  in  an  action  for  the  non-delivery  of  the  fifteen  tod,  the 
declaration  was  holden  bad,  because  it  did  not  aver  that  the  pit  had  chosen 
the  fifteen  tod,  which  was  as  a  condition  precedent  to  the  deft's  delivering 
them:  Raynay  v.  Alexander,  Yelv.  76. 

3.  "  Where  a  contract  or  covenant  goes  only  to  part  of  the  consideration 
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on  both  aides,  and  a  breach  of  such  contract  or  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  contract  or  covenant,  and  an  action  may 
be  maintained  for  a  breach  of  the  contract  or  covenant  on  the  part  of  the 
deft,  without  averring  performance  in  the  declaration:"  1  Saund.  320,  b.; 
%nd  p.  Ld.  Ellenb.y  Davidson  v.  Gwinne,  12  East,  389.  For,  where  a 
person  has  received  a  part  of  the  consideration  for  which  he  entered  into 
the  agreement,  it  would  be  unjust  that,  because  he  has  not  had  the  whole, 
he  should  therefore  be  permitted  to  enjoy  that  part  without  either  paying' 
or  doing  any  thing  for  it ;  and,  therefore,  the  law  obliges  him  to  perform 
the  agreement  on  his  part,  and  leaves  him  to'  his  remedy  to  recover  any 
damage  he  may  have  sustained  in  not  having  received  the  whole  considera- 
tion. And  hence,  too,  it  seems  necessary  to  aver  performance  of,  at  least,  a 
part  of  that  which  the  pit.  contracted  to  do,  or  that  the  deft,  has  otherwise 
received  a  partial  benefit:  as,  where  A.,  by  articles  of  agree- 
ment, in  consideration  of  a  sum  of  money,  to  be  *paid  to  him  by  [*124] 
B.,  on  a  certain  day,  covenants  to  convey  to  B.,on  the  same  day, 
a  house,  together  with  the  fixtures  and  furniture ;  in  an  action  against 

B.  for  the  money,  A.  must  aver  that  he  conveyed  either  the  whole 
of  the  premises,  or,  at  least,  the  house  to  B.,  or  it  must  be  admitted  by 
B.,  in  his  plea,  that  A.  did  convey  the  house,  but  was  not  lawfully 
possessed  of  the  furniture  or  fixtures:  1  Saund.  320,  d.  Where  A.,  by 
deed,  conveyed  to  B.  the  equity  of  redemption  of  a  plantation  in  the  West 
Indies,  together  with  the  stock  of  negroes  upon  it,  in  consideration  of  £500, 
and  an  annuity  of  £160  for  life,  and  covenanted  that  he  had  a  good  title 
to  the  plantation,  was  lawfully  possessed  of  the  negroes,  and  B.  should 
quietly  enjoy;  and  B.  covenanted  that  A.,  well  and  truly  performing  all 
and  every  thing  therein  contained  on  his  part  to  be  performed,  he  would 
pay  the  annuity ;  in  an  action  by  A.  against  B.  on  this  covenant,  the  breach 
assigned  was  the  non-payment  of  the  annuity:  plea,  that  A.  was  not  at 
the  time  legally  possessed  of  the  negroes  on  the  plantation,  and  so  had 
not  a  good  title  to  convey.  The  court  of  K.  B.,  on  demurrer,  held  the  plea 
to  be  ill ;  and  added,  that,  if  such  plea  were  allowed,  any  one  negro  not 
being  the  property  of  A.  would  bar  the  action:  Boone  v.  Eyre,  1  H.  Bla. 
273,  n.;  2  W.  Bla.  R.  1312,  s.  c.  The  whole  consideration  of  the  cove- 
nant on  the  part  of  B.,  the  purchaser,  to  pay  the  money,  was  the  convey- 
ance by  A.,  the  seller,  to  him  of  the  equity  of  redemption  of  the  planta- 
tion, and  also  the  stock  of  negroes  upon  it.  The  excuse  for  non-payment 
of  the  money  was,  that  A.  had  broke  his  covenant  as  to  part  of  the  con- 
sideration, namely,  the  stock  of  negroeg.  But,  as  it  appears  that  A.  had 
conveyed  the  equity  of  redemption  to  B.,  and  so  had  in  part  executed  his 
covenant,  it  would  be  unreasonable  that  B.  should  keep  the  plantation, 
and  yet  refuse  payment,  because  A.  had  not  a  good  title  to  the  negroes  : 
Campbell  v.  Jones,  6  T.  R.  573,  p.  Jlshhursi,  J.  Besides,  the  damages 
sustained  by  the  parties  would  be  unequal,  if  A.'s  covenant  were  held  to 
be  a  condition  precedent,  D.  of  St.  Albans  v.  Shore,  1  H.  Bla.  279:  for 
A.,  on  the  one  aide,  would  lose  the  consideration  of  the  sale,  but  B.'s  dam- 
age on  the  other  might  consist  perhaps  in  the  loss  only  of  a  few  negroes; 
1  Saund.  320,  d.  Where  "  it  was  agreed  between  C.  and  D.,  that,  in  con* 
sideration  of  £500,  C.  should  teach  D.  the  art  of  bleaching  materials  for 
making  paper,  and  permit  him,  during  the  continuance  of  a  patent  which 

C.  had  obtained  for  that  purpose,  to  bleach  such  materials  according  to  the 
specification,  and  C,  in  consideration  of  the  sum  of  £250  paid,  and  of  the 

vol.  1.  19 
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farther  sum  of  £250,  to  be  paid  by  D.  to  him,  covenanted  that  he  would, 
with  all  possible  expedition,  teach  D.  the  method  of  bleaching  such  ma* 
terials,  and  D.  covenanted  that  he  would,  on  or  before  the  24th  of  February, 
1794,  or  sooner,  in  case  C.  should  befpre  that  time  have  taught  him  the 
bleaching  of  such  materials,  pay  to  C.  the  further  sum  of  £250:  in  covenant 
by  G.  against  D  ,  the  breach  assigned  was,  the  non  payment  of  the  £250; 
to  which  it  was  objected,  that  it  was  not  averred  that  C.  had  taught  D.  the 
method  of  bleaching  such  materials.  The  court,  however,  held,  that  the 
whole  consideration  of  the  agreement  being  that  C.  should  permit  D.  to 
bleach  materials,  as  well  as  teach  him  the  method  of  doing  it,  the  cove- 
nant by  C.  to  teach  formed  but  part  of  the  consideration,  for  a  breach  of 
which* D.  might  recover  a  recompense  in  damages;  and  C,  having  in 
part  executed  his  agreement,  by  transferring  to  D.  a  right  to  exercise  the 
patent,  he  ought  not  to  keep  that  right  without  paying  the  remainder  of 
the  consideration ;  because  he  may  have  sustained  some  damage  by  D/s 
not  having  instructed  him:"  Campbell  v.  Jones,  6  T.  R.  570,  Wheie 
the  master  and  freighter  of  a  vessel  of  four  hundred  tons  mutually  agreed 
in  writing  that  the  ship,  being  every  way  fitted  for  the  voyage,  should, 
with  all  convenient  speed,  proceed  to  Petersburgh,  and  there  load  from 
the  freighter's  factors  a  complete  cargo  of  hemp  and  iron,  and  ptpceed 

therewith  to  London,  and  deliver  the  same  on  being  paid 
[*125]  freight  for  hemp,  £5  per  ton,  for  iron  5*.  per  ton,  &c.,*one  half 

to  be  paid  on  right  delivery,  the  other  at  three  months:  held  that 
the  delivery  of  a  complete  cargo  was  not  a  condition  precedent,  but  that 
the  master  might  recover  freight  for  a  short  cargo  at  the  stipulated  rates 

1>er  ton,  the  freighter  having  his  temedy  in  damages  for  such  short  de- 
ivery :  Ritchie  v.  Atkinson,  10  East,  295.  Where  a  charter-party  con- 
tained a  covenant  by  the  owner,  that  the  ship  should  and  would  proceed 
fronj  D.,  where  she  then  lay,  on  or  before  the  l«th  day  of  February,  on 
her  outward-bound  voyage,  and  return,  &c,  and  a  covenant  by  the 
freighter  that,  in  consideration  of  every  thing  above-mentioned,  &c.,  he 
would  pay  certain  freight  for  the1  voyage;  the  voyage  being*  averred  to 
be  performed,  and  the  freight  earned,  the  owner  may  recover  in  an  action 
of  covenant,  without  averring  that  the  ship  sailed  on  or  before  the  12th 
February,  such  covenant  that  the  ship  should  sail  on  or  before  the  18th 
February,  being  either  no  condition  precedent,  but  only  an  independent 
covenant,  for  breach  of  which  the  party  had  his  remedy  in  damage :  Hall 
v.  Cazenovey  4  East,  477.  A  covenant  in  a  charter-party  of  affreight- 
ment, that  the  owner  shall,  at  his  expense,  forthwith  make  the  ship  tight 
and  strong,  &c,  for  a  voyage  for  twelve  months,  and  keep  her  so,  is  not 
a  condition  precedent  to  the  recovery  of  freight,  after  the  freighter  had 
taken  the  ship  into  his  service,  and  used  her  for  a  certain  period;  but,  if 
the  freighter  be  afterwards  delayed  or  injured  by  the  necessity  of  repair- 
ing her,  he  has  his  remedy  in  damages.  But,  if  the  owner's  neglect  to 
repair  in  the  first  instance  had  precluded  the  freighter  from  making  any 
use  of  the  vessel,  that  would  have  gone  to  the  whole  consideration,  and 
might  have  been  insisted  on  as  a  bar  to  the  action :  Haveloek  v.  Geddee, 
10  East,  555.  By  charter-party  between  the  ship  owners  and  freighters, 
the  ship  owners  covenanted  to  take  on  board  six  pipes  of  brandy  at  Havre, 
and  therewith  proceed  to  Terciera,  and  there  take  on  board  *  complete 
cargo  of  fruit,  or  other  goods,  as  the  freighters  might  think  fit,  and  pro- 
ceed to  London,  or  Bristol,  as  might  be  ordered  by  the  freighters,  and 
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there  make  a  right  and  true  delivery  of  the  fruit,  &c. ;  and  the  freighters 
covenanted  to  pay  certain  freight  for  the  fruit  and  the  brandy,  the  freight 
of  brandy  to  be  taken  out  in  fruit  at  Terciera,  and  guaranteed  the  ship  a 
full  cargo  home:  held  that  the  covenant  to  take  the  brandy  to  Terciera 
was  not  a  condition  precedent,  but  a  distinct  and  independent  covenant; 
and  therefore  the  owner,  in  an  action  of  covenant  on  the  charter-party 
against  the  freighters  for  not  putting  a  full  cargo  of  fruit  on  board  at  Ter- 
ciera, having  averred  general  performance,  the  declaration  was  held  good 
on  demurrer:  Fothergill  v.  Walton,  8  Taimt  576:  2  Moo.  630,*.  a 
Where,  by  charter-party  between  the  ship  owner  and  freighters,  the  ship 
owner  covenanted  to  proceed  from  L.  to  Naples,  and  there  make  a  right 
and  true  delivery  of  the  outward  cargo,  and,  haying  so  done,  receive  on 
board  a  return  cargo,  restraint  of  princes,  &c,  excepted,  and  the  freight- 
ers covenanted,  in  consideration  of  the  premises,  that  at  N.  they  would 
find  and  provide,  as  they  did  covenant  and  assure  to  the  ship  owner,  a 
foil  and  complete  return  cargo,  &c,  and  that  ^1750  should  be  paid  on 
delivery  of.  the  outward  cargo,  which  should  be  considered  as  earned  for 
outward  freight :  hdH,  that  in  covenant  against  the  freighters  for  not  pro- 
viding a  return  cargo  at  N.,  they  could  not  plead  in  excuse  of  perform- 
ance xhat  the  outward  cargo  was  seized  by  the  government  at  N.,  and 
never  delivered  to  them :  for  the  delivery  Of  the  outward  cargo  was  not 
a  condition  precedent  to  the  providing  a  return  cargo;  but  the  delivery  of 
the  outward  cargo  was  a  condition  precedent  to  the  payment  of  £1750, 
and  therefore  a  breach  assigned  for  non-payment  thereof  was,  under  these 
circumstances, not  sustainable:  Storerv.  Gordon,  3  M.  &  S.  308.  Where 
a  day  is  specified  for  the  performance  of  certain  works,  and  the  money  is 
to  be  paid  on  performance,  although  the  works  be  not  performed  on  the 
day  specified,  yet  an  action  may  be  maintained  for  the  money  when 
they  are  performed;  and  the  party  who  is  to  pay  the  money 
must  have  recourse  to  a  cross-action  for  any  damages  occa-  [*126] 
sioned  by  the  delay:  Cock  v.  Cur  toys,  cited  1  Saund.  320,  b.  5 
ed.  And,  if  the  deft.'s  agreement  be  continuous,  and  his  liability  accrues 
upon  distinct  acts  at  intervals,  he  will  be  liable,  though  pit.  does  not  per- 
form a  condition  precedent  within  his  limited  time,  or  after  a  reasonable 
time,  if  no  period  was  provided.  In  such  case,  the  non-compliance  of  the 
condition  precedent  in  one  instance  shall  not  discharge  the  deft,  from  lia- 
bility on  a  subsequent  occasion,  on  which,  under  the  same  agreement,  the 
condition  is  performed :  as,  if  a  brewer  agrees  to  sell  porter  to  an  inn- 
keeper, and  the  latter  agrees  to  purchase  the  same,  although  the  inn- 
keeper be  not  bound  to  take  bad  porter  tendered  to  him,  he  is  liable  -to 
receive  good  porter  subsequently  offered ;  Weaver  v.  Sessions*  6  Taunt. 
155  ;  Mawman  v.  Gillett,  2  ib.  235,  n.;  and  see  1  B.  &  C.  460.  If  a 
vendee  receive  one  of  several  articles  bought  together  under  one  contract, 
he  must  pay  for  such  article,  although  he  might  have  refused  to  take  it  : 
Champion  v.  Short,  1  Camp.  53.  Where  the  deft,  agreed  to  purchase  a 
lot  of  trees  for  a  certain  sum,  and  pay  for  the  same  according  to  condi- 
tions of  sale,  and  afterwards  felled  and  carried  away  part  of  them,  with- 
out making  such  payment,  and  refused  to  pay  until  the  remainder  had 
been  delivered,  it  was  held,  he  was  liable  for  the  value  of  the  trees  he 
had  taken:  Bragg  v.  Cole,  6  Moo.  614.  Upon  a  contract  for  twenty- 
four  numbers  of  a  periodical  work  to  be  delivered  monthly,  at  a  guinea  a 
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number,  a  pit.  may  sue  for  the  numbers  actually  delivered,  though  not 
amounting  to  the  whole  twenty-four:  Mavor  v.  Pyne,  3  Bing.  265. 

4.  But,  where  the  mutual  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions,  and  performance  or  excuse  for  it 
must  be  averred:  Large  v.  Cheshire,  1  Vent.  147;  D.  of  S.  Jllban's  v. 
Shore,  1  H.  Bla.  270.  An  entire  contract  cannot  be  apportioned;  and  if 
a  party  contract  to  do  a  certain  work  before  his  claim  to  remuneration  is 
to  accrue,  he  cannot  recover  for  -a  partial  performance,  although  the  com- 
pletion was  prevented  by  accident,  as  by  lire,  &c.,  Cutter  v.  Powell,  6 
T.  R.  320,  Hulle  v.  Heightman,  2  East,  145,  Chit  Cont.  273;  unless,  in- 
deed, the  deft,  disaffirm  the  entirety  of  the  contract,  by  receiving  what  in 
a  law  amounts  to  a  partial  benefit:  supra.  A.  covenants  that  he  will, 
on  or  before  a  certain  day,  convey  to  B.,  by  such  conveyance  as  B.'s 
counsel  should  advise,  all  the  ground  before  conveyed  to  him  by  C. ;  in 
consideration  of  which  B.  covenants  to  pay  a  certain  sum,  and  reserve 
certain  rents,  &c,  to  A.,  and*  to  lay  out  a  certain  sum  on  the  premises :  it 
was  held,  that  A.  cannot  maintain  covenant  againsLB.  without  averring 
such  a  conveyance,  or  a  readiness  to  convey  to  B.,  on  or  before  the  day, 
all  the  land,  or  that  B.  prevented  him  by  some  act  or  neglect  of  his: 
Heard  v.  Wadham,  1  East,  619.  In  an  action  of  covenant  on  a  charter- 
party  of  affreightment,  in  which  the  deft,  covenanted  to  pay  so  much  for 
freight  for  goods,  delivered  at  A.,  freight  cannot  be  recovered  pro  rata 
itineris,  if  the  ship  be  wrecked  at  B.  before  her  arrival  at  A.,  though  the 
deft,  accept  his  goods  at  B. :  Cooke  v.  Jennings,  7  T.  R.  381 ;  ante,  125. 
Under  an  agreement  in  the  nature  of  a  charter-party,  whereby  pit.  let  his 
ship  to  freight  to  the  defts.,  on  a  vovage  from  Shields  to  Lisbon,  with 
convoy,  the  freight  to  be  paid  on  right  delivery  of  the  cargo;  the  ship 
having  sailed  from  Shields  with  her  cargo,  and  joined  convoy  at  Ports- 
mouth, and,  after  being  detained  near  a  month  off  Lymfngton,  her  sailing 
orders  being  recalled  by  the  convoy,  in  consequence  of  the  occupation  of 
Portugal  by  the  enemy,  and  the  defts.  having  refused  to  accept  the  cargo 
at  Portsmouth,  to  which  the  ship  returned,  it  was  unloaded  by  the  pit, 
after  notice  to  the  defts.,  and  then  was  sold  by  consent  of  both  parties, 
without  prejudice :  it  was  held,  that  the  pit.  could  not  recover  freight  pro 
rata  or  demurrage :  Leddard  v.  Lopes,  10  East,  526.  If  a  sailor,  hired 
for  a  voyage,  take  a  promissory  note  from  his  employer  for  a  certain 
sum,  provided  he  proceed,  continue,  and  do  his  duty  on  board  for  the 

voyage,  and,  before  the  arrival  of  the  ship,  he  dies,  no  wages  can 
[*I27]  be  claimed:  *  Cutter  v.  Powell,  6  T.  R.  320;  Eaken  v.  Thorn, 

5  Esp.  Rep.  6;  Curling  v.  Long,  1  B.  &  B.  637;  Frontine  v. 
Frost,  3  ib.,  304;  Thompson  v.  Rowcroft,  4  East,  43;  Mulloyr.  Backer, 
5  ib.,  316;  Atty  v.  Lindo,  1  N.  R.  239. 

5.  Where  two  acts  are  concurrent,  and  to  be  done  at  the  same  time; 
as,  where  A.  contracts  or  covenants  to  convey  an  estate,  or  to  deliver 

foods,  to  B.  on  such  a  day,  or  generally,  and,  in  consideration  thereof, 
\.  contracts  or  covenants  to  pay  A.  a  sum  of  money  on  the  same  day,  or 
generally,  neither  can  maintain  an  action  without  showing  performance 
of,  or  an  offer  to  perform,  or  discharge  from  performing,  his  part,  though 
it  is  not  certain  which  of  them  is  obliged  to  do  the  first  act ;  and  this  par- 
ticularly applies  to  all  cases  of  sale :  Callonel  v.  Briggs,  1  Salk.  112,  3; 
Thorpe  v.  Thorpe,  ib.  171;  Giles  v.  Hart,  2  Salk.  623.    In  declaring  on 
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a  promise  to  pay  a  sum  of  money,  in  consideration  that  the  pit.  would 
execute  a  release,  the  declaration  must  aver  that  such  release  was  execu- 
ted or  tendered:  Collins  v.  Gibbs,  2  Burr.  899.  In  an  action  for  not 
delivering  goods,  pit.  must  in  general  aver  a  readiness  on  his  part  to  pay 
the  price,  Rawson  v.  Johnson,  1  East,  203 ;  but  it  does  not  seem  neces- 
sary in  such  case  to  aver  a  tender  anli  refusal,  if  the  deft,  is  to  fetch  away 
the  goods:  ib.  Waterhouse  v.  Skinner,  2  B.  &  P.  447;  Levy  v.  Herbert, 
7  Taunt.  314;  Wilks  v.  Atkinson,  1  Marsh.  413.  On  a  promise  to  pay 
money  in  consideration  of  forbearance  by  pit.,  such  forbearance  must  be 
averred:  Com.  D.  Pleader,  C.  52.  A.  agreed  to  sell  B.  his  estate  for  a 
certain  sum  before  a  particular  day;  in  consideration  whereof,  B.  agreed 
to  pay  that  sum  on  the  day,  and,  on  failure,  to  pay  £21:  held  that  they  - 
were  dependent  covenants,  and  that  A.  could  not  recover  the  £21,  with- 
out showing  a  conveyance  on  his  part,  or  a  tender  of  one:  Goodisson  v. 
Nunn,  4  T.  R.  761.  Pit.  covenanted  to  sell  to  the  deft,  a  school-house, 
&c.,  and  to  convey  the  same  to  him  on  or  before  the  1st  August,  1797, 
and  to  deliver  up  the  possession  to  him  on  the  24th  June,  1796;  and,  in 
consideration  thereof,  deft,  covenanted  to  pay  the  pit.  £120  on  or  before 
the  1st  day  of  August,  1797:  held  that  the  covenant  to  convey,  and  that 
for  th«  payment  of  the  money,  were  dependent  covenants ;  and  that  the 
ph.  could  not  maintain  an  action  for  the  £120,  without  averring  that  he 
bad  conveyed  or  tendered  a  conveyance  to  the  deft.:  Glazebrook  v. 
Woodrow,  8  T.  R.  366;  see  the  cases  in  Martin  v.  Smith,  6  East,  555; 
Ferry  v.  Williams,  8  Taunt.  62 ;  post,  title,  «  Vendor  and  Purchaser." 
In  an  action  for  non-delivery'  of  corn  at  S.,  pursuant  to  an  agreement, 
whereby  the  deft.,  in  consideration  that  the  pit.  had  bought  of  him  a  cer- 
tain quantity  at  a  fixed  price,  undertook  to  deliver  it  to  the  pit.  at  S., 
within  one  month  from  the  time  of  sale,  the  pit.  must  aver  a  tender  of  the 
price,  or  what  is  equivalent  thereto :  for  the  delivery  of  the  corn  and  the 
payment  of  the  price  were  concurrent  acts,  to  be  done  by  the  parties 
respectively  at  the  same  time;  and  each  must  aver  performance,  or  an 
offer  to  perform  his  part,  before  he  can  maintain  an  action  against  the 
other :  Morton  v.  Lamb,  7  T.  R.  125.  To  satisfy  an  averment  that  the 
pit.  was  ready  and  willing  to  transfer,  and  requested  deft,  to  accept  stock, 
which  he  refused,  pit.  must  prove  an  actual  tender  and  refusal,  or  that  he 
waited  at  the  bank  on  the  day  appointed  for  the  transfer  until  the  close  of 
the  transfer-books,  the  latest  moment  when  the  transfer  could  have  been 
effected:  Bordenave  v.  Gregory,  5  East.  107. 

Averment  of  Excuse  for  Performance  of  Condition   Precedent.] 
With  respect  to  what  a  party,  pit.  or  deft,  may  state  or  show  as  an  ex- 
cuse for  non-performance  of  a  condition  precedent  or  contract,  it  should 
be  premised  as  a  general  rule,  that  the  person,  to  be  discharged  of  an  act, ' 
is  bound  to  do  the  act  which  is  to  discharge  him:  Co.  Lit.  211,  a.  210, 
2SO;  Chit  PL  309;  Cranky  v.  Hilarey,  2  M.  &  S.  120.     As,  if  a  party 
has  to  pay  a  sum  of  money,  a  mere  readiness  to  do  so  is  not  sufficient: 
he  is  bound  to  go  to  the  party  entitled  to  receive  it,  and  pay,  or 
tender,  the  money, in  order  to  exonerate  *himself  from  liability:  [*128] 
id.  Co.  Lit.  340;  Soward  v.  Palmer,  2  Moo.  276.     A  tender  or 
offer  to  perform,  which  the  deft,  rejected,  is  in  law  as  good  as  an  actual 
performance  of  a  condition  precedent.   So  is  a  readiness  to  perform,  if  the 
party  discharged  the  other  from  performing,  or  prevented  the  execution 
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of  the  matter  to  be  performed:  1  Saund.  320;  Hot  horn  v.  E.  L  Camp. 
1  T.  R.  638;  Smith  v.  Wilson,  8  East  443;  Jones  v.  Bark  ley,  DougL 
686.    In  assumpsit  by  the  vendor  against  the  vendee  of  land,  for  not 
accepting  it,  and  paying  the  purchase  money,  the  pit.  averred  that  he  was 
seised  in  fee  of  the  land,  and  that  deft,  agreed  to  purchase  it,  having  a 
good  title;  and  that  his  title  to  the  land  was  made  good,  perfect,  and 
satisfactory  to  the  deft.;  and  that  he,  the  pit  had  been  always  ready  and 
willing,  and  offered  to  convey  the  lands  to  the  deft. ;  but  that  deft,  did 
not  pay  the  purchase  money:  and,  on  demurrer,  it  was  held,  that  such 
general  allegations  of  title  in  the  pit,  and  that  his  title  was  made  good 
and  satisfactory  to  the  deft,  and  that  the  pit  was  ready  and  willing  and 
offered  to  convey  to  the  deft.,  were  tantamount  to  performance  of  the 
agreement  on  his  part,  so  as  to  entitle  him  to  recover  for  a  breach  of  the 
deft's  part,  in  not  paying  the  purchase-money:  Martin  v.  Smith,  6  East, 
555.    The  deft,  purchased  a  lease-hold  estate  of  the  pit  at  a  public  auc- 
tion, subject  to  certain  conditions  of  sale,  which  were,  "that  the  purchaser 
should  immediately  pay  down  a  deposit  in  part  of  the  purchase-money, 
and  sign  an  agreement  for  the  payment  of  the  remainder  within  twenty- 
eight  days  from  the  day  of  sale,  when  possession  should  be  given  of  the 
part  in  hand;  and  that  the  purchaser  should  have  proper  conveyances 
and  assignments  of  the  leases,  without  requiring  the  lessor's  title,  on  pay- 
ment of  the  remainder  of  the  purchase  money.    Assumpsit  was  brought 
by  the  vendor  against  the  purchaser,  for  the  non-payment  of  the  condi- 
tions on  his  part,  after  a  verdict  for  the  pits.,  on  a  motion  in  arrest  of 
judgment,  on  the  grounds  that  the  pit's  had  not  set  out  their  title,  or  ' 
tendered  the  conveyances  to  the  deft. :  it  was  held  that  the  pits,  were  not 
bound  to  set  out  their  title ;  and  that  allegations  that  they  were  ready  and 
willing,  and  actually  offered  to  convey,  were  equivalent  to  a  performance 
of  the  conditions  on  their  parts:  Ferry  v.  Williams,  8  Taunt  62;  1  Moo. 
498,  s.  c.    If  there  was  a  place  appointed  for  the  pit  and  deft  to  attend 
to  the  performance  of  their  mutual  acts,  an  averment  of  non  attendance 
by  <)eft  would  dispense  with  an  averment  of  performance  by  pit:  Mor- 
ton v.  Lamb,  7  T.  R.  129,  31;  Bordenave  v.  Gregory,  5  East,  107;  2  B. 
&  B.  233.    Where  the  respective  acts  to  be  done  by  the  pit  and  deft,  are  • 
mutual,  and  were  to  be  performed  at  the  same  time,  a  mere  readiness 
by  pit  to  perform  his  part,  of  which  deft,  had  notice,  is  in  general  suffi- 
cient ;  or  pit  may  state  an  excuse  for  performance,  by  reason  of  deft's 
refusal  to  perform  his  part,  or  discharge  of  pit  from  his  performance: 
Jones  v.  Barkley,  Dougl.  684 ;  Seymour  v.  Gartside,  2  D.  &  R.  55.    As, 
where,  in  an  action  of  assumpsit  for  not  delivering  bonds  and  other  secu- 
rities pursuant  to  an  agreement,  where  the  consideration  money  was  to 
be  paid  on  the  receipt  of  the  securities,  it  is  not  necessary  to  aver  an 
actual  tender  of  the  money;  an  allegation  of  pit's  readiness  to  perform  is 
sufficient:  Levy  v.  Herbert,  1  Moo.  56;  Morton  v.  Lamb,  7  T.  R.  ISO. 
In  an  action  for  the  non-delivery  of  malt,  which  deft,  had  undertaken  to 
deliver  on  request  at  a  certain  price,  it  is  sufficient  for  the  pit.,  in  his 
declaration,  to  aver  such  request,  and  that  he  was  ready  and  willing  to 
receive  the  malt,  and  to  pay  for  it  according  to  the  terms  of  sale;  but  that 
deft,  refused  to  deliver  it,  without  averring  an  actual  tender  of  the  price  : 
Rawson  v.  Johnson,  1  East,  203. 

On  the  other  hand,  where  the  deft,  has  agreed  to  pay  for  a  copyhold 
estate,  upon  receiving  a  good  title,  and  a  proper  surrender,  in  an  action  for 
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the  money,  it  will  not  be  sufficient  to  aver  an  offer  to  make  a  good  title,  but 
the  pit.  must  show  that  he  furnished  an  abstract  of  a  good  title  to  deft, 
and  offered  to  surrender,  &c,  but  that  the  deft,  refused :  Phillips 
*v.  Fielding,  2  H.  6la.  123.  And  in  an  action  on  a  contract  for  [*129] 
stock,  the  pit.  must  aver  either  an  actual  tender  and  refusal  of  the 
stock,  or  that  which  is  equivalent  to  it,  viz.  an  attendance  at  the  place  of 
transfer  until  the  last  moment  at  which  transfers  are  made,  on  the  day 
appointed,  and  a  notice  given  to  the  deft,  that  he  might  then  and  there 
attend  to  receive  it,  and  a  neglect  or  refusal  on  the  part  of  the  defendant 
to  do  so :  Bordenave  v.  Gregory,  5  East,  107 ;  Giles  v.  Hart,  2  Salk. 
623 ;  Lancashire  v.  Kellingworth,  Com.  R.  116;  D.  of  Rutland  v.  Hodg- 
son, 2  Str.  777 ;  Merrit  v.  Rant,  1  ib.  458  ;  Clark  v.  Tyson,  ib.  504 ; 
Thornton  v.  Moulton,  ib.  533.  The  performance  of  a  condition  or  con- 
tract is  not  excused,  where  the  prevention  of  such  requisite  performance 
arises  from  a  mere  stranger :  Worsley  v.  Wood,  6  T.  R.  710. 

If  a  party  entitled  under  a  contract  to  receive  a  profit  from  another,  by 
his  own  acts  so  confounds  the  measure  of  that  which  he  was  to  receive, 
that  it  can  no  longer  be  ascertained,  he  vacates  his  whole  claim ;  as  where 
A.  agreed  to  find  sufficient  coal  for  B.'s  engine  to  draw  water  from  A.'s 
mine,  and  B.'s  little  coal  mine,  as  they  then  stood;  and  B.  sunk  to  a  low- 
er seam,  in  draining  which  he  drained  the  other  two  seams,  but  consumed 
for  his  engine  more  coal  than  before,  it  was  held  that  A.  was  no  longer 
bound  to  furnish  any  coal,  because  B.  had  destroyed  the  measure  of  suf- 
ficiency :  Cringle  v.  Taylor,  2  Taunt.  150. 

There  are  some  cases,  where  the  thing  agreed  to  be  done  having  been 
in  effect  performed,  though  not  in  the  exact  manner,  nor  with  all  the  cir- 
cumstances mentioned,  it  has  been  deemed  a  substantial  performance, 
Worsley  v.  Wood,  6  T.  R.  722 :  as,  where  a  condition  was  to  enfeoff,  a 
conveyance  by  lease  and  release  has  been  deemed  sufficient,  Co.  Lit.  207, 
a.;  so,  if  the  condition  be  for  one  to  deliver  the  will  of  the  testator,  and  he 
delivers  letters  testamentary :  1  Rol.  Ab.  426,  pi.  2,  4 ;  Poynter  v.  Poyn- 
ter,  Cro.  C.  1-94. 

Where  the  law  casts  a  duty  on  a  party,  the  performance  is  excused  if 
rendered  impossible  by  the  act  of  God;  but  where  a  party,  by  his  own 
contract,  engages  to  do  an  act,  it  is  deemed  to  be  his  own  act  and  folly 
that  he  did  not  thereby  expressly  provide  against  contingencies,  and  ex- 
empt himself  from  responsibility  on  certain  events ;  and  in  such  case,  there- 
fore, it  is  in  the  nature  of  an  absolute  and  general  contract ;  the  perform- 
ance is  not  excused  by  an  inevitable  accident,  or  other  contingency,  al- 
though not  foreseen  by  or  within  the  control  of  the  party :  ffadley  v. 
Clarke,  8  T.  R.  267;  Maryon  v.  Carter,  4  Carr.  &  Payne,  295;  Com. 
D.  Jtss.  G.,  Chit.  Cont.  273. 

"  A  statute  will  sometimes  excuse  the  performance  of  a  contract  .*  as 
where  a  person  contracts  not  to  do  a  thing  which  it  was  lawful  for  him  to 
do,  and  an  act  of  Parliament  comes  after,  and  compels  him  to  do  it,  there 
the  act  repeals  the  contract,  and  vice  versa;  but,  where  a  man  contracts 
not  to  do  a  thing  which  was  unlawful  at  the  time  of  the  covenant,  and 
afterwards  an  act  makes  it  lawful,  the  act  does  not  repeal  the  covenant:" 
Brewster  v.  Kitchin,  1  Ld.  Raym.  321 ;  Touteng  v.  Hubbard,  3  B.  &  P. 
301 ;  Jacques  v.  Withy,  1  H.  Bla.  65)  Barber  v.  Hodgson,  3  M.  &  S.  270. 

Form  of  Averments  of  Performance,  or  Excuse  for  Performance,] 
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Averments  should  be  formally  stated  by  au  express  allegation ;  as,  "that 
plaintiff  avers,"  or  "in  fact  saith:"  Com,  D.  Pleader,  C  77;  1  Saund. 
117,  ra.  235,  2  ib.,  61,  g.  And,  when  an  express  averment  of  perform- 
ance is  necessary,  pit.  must  aver  it  with  tiiqe  and  place,  when  and  where 
it  was  done,  and  the  performance  must  be  precisely  alleged,  and  with 
reasonable  certainty,  that  the  court  may  judge  whether  the  intent  of  the 
contract  has  been  duly  performed :  as,  on  a  contract  in  consideration  that 
pit.  would  acquit  A.  of  a  debt,  it  is  not  sufficient  to  say  that  he  acquitted 
him,  without  showing  how;  viz.  by  deed:  Leneret  v.  Rivet  Cro.  J.  503; 
Com.  D.  Pleader,  C.  60 ;  sed  qu&re.  But,  in  general,  it  suffices  to  state 
it  in  general  terms,  without  alleging  the  particulars  of  the  perfbr- 
[*130]  mance :  as  on  a  promise*  to  pay  so  much  as  the  pit.  should  expend 
for  the  officers  of  the  army  in  such  a  suit,  an  averment  that  he 
spent  so  much  is  sufficient,  without  showing  for  what  officers  in  particu- 
lar :  Com.  D.  Pleader,  C.  61 ;  Jerray  v.  Jenny,  T.  Raym.  8,  9.  In  a  de- 
claratipn  on  a  contract  to  pay  so  much  if  the  pit.  would  marry  deft/s 
daughter  at  his  request,  an  averment  that  he  did  marry  her,  without  say- 
ing at  the  deft/s  request,  is  sufficiently  certain :  Poynter  v.  Poynter,  Cro. 
C.  194.  The  performance  must  be  averred  to  have  been  according  to 
the  agreement  and  intention  of  the  parties,  Jermy  v.  Jenny,  T.  Raym.  8, 
9,  Com.  D.  Pleader,  C.  61 :  as,  on  a  promise  in  consideration  that  the  pit. 
would  cause  A.  to  come  to  be  bound  to  the  deft,  for  JB20,  it  is  not  suffi- 
cient to  aver  that  the  pit.  caused  A.  to  come  to  be  bound,  but  it  ought, 
also  to  be  alleged  that  A.  was  bound :  Com.  D.  Pleader,  C  58 ;  Game  v. 
Harvie,  Yelv.  50.  An  exact  performance,  according  to  the  intention  of  the 
parties  must  also  be  stated;  Com.  J).  Pleader,  C.  59;  Dorringtonv.  East, 
Yelv.  87.  When  an  exact  performance  is  not  necessary,  ante,  129. 
Where  the  contract  is  in  the  disjunctive,  the  averment  of  performance 
should  be  so,  and  not  in  the  conjunctive ;  and,  if  the  agreement  be  in  the 
conjunctive,  the  averment  should  pursue  it.  But,  after  verdict,  if  a  con- 
junctive expression  may,  by  any  construction  be  taken  disjunctively,  ac- 
cording to  the  contract,  the  court  will  so  construe  it :  Burgess  v.  Brazier, 
1  Str.  594.  It  is  usual,  in  declarations  on  mutual  promises  and  in  cove- 
nent  between  landlord  and  tenant,  &c,  to  aver  that  the  plaintiff  hath  per- 
formed all  things  on  his  part  to  be  performed ;  but  this  is  unnecessary,  1 
Saund.  234,  c.  n.  5 ;  though  it  may  after  verdict  aid  the  omission  of  an 
averment  of  a  special  performance :  Thorpe  v.  Thrope,  Lutt,  253 ;  Sir  T. 
Jones,  125, 1  Chit.  PL  282.  Where  an  averment  oi  performance  is  neces- 
sary, the  pit.  must  not  only  aver  that  he  was  ready  and  did  all  he  could 
to  perform  it,  but  must  allege  the  particular  circumstances  which  pre- 
vented him  from  so  doing.  It  is  insufficient  to  allege  that  he  or  another 
could  not  perform  it  without  showing  why  or  by  what  means  they  were 
prevented :  Coppice  v.  Hurnard,  2  Saund.  129. 

Consequences  of  Omission  or  Misstatement  qf  Jiverment  qf  Perfor- 
mance, $c]  If  an  averment  of  performance,  when  essential,  be  entirely 
omitted,  it  may  be  taken  advantage  of  on  motion  in  arrest  of  judgment, 
after  judgment  by  default,  Collins  v.  Qibbs,  2  Burr.  899,  or  even  after 
verdict:  fVorsley  v.  Wood,  6  T.  R.  710:  1  Chit.  PL  285.  But,  if  it  be 
merely  informally  alleged,  it  cannot  be  taken  advantage  of  after  plea 
pleaded,  12  Mod.  460,  or  after  verdict:  Burgess  v.  Brazier,  1  Str.  594. 
And  the  declaration  will  always  be  sustained  after  verdict,  if  it  appeat 
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upon  die  whole  record  that  there  has  been  a  substantial  performance  of 
all  the  considerations  declared  on :  Lee  v.  Edwards,  1  Vent.  44 ;  1  Lev. 
380,  s.  c. ;  and  see  supra,  as  to  averment  of  general  performance. 

Averment  of  Request — When  necessary.]  When  it  is  essentially 
necessary,  by  the  terms  of  the  contract,  that  the  deft,  should  be  requested 
by  pit.  to  perform  his  part  of  the  contract,  such  request,  being  a  condition  * 

{recedent,  must  be  specially  alleged  in  the  declaration,  and  proved:  Com. 
>.  Pleader,  C.  69 ;  1  Saund.  33,  n.  2.  It  is  a  general  rule,  that  where  a 
mere  duty  or  sum  of  money,  which  the  deft,  is  in  duty  bound  to  pay,  is 
promised  to  be  performed  or  paid  on  request,  there  needs  no  actual  re- 
quest;  but,  where  a  collateral  duty  or  sum  is  promised  to  be  performed  or 
paid  on  request,  there  must  be  an  actual  request,  Birks  v.  Trippet,  1 
Saund.  33,  a.f  or  some  averment  to  excuse  it :  Jltnory  v.  Brodrick,  5  B. 
&  A.  712;  1  D.  &  R.  361,  s.  c.  And  Abbott,  C.  J.  in  that  case,  said  "a 
party  is  only  bound  to  allege  a  request,  where  the  object  of  that  request  m 
is  to  oblige  another  to  do  something."  Thus  where  a  party  promises " 
to  pay  on  request  money  previously  due,  pit.  need  not  make  or 
aver  a  request  *to  pay:  B.  N.  P.  151,  b.  The  bringing  of  the  [*131] 
action  would,  in  that  case,  be  a  sufficient  request :  Simpson  v, 
Routh,  2  B.  &  C.  683 ;  Wallis  v.  Scott,  1  Str.  88.  And  where  the  debt  or 
duty  arises  immediately  on  the  performance  of  the  consideration,  no  re- 
quest need  be  stated:  as,  where  the  declaration  stated  that  the  deft,  in 
consideration  pit  would  make  him  a  set  of  sails  worth  £45,  promised  to 
pay  so  much  for  them  on  request,  it  was  held,  no  request  to  pay  was 
necessary  to  be  stated,  because,  on  making  of  the  sails,  the  money  immedi- 
ately became  due :  ib.,  Bokenham  v.  Thacker,  2  Vent  75.  And  though 
a  distinction  was  formerly  taken  between  a  promise  by  the  deft,  to  pay 
a  debt  originally  his  own,  and  that  of  a  third  .person,  that  distinction  is 
dow  overruled:  ib.;  Hill  v.  Wade,  Cro*  J.  523.  No  demand  of  payment 
need  be  made  on  a  note  payable  on  demand,  Chit  B.  361, 373,  sed  quaere; 
and  no  request  is  necessary  where  the  deft,  is  to  perform  the  first  act, 
Bristow  v.  Waddington,  2  N.  R.  355,  or  where  the  party  has,  by  his 
own  act,  rendered  the  performance  of  the  contract  by  him  impossible;  as, 
where  deft,  was  to  deliver  a  certain  quantity  of  hay  to  pit.  on  request, 
and  it  was  stated  and  proved  that  deft,  had  otherwise  disposed  of  it : 
Bowdellv.  Parsons,  10  East,  359;  Jtmory  v.  Brodrick,  5  B.  &  A.  716; 
1D.&H  361,  s.  c.  And,  in  the  case  of  a  lessor  and  lessee,  where  the 
rent  was  appointed  to  be  paid  at  the  lessor's  house,  it  was  held,  no  de- 
mand of  rent  was  requisite:  Rede  v.  Famr,  6  M.  &  S.  121 ;  Sicklemore  v. 
Thistltton,  ib.,  9.  On  an  award  merely  awarding  payifient  at  a  particu- 
lar time  and  place,  no  demand  is  necessary:  see  2  B.  &  B.  235.  On  the 
other  hand,  in  an  action  for  not  marrying  on  request,  pit  should  aver  a 
request,  or  some  other  allegation  to  dispense  with  it:  Seymour  v.  Gart- 
side,  2D.&R  55.  In  an  action  against  an  agent  for  not  accounting,  a 
request  to  account  should  be  averred :  Topham  v.  Braddick,  1  Taunt 
572.  So,  on  a  contract  to  deliver  up  a  bond  to  be  cancelled  on  request, 
3Bulst.  549;  or  on  an  award  to  perform  an  act  on  request,  Birks  v. 
Trippet,  1  Saund  32 ;  or,  in  debt,  on  a  single  bond  for  the  payment  of 
money  on  request,  such  request  is  necessary:  Simpson  v.  Routh,  2  B.  k 
C.  685  y sed  vide  Capp  v.  Lancaster,  Cro.  El.  548,  Thompson  v.  Butler, 
ib.  721.  So,  on  an  award  to  pay  money  on  pit's  executing  a  covenant, 
vol.  i.  20 


131  ASSUMPSIT,  FORM  OF  PLEADINGS. 

of  indemnity,  a  request  to  pay,  and  pit's  readiness  to  execute  the  oovsnant, 
must  be  averred;  for  they  are  concurrent  acts;'  Phillip*  v.  Knight  by, 
Fitzg.  53;  Rowe  v.  Young,  2  B.  &  B.  234.  So,  in  an  action  for  not  de- 
livering goods  sold  by  deft,  to  pit.,  or  exchanged  between  them,  or  for  not 
finding  timber  for  repairs,  &c.,  a  special  request  to  deliver  the  same  must 
be  alleged :  Back  v.  Owen,  T.  R.  409 ;  Jones,  56.  A  request  of  payment 
should  be  made  on  sheriff  previous  to  action  for  not  paying  over  the  pro* 
ceeds  of  an  execution:  Jefferies  v.  Sheppard,  3  B.  &  A.  606.  Where  a 
deft,  by  deed  covenanted,  at  the  request  of  pit,  to  avow,  justify,  and 
maintain,  all  actions  brought  by  him,  it  was  considered  necessary  to  state 
such  request  of  pit,  in  an  action  against  deft,  for  not  so  maintaining,  &cr 
Jlmory  v.  Brodrick,  5  B.  &  A.  713 ;  1  D.  &  R.  361,  s.  c  But  it  was  held 
that  an  averment  that  deft  had,  by  executing  a  lease,  disabled  himself 
from  maintaining  an  action,  dispensed  with  the  averment  of  request 

Form  and  Manner  of  Stating  Bequest.]  When  a  special  request  is 
necessary,  it  must  be  stated  with  time  and  place,  and  by  and  to  whom  it 
was  made :  3  Bnlst,  298 ;  Wallis  v.  Scott,  2  Str.  88 ;  Com.  D.  Pleader, 
C.  69 ;  Back  v.  Owen,  5  T.  R.  409.  The  general  averment,  "  although 
often  requested,"  &c,  will  not  be  sufficient ;  and  the  request  must  be  so 
set  forth,  that  the  court  may  judge  whether  it  was  sufficient  according 
the  contract^  Hardw.  38;  Skin.  391.  But  is  sufficient,  after  showing  tune 
and  place,  to  allege  that  it  was  "  then  and  there"  made,  Bokenham  v. 
Thacker,  2  Vent  74,  5, 1  Saund.  33,  a.;  and  any  affirmative  words  will 

be  sufficient,  Jishe  v.  Doughty,  Yelv.  121 ;  and  a  request  in  the 
[*132]  second  count  *may  refer  to  first:  Barnes  v.  May,  Cro.  El.  240. 

If  a  special  request  be  unnecessarily  stated,  pit.  is  not  bound  to 
prove  it:  Buckley  v.  Thomas,  Plow.  128.  The  usual  averment  of  u al- 
though often  requested  so  to  do,"  without  stating  the  time  and  place  of 
request,  is  of  no  avail  in  pleading,  and  the  omission  of  it  is  immaterial, 
Phillips  v.  Fielding,  2  H.  Bla.  1'31,  Morgan  v.  Sargent,  1  B.  &  P.  59, 
Frampton  v.  Cottlson,  1  Wils.  33 ;  though  indeed,  its  insertion  will  some- 
times, after  verdict,  avoid  a  defect  iyi  or  omission  of  stating  a  special 
request  [Where  a  promise  is  laid  to  pay  on  request,  the  licet  saspe  requi- 
situs  need  not  be  laid  or  proved,  Ring  v.  Roxborough,  2  Tyr.  468 ;  2  0. 
&  J.  418.] 

Conseouences  of  Omission  of,  or  Defect  in  Averment  of  Request.] 
The  total  omission  of  an  averment  of  a  special  request,  when  necessary,  is 
a  substantial  defect,  although  the  general  words,  "  although  often  request- 
ed so  to  do,"  be  inserted ;  and  such  omission  may  be  taken  advantage  of 
by  general  demurrer,  Back  v.  Owen,  5  T.  R.  409,  but  not  after  verdict  : 
Bowdell  v.  Parsons,  10  East,  359;  Jones,  56;  Wallis  v.  Scott,  1  Str.  89; 
Palgravev*  Windham,  ib.  214;  Seymour  v.  Gartside,  2  D.  &  R.  55;  1 
Chit  PL  290.  And  the  omission  of  time  and  place  can  be  taken  advan- 
tage of  only  by  special  demurrer :  Bowdell  v.  Parsons,  10  East,  359. 
The  omission  t>f  the  general  averment  of  "  although  often  requested  so  to 
do,"  is,  as  we  have  seen,  immaterial :  supra. 

Averment  cf  Notice  to  Defendant,  when  necessary.]  Wherever  the 
feet  upon  which  the  deft's  liability  is  incurred,  lies  peculiarly  within  the 
knowledge  and  privity  of  the  pit,  notice  thereof  must  be  stated  to  have 
been  given  to  deft  previous  to  the  commencement  of  the  action :  Rtx  v. 
Holland,  5  T.IL  621, 624; 2  SauoL  62,  a.    As  where  the  deft  promises 
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to  give  the  pfc.  so  mneh  for  a  commodity  as  it  is  worth,  or  as  any  other 
had  given  him  for  the  like,  or  to  give  so  much  for  every  cloth  the  pit. 
should  buy:  or  pay  to  pit.  what  damages  he  had  sustained  by  a  battery, 
or  to  pay  the  pit's  costs  of  suit;  Hardw.  42;  16  Vin.  Ab.  Notice;  Hex  v. 
Holland*  5  T.  R.  621;  Tidd,  442.  But  when  the  matter  does  not  lie 
more  peculiarly  in  the  knowledge  of  the  pit  than  of  the  deft,  no  notice  is 
requisite:  Hardw.  42 :  1  Saund.  117,  (2.)  Therefore,  if  a  man  contracts 
to  do  a  thing  on  the  performance  of  an  act  by  a  stranger,  notice  need  not 
be  averred,  for  it  lies  in  the  deft's  knowledge  as  much  as  the  pit's,  and 
he  ought  to  take  notice  of  it  at  his  peril:  ib. ;  2  Saund.  62,  a.  n.  4.  Where 
the  daft  promises  pit  to  give  as  much  as  a  third  person  named,  there  the 
information  was  as  accessible  to  the  deft,  as  the  pit:  11  Mod.  48;  SmiiA 
v.  Gbff,  2  Salt  457,  3  Ld.  Raym.  1127,  s.  c.  And  so  in  the  case  of  an 
award,  no  notice  thereof  need  be  stated,  2  Saund.  62,  a.,  unless  it  be  ex- 
pressly stipulated  that  a  notification  be  made  to  the  parties:  2  Bulst.  144. 
And,  in  an  action  on  a  promissory  note  by  endorsee  against  drawer,  notice 
of  the  endorsement  need  not  be  averred:  Reynolds  v.  Dairies,  1  B.  &  P. 
625.  And  on  a  promise  to  pay  so  much  money  on  the  full  age  of  an 
infant,  no  notice  is  requisite  of  his  having  attained  that  age,  1  Saund.  117, 
n.,  2  Tidd,  442 ;  or  where,  deft  had  been  a  party  to  a  previous  suit,  or 
decree,  no  notice  thereof  was  deemed  requisite :  Ashe  v.  Doughty,  Yelv. 
121.  Where  the  deft  by  the  terms  of  the  contract,  engaged  to  take  notice 
at  his  peril,  no  notice  need  be  averred,  even  though  the  fact  peculiarly  lie 
in  pit's  knowledge :  as,  where  he  contracted  to  pay  money  on  the  marriage 
of  the  pit  with  B.,  2  Bulst  354,  Com.  D.  Pleader,  c.  75 ;  and,  in  the  case 
of  a  consideration  precedent,  to  be  performed  by  the  pit  to  the  deft  in 
person,  no  notice  of  the  pit's  performance  need  be  averred :  Com.  D, 
Pleader,  e.  75.  But  where  the  acts  to  be  performed  by  each  party  are 
mutual,  and  to  take  place  at  the  same  time,  the  pit.  should  aver  a  notice 
of  a  readiness  by  him  to  perform  his  part  of  the  contract,  or  something  dis- 
pensing with  it:  Seymour  v.  Gartside,  2  D.  &  R.  55.  If  the  pit  expressly 
or  impliedly  contracts  to  give  deft  notice  of  an  act,  such  notice 
must  be  given  and  averred  according  to  the  fact,  as  in  the  cases  £*133] 
of  bills  *of  exchange,  &c. ;  notice  of  the  dishonour  must,  in  gene- 
ral, be  given  by  the  holder  to  the  other  parties  whom  he  means  to  sue  : 
poet, "  Bills  of  Exchange:' 

Manner  of  averring  Notice.]  The  notice  must  appear  to  have  been 
given  at  a  proper  time  and  to  a  proper  person:  Com.  D.  Pleader,  c.  74. 
And  an  excuse  for  the  want  of  notice,  when  it  could  not  be  given  must  be 
stated :  Nurse  v.  Frampton,  1  Salk.  214;  1  Ld.  Raym.  28,  s.  c;  16  Vin. 
Ab.  Notice,  Jl.  2;  Slweton  v.  Cashe,  Yelv.  37;  poet,  "Bills  of  Ex- 
change." Where  there  is  a  special  request,  notice  will,  in  general,  be 
implied:  Bradley  v.  Toder,  Cro.  J.  22%;  Reynolds  v.  Davies,  1  B.  & 
P.  626,  3  Bulst  326. 

Consequences  of  Omission  or  defective  Statement  of  Notice.]  The 
omission  of  an  averment  of  notice  may  be  taken  advantage  of  by  demur- 
rer, or  in  arrest  of  judgment :  Henning's  case,  Cro.  J.  432 ;  but  it  is,  in 
general  aided  by  verdict,  Palgrave  v.  Windham,  1  Str.  212,  1  Saund. 
MS,  n.,  Seymour  v.  Gartside,  2  D.  &  R.  55 ;  except  where  the  pit  con- 
tracts to  give  it,  as  in  an  action  against  the  drawer  of  a  bill,  where  the 
otosssioii  of  notice  of  the  non-payment  of  the  acceptor  was  held  fatal,  even 
after  verdict :  Bushton  v.  Aspinall,  Doug.  679. 
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Averment  of  Bkxacu,  taken  necessary.]  It  is  neoessaryin  all 
the  pit  to  allege  a  breackofthe  contract:  Com.  D.  Pleader,  e.  44.  fcc. 

Form  of  Averment  of  Breach.}  The  breach  is  usually  alleged  after  the 
statement  of  die  contract,  and  all  other  averments  except  the  averment  of 
damages.  When  there  are  several  counts  in  the  declaration  for  a  money 
demand,  one  breach  may  be  so  framed  as  to  be  applicable  to  all  such 
counts;  as,  in  actions  on  bills  of  exchange  and  the  common  counts,  the 
breach  usually  inserted  after  the  account  stated  will  do:  FramptonY. 
Couleon,  1  Wils.  S3;  Butterworth  v.  Le  Despencer,  3  tyl.  &  S.  150.  Bat 
this  would  be  found  almost  impracticable  in  an  action,  not  merely  for  the 
non-payment  of  money.  The  pit  may  assign  in  one  count  as  many 
breaches  of  different  stipulations  as  he  chooses,  and,  where  the  contract 
was  general,  as  by  a  tenant  to  observe  the  due  course  of  husbandry,  the 
declaration  may,  in  one  count,  state  various  breaches  of  good  husbandry: 
Com.  D.  Pleader,  C.  33;  Legh  v.  Hewitt,  4  East,  154,  1  Chit  PL  995. 
As  to  several  breaches  on  bonds,  post, «  Bonds."  The  usual  averment 
of  deft. 's  contriving,  &&  to  injure,  &c  the  pit,  is  unnecessary,  Bailiffs  of 
Tewksbury  v.  Dtston,  6  East,  443 ;  and,  in  a  declaration  against  a  peer 
it  should  be  omitted :  Imp.  K.  B.  596. 

The  breach  must  be  so  assigned,  and  with  such  certainty,  as  to  show  the 
subject  matter  of  complaint;  a  breach  that  deft,  has  not  performed  his 
agreement  or  promise,  is  too  general,  and  bad,  Com.  D.  Pleader,  48  Skin. 
944, 1  Price,  550;  but  the  breach  may  be  assigned  with  leas  particularity  ' 
and  more  conciseness,  when  great  prolixity  would  be  thereby  avoided, 
Barton  v.  Webb,  8  T.  R.  463,  Shum  v.  Farrington,  1  B.  &  P.  040,  Gale 
v.  Reed,  8  East,  85 ;  and,  where  the  breach  lies  more  in  the  defi's  than 
the  pit's  knowledge,  less  particularity  is  required :  8  T.  R.  463, 8  East, 
80.    It  may  be  assigned  in  the  words  of  the  contract,  or  in  words  which 
agree  with  the  sense  and  substance  of  it:  Com.  D.  Pleader,  b*  45,  &c; 
9  Saund.  181,  b.  c.    In  an  action  on  defc's  promise  to  pay  the  debt  of  a 
third  person,  a  breach  that  deft,  did  not  pay  the  debt,  has  been  held  in 
substance  and  effect  to  agree  with  the  terms  of  the  contract,  1  Sid.  178, 9 
Roll,  738 :  and  so,  in  debt  ota  bond,  conditioned  for  payment  of  an  annual 
sum  to  die  wife  of  an  obligee,  a  breach  assigned  in  non-payment  of  the 
same  to  the  obligee  is  sufficient :  Lunn  v.  Payne,  6  Taunt  140, 1  Marsh, 
495,  s.  c.  So,  in  an  action  on  a  policy  for  loss  by  barratry  of  the  captain, 
an  averment  that  the  ship  was  lost  by  the  fraud  of  the  captain 
f*134]  suffices:  *Kni§ht  v.  Cambridge,  1  Str.  581.    On  a  contract  not 
to  release  or  alien  without  license,  it  must  be  averred  that  deft, 
released  or  aliened  without  license,  though,  indeed  the  burthen  of  proving 
the  license  lies  on  deft :  Sir  T.  Jones,  229,  Skin.  120. 

More  certainty  is  required  in  assigning  an  affirmative  breach,  that  is,  a 
breach  that  the  deft,  has  done  that  which  he  contracted  not  to  do,  than  a 
negative  breach,  that  is,  a  breach  that  the  deft,  has  not  done  something  he 
contracted  to  do :  ib.  In  the  former  case,  time  and  place  must  be  alleged 
to  the  breach,  but  not  so  in  the  latter,  if  the  breach  on  the  face  of  it  is  com- 
plete and  co-extensive  with  the  contract  without  such  allegation.  In  aa 
action  by  an  apprentice  for  not  finding  victuals  and  other  necessaries,  a 
breach  in  the  words  of  the  contract  suffices:  Proctor  v.  Burdet9  3  Lev. 
170.  And,  in  a  covenant  for  not  repairing,  a  breach  in  the  words  of  such 
covenant  suffices,  without  enumerating  the  particular  dilapidation :  Lutw. 
329 ;  Harris  v.  Mantle,  3  T.  R.  308.    On  a  contract  to  show  a  sufficient 
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record,  it  suffices  to  aver  deft,  did  not  show  a  sufficient  record :  Mmfbrd 
v.  JRcve,  Yelv.  39^  40.  And,  in  an  action  on  a  condition  that  one  B.  mould 
account  and  pay  over  to  pits,  such  voluntary  contributions  as  he  should 
oaUect  for  the  charity,  an  averment  that  B.  "  had  received  divers  large 
sums  of  money,  amounting  to  a  large  sum,  to  wit,  dBlOO,  from  divers  per- 
sons lor  divers  voluntary  contributions  for  the  said  charity/'  which  he 
had  not  accounted  for  or  paid  over,  is  sufficient :  Barton  v.  Webb,  8  T. 
R.  463 ;  Shum  v.  Farrington,  1  B.  &  P.  640 ;  Gale  v.  Reed,  8  East,  85. 
On  the  other  hand,  if  the  contract  were  for  quiet  enjoyment  without  law- 
ful disturbance,  a  breach  merely  stating  that  the  pit  was  disturbed,  is 
insufficient,  for  it  should  be  that  he  was  by  lawful  means  disturbed,  in  the 
words  of  the  covenant  or  otherwise.  The  pit  should  show  by  whom  he 
was  disturbed,  and  how :  2  Saund.  181,  ft.  So  where  the  declaration  is 
on  a  contract  for  good  title,  it  should  be  shown  that  the  person  evicting 
had  a  lawful  title  before  or  at  the  time  of  the  date  of  the  grant  to  the  pit, 
and  an  averment  that  he  had  a  lawful  title  without  this  justification  is 
too  general,  and  bad  after  verdict;  for  it  will  be  intended  that  the  title  of 
the  person  entering  is  derived  from  the  pit.  himself;  but  the  plaintiff  is 
under  no  necessity  of  setting  out  the  title  of  the  person  who  entered  upon 
him :  2  Saund.  181,  n.  10.  Com.  D.  Pleader,  c.  47, 49. 

The  breach  must  be  assigned  in  terms  co  extensive  with  the  contract, 
and  not  be  too  narrow.  Thus,  in  an  action  by  the  assignee,  heir,  or  exe- 
cutor, the  breach  should  be,  that  the  deft,  did  not  perform  the  act  to  the 
original  contractor  or  the  pit,  and  so,  if  it  be  against  an  assignee,  heir,  or 
executor,  the  declaration  should  state,  that  neither  the  original  contractor 
ot  deft  performed  the  act.  And  a  declaration  by  husband  and  wife,  or 
by  an  administrator,  merely  stating  that  the  deft,  did  not  pay  before  mar- 
riage, or-  that  he  did  not  pay  since  the  death,  would  be  bad  on  demurrer, 
though  aided  by  verdict:  Elstob  v.  Thorowgood,  1  Ld.  Raym.  284;  Horn- 
sey  v.  Dimoche,  1  Vent  119.  So,  in  set.  fa.  on  a  recognisance  of  bail, 
conditioned,  that,  if  J.  B.  and  G.  E.  be  condemned,  they  shall  pay  or 
render,  after  an  allegation  that  J.  B.  was  condemned,  it  is  not  sufficient 
to  aver  that  J.  B.  and  G.  K.  did  not  pay  or  render,  without  adding, "  nor 
did  either  of  them:99  Wilkinson  v.  Thorky,  4  M.  &  S.  33.  For,  although 
payment  by  one  would  be  payment  by  both,  yet  a  render  of  one  is  not  a 
render  of  both,  consistently  with  the  allegation,  B.,  against  whom  only 
the  judgment  was,  might  have  rendered,  which  would  have  been  sufficient 
to  discharge  the  recognisance :  1  Saund.  234,  c.  And,  if  the  promise  were 
in  the  disjunctive,  to  do  one  or  other  of  two  things,  the  breach  must  deny 
he  did  either;  as,  if  a  contract  be,  that  "  the  deft  and  his  executors  and 
assigns  should  repair/'  a  breach  for  not  repairing  should  be  in  the  con- 
junctive :  Colt  v.  How,  Cro.  E.  348;  Gyse  v.  Ellis,  1  Str.  228.  So,  on  a 
promise  to  deliver  a  horse  by  a  particular  day,  or  pay  a  sum  of  money,  it 
should  be  denied  deft  did  either :  1  Sid.  440;  Hard.  320 ;  Plutn- 
mer  v.  *Woodburne,  4  B.  &  C.  634 ;  7  D.  &  R.  249,*.  c.  But,  [*135] 
.if  the  breach  in  this  respect  be  co-extensive  with  and  according  to 
the  substance  of  the  contract,  it  will  suffice:  as,  where  there  are  several 
defis.,  an  averment  that  they  have  not  paid  suffices,  for  a  payment  by  one  is 
M  payment  by  all.  So,  in  an  action  by  several  persons,  or  where  deft,  is  to 
perform  his  act  to  several  persons,  an  averment  that  he  did  not  perform  it 
to  them  suffices,  without  adding  the  words, "  or  either  of  them:"  Jlleberry 
v.  WaUby,  1  Str.  291, 1  Saund.  235.    So,  if  a  contract  be  to  perform  an 
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aeUoor  by.  a  person or  bis  assigns,  it  need  not  be  averred  that  it  was  not 
performed  to  or  by  the  assigns :  Oyse  v.  BIHs,  l  Str.  S«8. 

The  breach  must  not  be  more  extensive  and  large  than  th6  deft/s  con- 
tract,  so  that  thereby  it  remains  uncertain  whether  the  contract  has  been 
broken.  As,  in  a  contract  to  repair  a  fence,  except  on  the  west  side 
thereof,  a  breach  that  the  deft,  did  not  repair  the  fence,  without  showing 
that  the  want  of  repair  was  in  other  parts  besides  on  the  west,  is  bad  on 
demurrer,  Com.  D.  Pleader,  C.  47 ;  though  not  after  verdict,  ib+;  sed  vide 
Spires  v.  Barker,  1  T.  R.  144,  5.  And,  if  the  matter  to  be  performed  by 
the  deft  depend  on  a  certain  event,  the  happening  of  that  event  must  be 
averred :  as,  if  the  promise  be  to  account  for  moneys  to  be  received  by 
deft.,  the  receipt  of  money  ought  to  be  averred :  Serra  v.  Wright,  6  Tannt 
45.  A  declaration  for  taking  an  insufficient  security  for  an  annuity,  con* 
taining  no  averment  that  deft's  retainer  was  for  reward  or  in  any  parti- 
cular character  creating  a  duty,  was  held  insufficient,  the  contract  and 
breach  not  being  co-extensive  with  each  other :  Dartnall  v.  Howard,  4 
B.  fe  C.  345.  It  is  injudicious  to  narrow  the  breach  unnecessarily :  and, 
where  pit.  stated  a  breach,  that  the  deft,  had  not  used  the  premises  in  a 
husband-like  manner,  &c.,  but,  on  the  contrary,  committed  waste,  spoil, 
and  destruction,  these  latter  words  were  held  to  exclude  evidence  as  to 
bad  husbandry  in  not  sowing,  &c.,  as  they  tied  down  pit.  to  proof  of  such 
facts  as  amounted  to  waste,  spoil,  or  destruction :  Harris  v.  Mantle,  3  T. 
R.  307.  When  an  averment  is  divisible,  the  pit.  may  recover,  though  he 
only  prove  a  part  of  the  breach  alleged  in  the  pleadings :  as,  in  an  action 
against  the  sheriff  for  a  false  return,  an  averment  that  A.  and  B.  had 
goods  in  his  bailiwick,  is  divisible,  and  is  supported  in  evidence  by  proof 
that  A.  only  had  property  therein:  Jones  v.  Clayton,  4  M.  &  S.  349; 
Forty  v.  Imber,  6  East,  437;  Barnard  v.  Duthy,  5  Taunt  27.   • 

Consequence  of  Omission,  or  defective  Statement  of  Breach.']  0  The 
total  omission  of  a  breach,  or  a  defective  statement  of  it,  so  that  thereby 
die  contract  does  not  appear  to  have  been  broken,  would,  it  should  seem, 
be  bad  after  verdict:  Hob.  198,  233;  1  Sid.  440;  Lunn  v.  Payne, 
6  Taunt.  140;  Sicklemore  v.  Thistleton,  6  M.  &  S.  9;  7  Price,  550.  .But 
a  mere  informal  statement  of  it,  provided  there  be  sufficient  matter,  on  the 
whole,  to  show  a  breach  of  the  contract,  would  not  be  bad,  except  on 
demurrer,  or,  perhaps,  in  some  cases,  on  a  judgment  by  default;  and, 
therefore,  where,  in  an  action  against  husband  and  wife,  on  the  contract 
of  the  feme,  whilst  sole,  to  perform  an  award,  it  appeared  that  the  award 
was  made  after  the  marriage,  which  was  a  legal  revocation  of  the  arbi- 
trator's authority,  and  consequently  the  breach  was  improperly  assigned 
in  the  non-performance  of  such  award,  it  was  held  the  pit.  was  entitled 
to  recover,  because  it  appeared  that  the  feme  had -broken  her  covenant  by 
the  very  act  of  her  marriage,  which,  though  a  different  breach  to  that 
assigned,  was  sufficient,  after  verdict,  to  support  the  declaration:  Charn- 
ley  v.  Winstanlty,  5  East,  270,  1;  Perreau  v.  Bevan,  5  B.  &  C.  284; 
Sir  T.  Jones,  125;  Vivian  v.  Champion,  1  Salk.  140.  If  one  of  several 
breaches,  or  a  part  of  a  breach,  be  improperly  assigned,  the  deft,  cannot 
demur  of  the  whole :  Jlmory  v.  Brodrick,  5  B.  &  A.  712,  1  D.  &  R.  361, 
s.  c.;  Duffield  v:  Scott,  3  T.  R.  374;  Orton  v.  Butler,  5  B.  &  A.  652; 
Samuel  v.  Judin,  6  East,  333 ;  1  N.  R.  43,  s.  c;  Powdick  v. 
[*136]  Lyon,  11  East,  *565.    And,  if  he  does  so  demur,  pit.  may  have 
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at  for  the  breaches  or  part  of  the  breach  well  assigned;  1  Saund. 
265.  If  one  of  several  breaches  be  ill  assigned,  and  so  that  the  same  be 
not  cured  by  verdict,  and  general  damages.be  given,  judgment  may  be 
arrested:  Sicklemore  v.  Thistleton,  6  M.  &  S.  9. 

Jlverment  of  Damages.]  If  the  contract  be  broken,  the  pit.  will  be 
entitled  to  some  damages,  however  small,  whether  they  be  stated  or  not, 
for  damages  will  be  implied  from  the  very  breach  itself,  and  wherever 
the  damages  sustained  necessarily  and  naturally  arise  from  .the  breach 
complained  of,  and  may  therefore  be  implied,  they  need  not  be  stated; 
otherwise  they  must,  in  order  to  prevent  the  surprise  on  the  deft.,  which 
might  otherwise Tensue  at  the  trial;  and,  if  he  do  not  state  them  particu- 
larly, he  will  not  be  permitted  to  prove  them  in  evidence:  Hartley  v. 
Herring,  8  T.  R.  130;  Vin.  Ab.  Damages,  1  Chit.  PL  296-7,  347.  Thus, 
in  an  action  against  a  vendor  of  an  estate  for  not  making  a  good  title  to, 
or  conveying  same,  only  the  deposit  can  be  recovered  under  the  count  for 
money  had  and  received ;  and,  if  the  purchaser  proceed  for  interest  and 
expenses,  he  must  declare  specially,  stating  such  expenses,  and  the  loss 
arising  from  not  having  the  use  of  the  deposit,  Camfieldv.  Gilbert,  4  Esp. 
Rep.  223,  Walker  v.  Constable,  1  B.  &  P.  306,  Fleureau  v.  Thornhill, 
2  W.  Bla.  Rep.  1078,  Slack  v.  Lovel,  3  Taunt.  157;  though,  indeed,  if 
the  jury  give  interest  and  expenses,  the  defect  is  cured:  ib.;  Gordon  v. 
Swan,  12  East.  419;  2  Bing.  4;  post,  "  Vendor  and  Purchaser."  In 
some  cases,  where  the  damages  constitute  the  principal  ground  of  action, 
they  must  be  stated  specially:  Dartnall  v.  Howard,  4  B.  &  C.  345.  The 
damages  stated,  or  to  be  recovered,  must*  be  proximate,  and  not  remote, 
or  depending  on  a  contingency;  and,  therefore,  in  an  action  for  not  re- 
placing stock,  it  will  be  of  no  avail  to  state  in  the  declaration  that  the  pit 
was  prevented  from  completing  an  advantageous  contract  he  had  entered 
into:  1  Chit.  PI.  296.  As  to  evidence  of  damages  in  assumpsit,  tort, post9 
«  Case." 

The  damages  must  be  stated  according  to  the  facts ;  and,  as  the  jury 
cannot  give  greater  damages  than  those  stated,  the  pit.  should  take  care 
to  state  them  sufficiently  extensive,  Chevely  v.  Morris,  2  W.  Bla,  R. 
1300;  especially  as  the  jury  may  give  less  than  the  amount  claimed: 
Dow's  R.  207;  Gardner  v.  Croasdale,  2  Burr.  904.  As,  in  declaring  on 
a  policy,  under  a  statement  of  a  total  loss,  a  partial  one  maybe  recovered, 
ib.  The  damages  must  appear  to  have  arisen  as  a  legal  result  of  the 
breach  of  the  contract,  supra.  In  the  statement  of  them,  the  word 
*  whereby ,"  or  "  by  means  of  the  premises,"  &c,  refers  to  all  the  antece- 
dent matter :  Perreau  v.  Sevan,  5  B.  &  C.  292. 

Where  the  damages  recoverable,  are,  by  the  terms  of  the  contract, 
made  liquidated  damages,  the  iury  are  bound,  by  the  agreement  of  the 
parties,  to  give  that  sum;  and  pit.  should,  therefore,  insert  a  count  to  meet 
his  claim  in  this  respect :  Lowe  v.  Peers,  4  Burr.  2225 ;  Barton  v.  Glo- 
ver, Holt.  43,  1  Saund.  58,  b.;  Clarke  v.  Gray,  6  East,  567;  Harrison 
v.  Wright,  13  ib.  345.  The  damages  must  be  stated  as  having  occurred 
previous  to  the  bringing  the  action:  2  Saund.  171,  n.  1.;  Carter  v.  Cal- 
thorpe,  3  Lev.  345.  As  to  the  statement  of  special  damages,  post, "  Case" 
As  to  the  common  conclusion,  "To  the  damage,"  Sic.,  post,  "Decla- 
ration." 

IL  Common  Courts.]   We  have  already  shortly  noticed  when  a  decla- 
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ratten  in  assumpsit  may  be  framed  on  (be  commctt  eount*;  and, 'when 
tins  is  the  case,  they  should  always  be  inserted,  though  there  be  also  spe- 
cial counts,  as  they  will,  frequently  secure  a  verdict,  1  Chit  PI.  297; 
especially  in  cases  where  the  pit  fails  in  proving  the  special  agreement  as 
stated,  where  it  has  been  executed  by  pit  entirely  or  in  part,  or 
[*137]  where  *deft.  has  prevented  the  execution:  Farr  v.  Price,  1  East, 
58 ;  Mowbray  v.  Fleming,  11  id.  285;  Studdy  v.  Sanders,  5  E 
&  C.  638 ;  Horfood  v.  Wilson,  1  Taunt.  12, 1  Chit.  PL  298.  Thus  if  pit 
declare  specially  on  a  building  agreement  for  the  price  of  his  labour,  if  he 
,  fail  to  prove  his  compliance  with  such  agreement,  he  may,  in  some  cases, 
recover  on  the  common  edunt  for  work  and  labour  and  materials :  Cooke 
v.  Munstone,  1  N.  R.  355,  B.  N.  P.  139 ;  Basten  v.  Butler,  7  East,  479; 
Ellis  v.  Hamhn,  3  Taunt  52.  And,  as  to  when  the  pit  may  resort  to 
the  common  counts  in  an  action  on  a  bill  of  exchange,  post, "  Bill  of  Ex- 
change,"  Where  the  demand  is  founded  on  a  written  agreement,  which 
ought  to  be,  but  is  not,  stamped,  the  pit  will  not  be  permitted  in  evidence 
to  resort  to  an  implied  contract,  in  order  to  avoid  the  production  of  such 
express  agreement:  White  v.  Wilson,  2  B.  &  P.  118;  Brewer  v.  Pal- 
mer, 3  Esp.  Rep.  213;  Gay  v.  Ootoer,  2  Marsh.  273;  sod  vide  Muss  v. 
Hodgson,  7  T.  R.  241;  semb.  contra.  And,  if  there. were  no  privity  of 
contract  between  the  parties,  independent  of  the  special  contract,  the 
common  counts  will  be  of  no  avail :  Jirnfield  v.  Bate,  3M.&S.  179; 
Thompson  v.  Morgan,  3  Camp.  101. 

Form  ofJCommon  Counts.] .  In  these  counts  there  is  no  prefatory  in- 
ducement; and  they  commence  by  stating  generally  the  executed  consid- 
eration, viz.  that  the  deft,  was  indebted  to  pit  in  a  certain  sunt,  on  some 
executed  consideration  performed  at  deft's  request;  and  that,  being  so 
indebted,  he  promised  to  pay  the  money,  which  payment  is  denied  gene- 
rally on  the  common  breach,  and  there  is  usually  no  statement  of  special 
damage.  In  strict  pleading,  it  has  been  said  that  these  counts  cannot  be 
supported;  but  they  have  now  been  so  long  in  use,  that  the  courts  would 
not  listen  to  any  objection  against  them.  But  little  certainty  is  required 
in  them.  Time  and  place  should  be  stated;  but  it  does  not  seem  neces- 
sary to  state  when  and  where  deft,  was  indebted;  Emery  v.  Fell,  2  T. 
R.  28 ;  Desborough  v.  Kelly,  1  Ld.  Raym.  533.  A  variance  as  to  the 
time  and  place  when  and  where  deft  is  stated  to  have  been  indebted,  is 
immaterial ;  when  there  is  a  special  count  preceding  these  counts,  U  is 
usual  and  proper,  though  not  essentially  necessary,  in  the  first  common 
count,  to  lay  the  day  after  the  special  cause  of  action  was  complete ;  and, 
in  the  subsequent  counts,  to  refer  to  the  last-mentioned  day :  Frampton 
v.  Coulson,  1  Wils.  33.  It  is  usual  and  proper,  in  an  action  by  or  against 
executors,  &c,  to  state  that  deft  was  indebted  before  or  after  die  death 
of  the  testator,  &c.  The  sum  in  which  deft,  is  stated  to  have  been  in- 
debted need  not  be  the  precise  one,  but  it  should  be  enough  to  cover  the 
real  demand :,  Step.  PL  318 ;  2  Saund.  122,  n.  2.  It  mqst  be  stilted  that 
deft,  promised  to  pay  a  specific  sum,  or  so  much  as  the  pit  reasonably 
deserved;  averring  in  the  latter  case  what  sum  is  due:  Blakey  v.  Dixon, 
2  B.  &  P.  321.  Under  the  indebitatus  count,  the  pit  may  recover  what 
may  be  due  to  him,  although  no  specific  price  or  sum  was  agreed  on; 
and,  therefore,  it  has  been  observed,  that  the  quantum  meruit  and  quanr 
turn  valebant  counts  are  in  no  case  necessary,  and  should  in  many  > 
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be  omitted,  to  prevent  prolixity  and  expense,  2  Saund.  122,  n.  2 ;  and  it 
is  settled  that,  under  a  quantum  meruit  county  the  pit  cannot  recover, 
if  the  goods  were  sold,  &c.  at  a  specific  price:  Weaver  v.  Burroughs,  1 
Str.  648 ;  1  Chit.  PL  SOI ;  sed  vide  Laing  v.  Fidgeon,  6  Taunt.  108.  If 
the  count  be  for  the  value  of  goods  or  chattels,  such  value  should  be  de- 
scribed; and,  therefore,  where  the  pit  declared  in  indebitatus  assumpsit 
for  fire  hundred  quarters  of  wheat  for  toll,  the  declaration  was  held  bad, 
on  special  demurrer,  for  not  stating  the  value  of  the  corn :  Mayor,  fyc.  of 
Beading  v.  Clarke,  4  B.  &  A.  268 ;  E.  of  Falmouth  v.  Penrose,  6  B.  & 
C.  385.  The  contract,  or  cause  of  action,  must  be  shown;  but  it  is  suffi- 
cient to  state  it  by  any  general  words,  so  that  it  may  appear  to  the  court, 
that  it  is  not  a  debt  of  record  or  specialty,  or  only  a  simple  con- 
tract, Garth.  267 ;  therefore,  it  is  not  "necessary  to  show  the  [*138] 
particular  work  donp,  or  the  quantity,  or  quality,  or  value  of  the 
goods  sold,  ftc,  2  Sannd.  350,  n.  2,1  Chit  PL  301,  Spark  v.  Jobber,  % 
Ld.  Raym.  1451 ;  and  it  is  sufficient  if  the  count  disclose  enough  respect- 
ing the  contract,  that  a  recovery  in  one  action  may  be  a  bar  to  any  future 
action  for  the  same  debt  It  will  be  bad  if  pit.  entirely  omit  to  show  for 
what  cause  the  debt  became  due :  Woodford  v.  Deacon,  Cro.  Jac.  206, 
£45.  The  quality,  quantity,  or  value  of  the  goods  sold  is  never  specified. 
It  is  essential  in  every  common  count,  except  those  for  money  had  and 
received,  and  on  an  account  stated,  to  allege  that  the  executed  considera- 
tion arose  at  the  deft's  request;  and  an  omission  in  this  respect  is  fatal, 
after  judgment  by  default:  Hayes  v.  Warren,  2  Str.  933;  1  Saund.  264; 
1  Roll  Ab.  11 ;  Bosden  v.  Thyn,  Cro.  J.  18.  Unnecessary  statements, 
especially  of  matter  of  description,  should  be  avoided,  as  a  variance  would 
sometimes  be  fatal ;  such  as  describing  the  local  situation  of  the  premises 
in  an  action  for  use  and  occupation:  Wilson  v.  Clarke,  1  Esp.  Rep.  273; 
Ditchbum  v.  Spracklin,  5  Esp.  Rep.  31,  32 ;  King  v.  Fraser,  East,  34a 
Several  distinct  debts  or  contracts  may  be  included  in  one  common  count; 
and  the  pit  will  succeed,  pro  tanto,  though  he  only  prove  one  of  such 
contracts:  2  Saund.  122,  n.  2 ;  Rooke  v.  Rooke,  Cro.  J.  245.  Where  the 
debt  is  small,  or  conciseness  is  an  object,  this  should  be  attended  to. 

Several  Counts,  Joinder  of  Counts,  and  Common  Conclusion  in.] 
Observations  on  these  points  will  be  found  collected,  poet,  "  Declara- 
tion." 

Plea. — As  to  pleas  in  general,  post,  u  Pleas."  As  to  pleas  in  abate- 
ment, ante, "  Abatement" 

When  necessary  to  plead  Specially  J]  If  the  defence  in  bar  of  the 
action  consist  of  matter  which  shows  the  pit  had  never  any  cause  of  ac- 
tion, the  deft,  need  not  plead  such  matter  specially,  but  may  give  it  in 
evidence  under  the  general  issue,  non  assumpsit ;  and  he  may  also,  un- 
der the  same  plea,  give  in  evidence  most  matters  which  go  in  discharge 
or  release  of  the  cleft's  liability,  showing  that  the  pit,  at  the  commence- 
ment of  the  suit, had  no  subsisting  cause  of  action:  1  Chit  PL  419; 
Brown  v.  Cornish,  1  Ld.  Raym.  217;  Paramore  v.  Johnson,  ib.  566. 
As,  if  the  matter  of  defence  admits  such  a  contract  as  that  stated  in  the 
declaration  was  made,  but  denies  that  it  is  obligatory  on  the  deft.,  as  that 
another  person  ought  to  have  been  made  co-plaintiff,  or  that  deft  was 
incapacitated  from  contracting,  or  that  contract  was  illegal,  or  that  pit 
vol.  1.  21 
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has  released  it,  or  altered  it,  or  not  performed-  a  condition  precedent,** 
that  deft  has  performed  k,  or  that  it  has  become  illegal  or  impossible  to 
perform  it ;  such  matters  may  be  given  in  evidence  under  the  general 
issue :  1  Chit.  PL  417.  See  the  different  titles  of  defences  throughout  this 
work.  If  the  deft,  insists  that  no  such  contract  as  that  stated  in  the  de- 
claration was  in  fact  made,  he  must  plead  the  general  issue :  1  Chit  PL 
417.  And,  in  general,  matter  of  defence,  which  arises  after  action 
brought,  must  be  pleaded  specially,  and  cannot  be  given  in  evidence  un- 
der the  general  issue:  Holland  v.  Jourdine,  Holt,  6.;' Francis  v.  Cry* 
well,  5B.&A,  SS6 ;  1  D.  &  R.  546,  s.  c;  Lee  v.  Levy,  4  B.  &  C.  390; 
6  D.  &  R.  475 ;  Page  v.  Beaver,  4  B.  &  A.  345. 

The  deft,  may  plead  specially,  either  with  or  without  the  general  issue* 
any  matter  which  does  not  amount  to  the  general  issue,  and  which  ad- 
mits that  in  fact  a  contract  was  made,  but  insists  that li  was  vo^  or  v°id* 
able,  as  on  account  of  deft's  infancy,  &a,  1  Chit.  PL  421 ;  or  that  it  has 
been  discharged  by  release,  &c.  See  the  various  instances  aa  to  whea 
deft  may  plead  a  special  plea  under  the  different  titles  of  defences  through- 
out this  work.  When  deft,  may  plead  specially,  it  is  in  general  advisable 
so  to  do,  especially  if  pit  can  or  is  expected  to  set  up  various  answers  to 
the  defence,  which  he  cannot  do  under  his  replication  to  a  gpe> 
[*139]  cial  plea;  and  so,  if  *deft.  relies  on  matter  as  matter  of  estoppel, 
he  should  plead  it  specially,  as  in  the  case  of  a  judgment  re- 
covered :  post, "  Judgment" 

The  deft  must  plead  specially  some  matters  of  defence;  as,  alien  enemy, 
cleft's,  bankruptcy,  tender,  set-off,  statute  of  limitations,  &o.:  1  Chit  PL 
439,  420.    See  the  different  titles  of  defence  throughout  this  work. 

Form  of  Plea.]  The  general  rules  as  to  pleas  here  apply :  post, "  Pleas." 
The  general  issue  in  form  denies  the  undertaking  or  promise  in  manner  and 
form,  as  stated  in  declaration.  The  omission  of  the  usual  words,  "or  pro- 
.  mise,"  does  not  render  the  plea  a  nullity :  3  D.  &  R.  621.  A  plea  of  not 
guilty  only  is  bad  on  demurrer,  though  aided  by  verdict :  Marsham  v. 
Oibbs,  3  Str.  1022  ;  C.  T.  Hardw.  173.  A  plea  of  nil  debet  is  a  mere 
nullity :  Barnes,  527;  Brennan  v.  Egan,  4  Taunt.  165.  As  to  the  forms 
of  special  pleas,  see  the  various  titles  of  defences  throughout  this  work. 

Replication,  &c]  The  rules  as  to  replication  and  the  subsequent  plead- 
ings in  general  here  apply:  post,  "Replication,"  "Rejoinder,"  "mr- 
ryoinder,"  6/c.  "New  Assignment,"  "Rebutter,"  6/c.  To  the  general 
issue  the  pit  can  only  reply  the  similiter.  As  to  the  replication  to  a  special 
plea,  see  the  various  titles  of  defences  throughout  this  work. 


Precedents. 

See  form  of  precipe,  and  declaration  thereon,  and  notes,  port,  "  Proxipe*" 
The  forms  as  of  the  commencement  and  conclusions  of  declarations  in  general,  and  in 
particular  counts,  and  by  and  against  particular  persons,  will  be  found,  post,  "  Declara- 
tion;" they  will  here  apply, adding,  after  the  words,  "of  a  plea,"  the  words,  "of  trespass 
on  the  case  upon  premises/'  but  even  this  is  superfluous :  Plead.  Ass.  292 ;  Lord  v.  How- 
tome,  11  East,  62,  5. 

The  forms  of  special  counts  in  assumpsit  will  be  found  under  the  various  title*  of  ac- 
tions throughout  the  work:  see  the  notes  on  ante.  111  to  136. 


■QBH  Of  OOJUIOI1  m>XBIT&TUi 

For  that  whereas  {er^ftofe  not  ffejfrtfcom^  said  deft. 
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toetofb** to  wit;  on  the  fire  t  day  of  January,  1828  (the  precis*  dap  it  quit*  immaterial, 
onto,  137:  if  this  be  not  the  first  count,  or  first  common  count,  or  ike  pit.  has  not  before 
stated  any  other  day,  say,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  or,  if  there  be 
a  day  before  mentioned,  and  pit.  refers  to  that  day,  say,  last  aforesaid,)  at  Westm.  in  the 
county  of  Middx.  (or,  at  Westm.  aforesaid,  in  the  county  aforesaid,)  was  indebted  to  the 
Hid  pit  in  the  earn  (or,  further  sum)  of  £100  (any  sufficient  sum!)  of  lawful  money  of 
Great  Britain  <or,  if  suck  money  has  already  been  mentioned,  say,  like  lawful  money,) 
for,  &c  (the  subiect  matter  of  the  claim  must  here  be  stated:  see  the  various  precedents 
to  be  found  in  the  titles  throughout  this  work,)  and  at  his  special  instance  and  request, 
and,  being  so  indebted,  he,  the  said  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  (last)  aforesaid,  at  Westm.  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  pit,  to  pay  him  the  said  last-mentioned 
•an  of  money,  when  be,  the  said  deft,  should  be  thereunto  afterwards  requested. 

FORM  OF  A  QUANTUM  MERUIT. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  (last)  aforesaid,  at  Westm. 
aforesaid,  in  the  county-aforesaid,  in  consideration  that  the  said  pit.  at  the  last  special 
instance  and  request  of  the  said  deft,  had,  before  that  time,  &c.  (Here  insert  the  subject 
waiter  ef  debt,  as  in  the  various  precedents  throughout  the  work,  and  then  proceed  as 
follows:)  He  the  siid  deft,  undertook,  and  then  and  there  faithfully  promised 
the  said  pit,  to  pay  him  so  much  money*  as  he  therefore  reasonably  deserved  {"^1401 
to  have,  *of  the  said  deft.,  when  he,  the  said  deft.,  should  be  thereunto  after- 
wards  requested.  And  the  said  pit  avers,  that  he  therefore  reasonably  deserved  to  have 
ef  the  said  deft  the  further  sum  of  £100  (any  sufficient  sum)  of  like  lawful  money,  to 
wit,  at  Westm.  aforesaid,  in  the  county  aforesaid,  whereof  the  said  deft,  afterwards,  to 
wit,  on  the  day  and  year  (last)  aforesaid,  there  had  no  notice. 

FOKM  OF  QUANTUM  YALEBAMT* 

(Same  as  the  above  quantum  meruit  to  the  asterisk,  and  then  proceed  as  follows :)  Ae 
the  said  last-mentioned  goods,  wares,  and  merchandize,  (according  to  the  claim,)  at  the 
tine  of  the  said  sale  and  delivery  thereof  were  reasonably  worth,  when  the  said  deft, 
should  be  thereuuto  afterwards  requested.  And  the  said  pit  avers,  that  the  said  last- 
mentioned  goods,  wares,  and  merchandises,  at  the  time  of  said  sale  and  delivery  thereof, 
were  reasonably  worth  the  further  sum  of  £100,  of  like  lawful  money,  to  wit,  at  Westm. 
aforesaid,  in  the  county  aforesaid ;  whereof  the  said  deft,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  there  had  notice. 

See  the  forms  relating  to  the  character  in  which  the  pit  sues  or  is  sued,  post,  "  Part- 
-  «•  Executors,"  «  Husband  and  Wife." 


GERERAL  ISSUE,  NOR  ASSUMPSIT. 

In  the  K.  B.  (or  C.  P.  or  Exchequer.)  Term,  8  Geo.  4. 

John  Nokes  }     And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong 

ate.  >  and  injury,  when,  &c.,  and  says,  that  he  did  not  undertake  or  promise,  in 
John  Styles.  >  manner  and  form  as  the  said  pit.  "hath  above  complained  against  him. 
And  of  this  the  said  deft  puts  himself  upon  the  country. 

For  forms  of  other  pleas  in  assumpsit,  see  the  various  titles  of  defences  throughout 
the  work. 


Evidence  for  Plaintiff. 

Under  the  General  Issue.]  Under  this  plea,  the  plaintiff  must  prove 
in  substance  all  the  material  averments  in  the  declaration :  viz.  the  induce* 
ment,  contract,  or  agreement  itself;  that  it  was  made  with  the  pit. ;  that  it 
was  made  by  deft}  that  it  was  founded  on  a  sufficient  and  legal  motive, 
inducement,  or  consideration;  that  the  subject-matter  of  it  was  to  perform 
some  legal  act,  or  to  omit  to  do  something,  the  performance  whereof  is 
not  enjoined  by  law;  that  the  plaintiff  has  performed  all  conditions  pre- 
cedent, and,  if  necessary,  given  defendant  notice  of  an  act,  or  requested 
him  to  perform  the  contract ;  that  deft,  has  not  performed  it ;  and,  lastly, 
the  damages. 
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Proof  of  Inducement*.]  If  there  be  a  special  inducement  stated  in  the 
declaration,  the  same  must,  if  material  to  the  action,  be  proved.  A  ma- 
terial variance  between  it  and  the  proof  would  be  fatal:  see  ante,  113. 

Proqf  of  the  Contract  or  Agreement  itself.]  The  mode  of  proving 
this  will  depend  on  the  mode  in  which  the  contract  or  agreement  was 
entered  into.  The  best  evidence  must  be  given  of  which  the  nature  of 
the  case  is  capable:  N.  B.  P.  293. 

If  the  contract  or  agreement  was  by  express  words,  the  same  must 
be  proved  by  witnesses  present  when  such  were  uttered,  post,  «  Wit. 
nesses;"  or  by  witnesses  who  have  heard  the  defendant  admit  the  con* 
tract  or  agreement  was  made:  ante,  "Admissions."  As  to  when  the 
contract  must  have  been  in  writing,  post, "  Vendor  and  Purchaser," 
"  Guarantee,"  &c. 

If  the  contract  or  agreement  was  implied,  or,  in  other  words,  if  it  arise 
from  certain  acts  of  the  party  himself,  from  which  a  promise  by  him  may 
reasonably  be  inferred,  those  acts  should  be  proved:  Powley  v. 
[*14lJ  Walker,  *5  T.  R.  373;  Legh  v.  Hewett,  4  East,  154.  As  where 
plaintiff  sues  upon  a  contract  by  the  defendant,  as  his  tenant,  to 
use  the  farm  in  a  husbandlike  manner,  according  to  the  customary  course 
of  good  husbandry  in  that  part  of  the  country,  the  plaintiff  must  prove 
that  the  deft  occupied  the  lands  in  question  as  his  tenant,  and  the  custom 
of  the  country:  ib.  Where  the  alleged  promise  is  a  legal  duty,  resulting 
from  the  nature  of  the  particular  service  the  defendant  has  undertaken  to 
perform,  it  suffices  to  prove  the  original  undertaking:  Nelsons,  dldridge, 
£  Stark.  435.  And,  therefore,  an  executor  who  has  assets  sufficient  for 
that  purpose,  is  liable,  upon  an  implied  promise,  to  pay  for  a  funeral, 
suitable  to  the  degree  of  his  testator,  furnished  by  the  directions  of  a  third 
person:  Sogers  v.  Price,  Ex.,  3  Yo.  &  Jerv.  28.  It  should  be  remem- 
bered, however,  that  promises  in  law  exist  only  in  cases  where  there  is 
no  special  agreement  between  the  parties:  Tbussaint  v.  Martinnant, 
£  T.  R.  100;  Gwillim  v.  Stone,  3  Tannt  433;  Temple  v.  Brown,  6  ib.; 
60.  [The  plaintiff,  a  surgeon,  for  several  years  bestowed  surgical  attend- 
ance upon  a  lady,  and,  expecting  that  she  would  amply  compensate  him 
by  a  legacy,  sent  in  no  bill.  She  died  and  left  him  nothing;  whereupon 
he  sued  her  executors,  claiming  £500.  The  jury  awarded  him  £250.  The 
court  refused  to  disturb  the  verdict  In  such  a  case,  to  disentitle  the 
party  to  sue,  there  must  be  something  more  than  the  mere  expectation  of 
a  legacy.    Baxter  v.  Gray,  4  Scott,  N.  R.  374.] 

If  the  contract  or  agreement  was  in  writing,  the  writing  must  be  pro- 
duced, Brewer  v.  Palmer,  3  Esp.  Rep.  213,  properly  stamped,  if  indeed 
a  stamp  be  necessary,  00?/, "  Stamps;"  and  it  must  be  proved  to  have 
been  duly  signed  by  deft. ;  post, "  Hand-writing."  In  some  cases  the 
production  of  the  writing  maybe  dispensed  with:  post,"  Secondary  Evi- 
dence? In  some  cases  parol  evidence  is  admissible  to  explain  it:  post, 
"  Parol  Evidence."  The  plaintiff  must  prove  the  contract  or  agreement 
in  substance  as  stated  in  the  declaration.  A  variance  in  any  circumstance 
that  is  essential  to  the  contract  is  fatal :  ante,  119,  also,  as  to  variance  in 
contract :  King  v.  Pippett,  1  T.  R.  240 ;  Bristow  v.  Wright,  Doug.  665; 
Gwinnet  v.  Phillips,  3  T.*R.  646.  If  there  has  been  any  alteration  in 
the  agreement  or  contract,  the  pit  should  be  prepared  to  explain  it :  see 
ante,  «  Alteration  of  Contract.?' 
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It  limy  as  well  be  observed,  that  no  contractor  agreement  can  be  raised 
by  a  mere  affirmation  in  discourse,  or  by  a  mere  offer  or  overture  to  enter 
into  a  contract  or  agreement  not  definitely  and  expressly  assented  to  by 
both  pit  and  deft. :  1  Rol.  Ab.  j6,  if.  P.  1 ;  Com.  D.  Action  Assumpsit, 
¥.  2 ;  Mclver  v.  Richardson,  1  M.  &  S.  567 ;  Gaunt  v.  Hill,  1  Stark. 
10;  Morris  v.  Baton,  1  C.  P.  189;  Johnson?.  King,  2  Bing.  270;  Chit 
Cont  4.  And,  to  constitute  a  sufficient  binding  contract  or  agreement  it 
ought  to  be  so  certain  and  complete  that  each  party  may  have  an  action 
on  it  There  must  be  a  mutuality  in  every  contract  and  agreement 
Cooke  v.  Oxley,  8  T.  R.  653.  There  seems,  indeed, -an  exception  to  this 
rule ;  as,  in  a  contract  void  against  one  party  by  the  Statute  of  Frauds, 
yet  it  may  be  binding  on  the  other  who  has  complied  with  the  statute : 
Roach  v.  Wadham,  6  East,  306 ;  Allen  v.  Rennet,  3  Taunt.  169 ;  Thorn- 
ton v.  Kempster,  5  ib.  788;  or  in  the  case  of  an  infant's  contract,  who  may 
always  sue,  though  not  be  sued  thereon :  Holt  v.  Clarencieux,  2  Str.  937 ; 
and  see  Bloxsome  v.  Williams,  3  B.  &  C;  232.  Where  the  contract  is 
complete,  it  is  binding,  though  it  be  agreed  that  one  party  shall  have  the 
option  of  disapproving  of  and  determining  it :  Humphreys  v.  Carvalho, 
16  East,  45;  Adams  v.  Lindsell,  1  B.  fe  A.  681.  In  the  absence  of  an 
express  promise  or  agreement  between  the  parties,  Toussant  v.  Martin* 
%ani,  2  T.  R.  100,  Cutter  v.  Powell,  6  ib.,  320,  the  law  will  frequently 
imply  one :  as,  if  I  engage  a  person  to  do  any  work,  I  impliedly  engage 
to  remunerate  him:  Jewry  v.  Busk,  5  Taunt  302,  and  he  to  use  due  care 
and  skill:  SMellsr.  Blackburne,  1  H.  Bla.  158, 162;  2  Bla.  C.  443; 
Chit  Cont  5,  6.  If,  in  the  absence  of  a  husband  abroad,  I  bury  his  de- 
ceased wife  in  a  manner  suitable  to  the  husband's  degree  in  life,  the  law 
will  imply  a  promise  by  him  to  reimburse  me ;  Jenkins  v.  Tucker,  l  H. 
Bla.  90.  Where  an  order  is  given  previously  to  the  delivery  of  goods  to 
a  bailee  to  deal  with  them  in  a  particular  manner,  to  which  he  hssents, 
upon  the  receipt  of  the  goods,  a  duty  arises  oij.  his  part  to  deal  with  diem 
according  to  the  order  previously  given  and  assented  to ;  and  the  law  im- 
plies a  promise  by  him  to  perform  such  duty :  Streeter  v.  Horlock,  7  Moo. 
287.  And  a  promise  may  be  implied  from  the  invariable  usage  and  custom 
of  trade:  Raittr.  Mitchell,  4  Czmip.  149;  Yeats  v.  Pirn,  2  Marsh. 
141 ;  Greaves  v.  Hepke,  2  B.  &  A.  131.  So,  the  custom*  of  the  [*142] 
country  will  frequently  raise  an  implied  promise,  as  in  the  in- 
stance of  way  going  crops :  Wigglesworth  v.  DaUison,  Doug.  291:  Se- 
nior v.  Armytage,  Holt.  C.  197,  ante,  141 ;  Roraston  v.  Oreen,  16  East, 
71 ;  Nay  lor  v.  Collinge,  1  Taunt  19;  1  Meriv.  15 ;  Webb  v.  Plummer, 
8B.&A.  746.  And,  in  many  cases,  where  the  deft,  has  committed  k 
tort,  the  law  raises  an  implied  promise  on  the  part  of  the  deft,  to  remune- 
rate pit  for  any  loss  he  may  have  thereby  sustained ;  and  "  the  pit  may 
waive  his  right  to  recover  damages  for  the  tort,  and  may  say,  (as  in  the 
case  of  harbouring  an  apprentice,)  that  he  is  entitled  to  the  labour  of  his 
apprentice,"  and  may  bring  assumpsit  to  recover  an  equivalent  for  that 
labour;  and  it  is  not  competent  for  the  deft,  to  answer  that  he  obtained  that 
labour  not  by  contract,  but  by  wrong:"  p,  Mansfield,  C.  J.,  Ligf^fy  v. 
Clouston,  l  Taunt  114.  An  implied  promise  cannot  arise  from  a  mere 
moral  obligation :  Hawkes  v.  Saunders,  Cowp.  290 ;  Blight  v.  Page,  3 
B.  &  P.  294,  n.;  Atkins  v.  Banwell,  2  East,  506 :  Chit.  Cont  10.  See 
further,  as  to  implied  contracts,  post,  u  Warranty,91  "  Landlord  and 
Tenant" 
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Pfioof  that  the  contract  or  agreement  was  made  with  the  PtointfjfJ\ 
It  must  be  proved  that  the  pit.  was  the  person  with  whom  the  contract 
tras  made;  or,  in  other  words,  that  he  was  the  party  legally  and  really 
interested  in  it  when  made:  Skinner  v.  Slocks,  4  B.  &  A.  437;  Anderson 
v.  Martindale,  1  East,  497;  Dawes  v.  Peck,  8  T.  R.  392;  1  Saund.  164. 
Proof  of  his  having  entered  into  by  his  agent  will  do :  post, u  Principal 
and  Agent."  Pit.  having  an  equitable  interest  in  a  contract  is  not  suffi- 
cient: therefore,  a  cestui  que  trust  cannot  sue:  Jillen  v.  Jenlett,  Holt,  G. 
641.  And,  where  a  promise  is  made  to  A.  to  pay  him  a  sum  of  money 
for  the  use  tfr  benSftt  of  B.,  B.  cannot  sue,  having  no  legal  interest;  the 
action  should  have  been  brought  by  A.:  Shaw  v.  Shertoood,  Cro.  E.  729: 
Cramlingtoncv.  Evans,  2  Verit.  310;  Carth.  5.  But,  if  the  promise  had 
been  with  A.  to  pay  B.  a  sum  of  money,  A.  or  B.  might  sue:  Carnegie  v. 
Waugh,  2  D.  &  R.  277;  3  B.  &  P.  149,  n.;  Comp.  of  Peltmakersv. 
Davis,  1  B.  &  P.  101;  Phillips  v.  Bateman,  16  East,  370;  B.  N.  P.  13?. 
And,  in  some  cases,  where  a  person  has  made  a  contract  for  the  benefit 
of  another,  the  latter  may  adopt  it,  and  sue  thereon:  Ha^edorn  v.  Oliver- 
eon,  SM.&S.  485,  490.  Where  money  in  litigation  between  two  parties 
was,  by  mutual  consent,  paid  over  to  a  person  in  trust  for  the  party  enti- 
tled, it  was  held  that  it  could  only  be  sued  for,  and  recovered  from  the 
trustee,  by  the  party  entitled  to  it:  Ker  v.  Osborne,  9  East,  378.  But 
where  A.  gave  a  sum  of  money  into  the  hands  of  B.  to  pay  to  C,  and  B. 
had  not  paid  it  over  to  C;  it  was  held  that  if  C.  had  not  consented  to  re- 
ceive this  sum  of  B.,  A.  might  countermand  the  authority,  and  recover  it 
back  from  B.:  Owen  v.  Bowen,  4  Carr.  &  Payne,  93.  And  money  de- 
posited with  a  stakeholder  can  only  be  recovered  from  him  by  the  party 
legally  entitled  to  it:  Pichardv.  Bankes,  13  East,  20;  Cotton  v.  7%«r- 
land,  5  T.  R.  405;  Auburtv.  Walsh,  3  Taunt.  277;  Smith  v.  Bickmore, 
4  i ft.,  474.  And,  where  a  person,  holding  a  bill  of  exchange  in  trust  for 
another,  commenced  an  action  on  it,  and  then  became  bankrupt,  the  deft, 
having  escaped,  the  assignees  brought  an  action  for  the  escape,  and  re- 
covered damages  to  the  amount  of  the  bill;  it  was  held,  that  the  person 
berfeftcially  interested,  and  for  whom  the  bankrupt  held  the  bill  in  trust, 
might  maintain  an  action  for  money  had  and  received  against  the  assign- 
ees for  the  amount  thus  recovered  by  them,  allowing  them  the  costs  and 
expenses:  Randoll  v.  Bell,  1  M.  &  S.  714.  "When  goods  are  to  be 
delivered  at  a  distance  from  the  vendor,  and  no  charge  is  made  by  him  for 
the  carriage,  they  become  the  property  of  the  vendee  as  soon  as  they  are 
sent  off;"  Pragano  v.  Long,  4  B.  &  C.  222 ;  and  he  being  the  person  to 
whom  they  belong,  the  law  implies  the  contract  for  the  carriage  to  have 
been  made  by  the  vendee,  who  is  therefore  the  proper  person  to  sue  for 
any  negligence  on  the  part  of  the  carrier:  Dawes  v.  Peck,  8  T.  R.  330;  8 
Saund.  47,  k.;  Moores  v.  Hopper,  2  N.  R.  411 ;  Anderson  v.  Clarke,  % 
Bing.  20.  But,  if  the  property  in  the  goods  has  not  become  vested  in  the 
vendee,  he  will  have  no  legal  interest  in  the  contract,  to  enable  him  to 
support  an  action  of  assumpsit :  Sargent  v.  Morris,  3  B.  &  A. 
£*1#3]  *277;  Evans  v.  Marlett,  1  Ld.  Raym.  271;  King  v.  Meredith, 
2  Camp.  639.  In  some  cases,  agents  beneficially  interested  in  a 
contract,  may  sue:  ante,  "  Agent,  Actions  by"  As  to  actions  by  corpo- 
rations, post,  "Corporation."  If  it  appear  that  the  pit.  has  no  legal  inter- 
est in  the  contract,  he  will  be  nonsuited.    The  pit.  should  be  prepared  to 
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shew  his  ability  to  sue,  if  it  is  supposed  deft  will  set  up  a  defence  denying 
it ;  such  as  bankruptcy,  alien  enemy,  coverture,  &c    See  those  titles. 

The  pit  must  prove  that  he  is  the  only  person  with  whom  the  contract 
was  made,  or  in  whom  the  legal  interest  in  the  contract  was  vested  at  the 
tune  of  its  being  made :  for  all  the  parties  in  whom  the  joint  legal  inter* 
est  in  a  contract  is  vested  must  join  in  the  action ;  and  this  though  the 
contract  was  made  with  several,  or  was  in  its  terms  joint  and  several : 
Ecciestonv.  Clips  ham,  1  Saund.  153;  Withers  v.  Bircham,  3  B.  &  C. 
254;  6  D.  &  R.  106;  Anderson  v.  Martindale,  1  East,  497,501.  There- 
fore, where  pit  sued  as  principal  of  Furnival's  Inn  Society,  on  an  account 
stated  with  him  for  money  due  to  him  and  the  seniors  of  the  society,  it 
was  held  had  in  arrest  of  judgment,  former  cur. — "  A  promise  to  one  is  a 
promise  to  all,  and  all  of  them  must  join ;  for  the  debt  upon  the  account 
stated  arises  to  so  many  particular  persons:"  7  Mod.  116.  And,  where 
the  pit  make  a  payment  in  one  sum,  as  a  joint  payment,  they  must  join 
in  an  action  to  recover  the  money  so  paid,  &c.:  May  v.  May,  1  C,  &  P. 
44.  Where  bail  called  together  upon  an  attorney,  and  employed  him  to 
surrender  their  principal,  they  must  both  join  in  action  against  the  attor- 
ney for  neglecting  to  effect  the  render  pursuant  to  his  undertaking:  for  the 
retainer  being  joint,  by  reason  of  the  bail  being  mutually  responsible  for 
each  other,  and  the  act  to  be  done  operating  equally  in  favour  of  each,  a 
joint  undertaking  would  necessarily  be  implied:  Hill  v.  Tucker,  1  Taunt 
7,  9.  So,  where  the  separate  cattle  of  A.  and  B.  were  distrained,  and  C, 
in  consideration  of  £\Q  paid  him  by  them  jointly,  promised  to  have  their 
cattle  re-delivered  to  them,  the  court  held  that  A.  and  B.  should  join  in 
the  action,  because  the  contracts  were  joint:  "it  not  being  known  how 
much  the  one  gave,  and  how  much  the  other:"  1  Rol.  Ab.  31,  pi.  9;  Sty* 
156-7,  203.  Though  it  is  competent  to  parties,  in  forming  a  company, 
to  enter  into  an  agreement  that  two  of  the  members  may  sue,  yet  no  sub- 
sequent alteration,  without  the  consent  of  the  member  to  be  sued,  can 
give  a  right  of  action  to  only  one  of  the  company:  Davis  v.  Hawkins,  3 
M.  &  S.  488.  But,  where  several  persons  jointly  interested,  agreed  to 
horse  a  coach,  each  of  them  one  stage  on  a  road,  and  that,  in  case  of  tie- 
fault,  one  of  them  should  sue  the  defaulter  for  a  penalty,  which  should  be 
divided  amongst  the  non-defaulters,  but  in  which  deft,  should  have  no 
interest,  it  was  held,  an  action  would  lie  on  the  agreement  against  the 
defaulter  by  the  party  so  appointed  to  sue,  and  that  the  others  need  not 
be  joined :  Radenhurst  v.  Bates,  3  Bing.  463.  If  the  cause  of  action  and 
legal  interest  of  the  pit.  in  the  contract  is  several,  he  need  not  join  any 
other  party,  though  the  words  of  the  contract  made  such  party  jointly 
interested:  Anderson  v.  Martindale,  1  East,  497;  1  Saund.  153,  n.  1 
Chit.  PL  6.  And,  in  case  of  a  joint  interest,  if  two  or  more  have  paid  their 
shares,  the  third  may,  in  respect  of  such  severance,  sue  alone  for  his  pro* 
portion:  Garret  v.  Taylor,  1  Esp.  D.  117.  And,  when  a  contract  is 
expressly  made  with  one  partner  only,  and  deft,  did  not,  at  the  time  of 
the  contract,  know  there  were  other  partners,  that  one  may  sue:  as,  where 
one  of  several  joint  owners  of  a  ship  engaged  in  the  whale  fishery  jpade 
the  contract  with  the  deft,  who  did  not  know  at  the  time  that  others  were 
concerned,  it  was  held,  that  the  action  lay  either  by  the  party  with  whom 
the  contract  was  actually  made,  or  in  the  names  of  all  the  parties  really 
interested:  Skinner  v.  Stocks,  4  B.  &  A.  437;  Parsons  v.  Crosby,  5  Esp. 
Sep.  199.    A  mere  nominal  partner,  who  has  no  legal  interest,  need  not 
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be  joined,  Glossop  v.  Colman,  I  Stark.  25,  Guidon  v.  Robson,  2  Camp. 

302,  Teed  v.  Elworthy,  14  East,  210,  Dubois  v.  Ludert,  1 
[*144]  Marsh.  246,  *  Davenport  v.  Rackstrow,  1  C.  &  P.  89, 1  Chit  PL 

7;  nor  need  an  infant,  1  Stark.  25,  or  dormant  partner,  Surge  v. 
De  Tastet,  3  Stark.  53,  Lloyd  v.  Archborole,  2  Taunt  324,  5;  sedvide 
1  Marsh.  246.  But  pit.  should  be  prepared  to  prove  the  fact  of  such  party 
being  a  mere  nominal  or  dormant  partner,  or  an  infant :  post, "  Partners," 
" Infant"  If  the  contract  is  made  with  others  who  are  not,  but  ought 
to  be,  joined,  it  will  be  ground  of  nonsuit  on  the  trial,  1  Saund.  291,/, 
Snelgrove  v.  Hunt,  2  Stark.  424,  1  Chit  Rep.  74,  s.  c,  or  for  a  plea  in 
abatement,  Com.  D.  Abt.  E.  12;  and,  if  the  defect  appear  upon  the  plead- 
ings, the  deft  may  take  advantage  of  the  nonjoinder  on  writ  of  error, 
Slingsby9s  case,  5  Co.  18,  b.,  1  Saund.  154,  a.,  Leglise  v.  Champante,  2 
Str.  820,  Vernon  v.  Jefferys,  ib.  1146,  Bull.  N.  P.  158,  Cabelv.  Vaugf- 
han,  1  Vent  34,  Skin.  401 ;  or  he  may  demur,  or  arrest  the  judgment :  1 
Saund.  291,/,  154,  a.j  2  Str.  820;  ib.  1146;  Scott  v.  Godwin,  I  B.  & 
P.  75.  The  omission  will  be  a  ground  for  nonsuit,  though  the  party  be 
dead:  Jell  v.  Douglas,  A  B.  &  A.  374. 

In  an  action  by  several  plaintiffs,  it  must  be  proved  that  the  contract 
was  in  terms  made  with  them,  or  that  their  legal  interest  in  it  was  joint 
at  the  time  it  was  entered  into,  otherwise  they  should  have  sued  sepa- 
rately:  Brand  v.  Boulcott,  3  B.  &  R.  235;  Osborne  v.  Harper,  5  East, 
225.  See  the  instances,  post, "  Partners,  Actions  by."  If  persons  join 
as  plaintiffs  in  the  action  who  should  not,  it  will  be  good  cause  of  nonsuit 
at  the  trial:  Brand  v.  Boulcott,  3  B.  &  P.  235 ;  or  it  is  cause  of  abate- 
ment, Com.  D.  Abatement,  E.  12  ante,  14 ;  or  if  the  objection  appear 
upon  the  face  of  the  declaration,  the  deft,  may  demur  generally,  2  Saund. 
115,  Ward  v.  Branston,  3  Lev.  363 ;  or  move  in  arrest  of  judgment,  1  B. 
&  A.  81 ;  or  bring  a  writ  of  error,  ib. 

.  When  the  assignee  of  a  contract  sues,  he  must  prove  an  express  pro- 
mise to,  or  contract  with  him,  to  perform  the  contract,  in  consideration  of 
forbearance,  or  in  respect  of  some  other  new  consideration,  according  to 
the  fact  stated  in  declaration :  1  Saund.  210,  n*  1 :  Innes  v.  Dunlop,  8  T. 
R.  595 ;  Suttees  v.  Hubbard,  4  Esp.  Rep.  204.  A  contract  being  a  chose 
in  action,  is  not  assignable  at  common  law,  so  as  to  entitle  the  assignee  to 
maintain  actions  in  his  own  name ;  and  the  assignee  must,  therefore,  pro* 
ceed  in  the  name  of  the  assignor,  Brooks  v.  Sower  by,  3  Moore,  184, 
Master  v.  Miller,  4  T.  R.  340-1,  Splidt  v.  Bowles,  10  East,  281 ;  or,  in 
case  of  his  death,  in  his  representative's,  Seddon  v.  Senate,  13  East,  73, 
4  T,  R.  340 ;  and,  even  though  the  assignor  has  become  bankrupt,  the 
action  must  be  in  his  name,  and  not  in  that  of  the  assignee  of  such  bank- 
rupt, as  he  is  only  entitled  to  sue  a  contract  wherein  the  bankrupt  was 
beneficially  interested;  Carpenter  v.  Marne,  3  B.  &  P.  40;  Ardenv. 
Wat  kins,  3  East,  320 ;  10  East,  279.  So,  in  the  case  of  a  composition- 
deed,  an  action  thereon  should  in  general  be  in  the  name  of  the  debtor, 
and  not  the  trustee :  1  Chit.  PI.  1 1.  There  may  be  a  change  of  credit,  by 
agreement,  between  the  parties,  proof  of  which  will  entitle  the  plaintiff  to 
recover  though  he  be  not  the  original  contractor  with  defendant :  thus 
."Suppose  A.  owes  B.  £100,  and  B.  owes  C.  £100,  and  the  three  meet, 
and  it  is  agreed  between  them  that  A.  shall  pay  C.  the  £100,  B/s  debt  is 
extinguished  and  C.  may  recover  that  sum  against  A.9'  Tatfack  v. 
Harris,  3  T.  R.  180;/>.  Bulkr,J.,  Hodgson  v.  Anderson,  3  B.  &C.  855} 
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5 IX  &  R.  725 ;  Wharton  v.  Walker,  4  ib.  166.  It  is  absolutely  neces- 
sary ha  this  case,  that  B.'s  debt  should  be  extinguished  by  the  arrange- 
ment, WiUon  v.  Cottpland,  5  B.  &  A.  228,  Wharton  v.  Walker,  4  B.  & 
C.  163,  Sprat t  v.  Hobhouse,  4  Bing.  173;  and  which  is  not  so,  unless 
Ihere  be  a  communication  between  all  the  parties,  and  an  express  agree- 
ment by  the  plaintiff  to  accept  the  defendant  as  his  debtor  only:  Wharton 
v.  Walker,  4  B.  &  C.  163.  As  to  form  of  action  in  such  case,  post, 
u  Money  Had  and  Received.79  In  such  a  case,  defendant  cannot  object 
to  the  want  of  consideration  between  plaintiff  and  his  debtor :  Griffith  v. 
Young,  12  East,  313, 5.  In  some  cases,  by  express  legislative  provision, 
and  in  others  by  the  custom  of  merchants,  the  assignee  of  a  chose 
in  action  may  *sue :  post,  "  Bond,"  "  Bail- Bond,"  "  Replevin-  [*145| 
Bond,"  "Bastardy-Bond,"  «  Bill  of  Exchange,"  "Judgment." 
Oa  covenants  running  with  the  estate  in  land,  an  assignee  may  some- 
times sue :  pott,  "  Covenant :"  so  may  assignees  of  a  bankrupt,  by  opera- 
tion of  law,  post, "  Bankrupt" 

In  the  case  of  a  surviving  partner  or  partners'  suing,  the  death  of  the 
deceased  partner  must  be  proved ;  post,  " Death"  "  Parish  Register;" 
and,  as  to  how  partners  should  in  general  sue  in  the  case  of  the  death  of 
a  partner,  post,  "  Partners." 

In  the  case  of  an  executor  or  administrator,  or  heir  at  devisee,  suing, 
see  the  titles,  post,"  Executor  and  Administrator,"  "Air,"  "Devisee;" 
and,  as  to  actions  at  the  suit  of  assiguees  of  a  bankrupt,  post,  "  Bank- 
rupt;" or  insolvent, post,  "Insolvent;"  ox  husband  and  wile,  post,  "Hus- 
band and  Wife." 

Proof  that  the  Contract  or  agreement  was  made  by  deft.]  The  pit 
must  prove  either  that  deft,  himself,  or  his  agent,  actually  made  an  express 
contract,  or  that  there  are  facts  from  which  the  law  will  imply  deft's  eon- 
tract,  ante,  141.  Thus,  it  has  been  held  that  a  captain  of  a  troop,  while 
absent,  was  not  liable  for  subsistence  furnished  to  the  troop,  though  he 
derived  a  profit  upon  the  subsistence-money,  which  had  been  raid  by 
government,  and  though  the  troop  still  continued  under  his  military  or- 
ders, another  officer  who  had  the  actual  command,  having  issued  the 
orders  for  subsistence  and  received  the  subsistence-money:  Myrtle  v. 
Beaver,  1  East,  135 ;  Rice  v.  Chute,  ib.  579 ;  Young  v.  Br  under,  8  East, 
10:  1  Chit  PL  23.  And  the  seller  of  a  ship,  although  deemed  to  be  the 
legal  owner  at  the  time,  was  held  not  to  be  answerable  for  repairs,  where 
the  purchaser,  in  the  interval  elapsing  between  the  inception  and  comple- 
tion of  his  conveyance,  ordered  the  master  to  take  her  to  be  repaired, 
which  he  did :  Young  v.  Brander,  8  East,  10 ;  Fraser  v.  Marsh,  13  East, 
238.  For  the  same  reasons,  an  agent  cannot  in  general  be  sued,  ante, 
u  Agent,  Actions  against,  by  Third  Persons."  As  to  the  proof  when 
deft  entered  into  the  contract  by  his  agent,  see  post,  "  Principal  and 
Agent."  If  it  be  expected  that  deft  will  set  up  the  defence  of  incapacity 
to  contract,  such  as  his  having  been  an  infant,  lunatic,  under  coverture, 
duress,  drunkenness,  &c,  pit.  should  be  prepared  to  disprove  these  facts : 
see  those  titles. 

The  pit  should  be  prepared  to  disprove  that  the  deft  was  a  partner  in 

the  contract,  if  there  be  the  slightest  ground  for  such  a  defence,  for  a 

party  cannot  be  pit  as  well  as  deft  in  an  action,  which  would  be  the  case, 

if  he  were  suing  a  partner  in  the  contract :  Maimoarmg  v.  Newman,  2  B. 

vol.  1.  22 


146  ASSUMPSIT,  EVIDENCE  FOR  PLAINTIFF. 

ft:  P.  124,  2  Chit  Rep.  599 ;  Bosanquet  v.  Wray,  2  Marsh  319 ;  6  Taunt 
597,  fr.  <?.  See  further,^/, *  Partner*,"  as  to  when  they  may  sue  each 
other,  and  the  evidence  in  the  action. 

The  pit.  need  not  be  prepared  to  prove  that  he  has  sued  all  the  pasties 
who  contracted,  as  the  nonjoinder  of  defts.  cannot  be  taken  advantage  of 
at  the  trial :  ante,  14. 

The  pit.  should  prove,  in  an  action  against  two  or  more  defts.  that  they 
jointly  entered  into  the  contract;  otherwise  pit  would  be  nonsuited,  if  it 
does  not  appear  on  the  pleadings  that  they  did  not  jointly  contract :  Shir- 
rcffv.  Wilks,  1  East,  52]  Porter  v.  Harris,  1  Lev.  63;  B.  N.  P.  12$; 
Siffkin  v.  Walker,  2  Gamp.  308;  Max  v.  Roberts,  12  East,  94 ;  Wrall 
v.  King,  ib.  454 ;  1  Chit.  PI.  34.  Therefore,  in  an  action  against  three, 
two  only  of  whom  were  liable  to  be  sued,  and  the  party  not  liable,  to- 
gether with  one  of  those  who  was  liable,  suffered  judgment  by  default, 
and  the  other  party  pleaded  the  general  issue,  it  was  held  nevertheless 
necessary  that  pit.  should  prove  they  all  three  jointly  contracted,  1  East, 
&2,  and  see  Hanway  v.  Smith,  3  T.  R.  662 ;  and  so,  where  the  pit  sued 
on  a  joint  and  several  promissory  note,  against  all  the  makers  jointly,  and 
one  of  them,  by  his  plea,  admitted  his  handwriting  to  the  note, 
[*146]  but  *the  other  defts.  pleaded  non  assumpsit,  the  pit  was  non- 
suited, jpr  not  proving  the  handwriting  of  the  deft,  who,  by  his 
plea,  had  so  adufflted  it :  Gray  v.  Palmer,  1  Esp.  Rep.  135.  When  one 
of  several  defts.  is  discharged  from  liability  by  matter  subsequent  to  the 
making  of  the  contract,  as  by  his  bankruptcy  and  certificate,  &c9  the  fail- 
ure on  the  trial  as  to  him  on  such  grounds  does  not  preclude  the  pit  from 
recovering  against  the  other  parties,  and  should  the  deft,  avail  himself  of 
his  want  of  liability,  by  pleading  his  certificate,  pit  may  enter  a  nol.  pro*. 
as  to  him,  and  proceed  against  the  rest,  Noke  v.  Ingham,  1  Wils.  89, 1 
Saund.  207,  a.,  Chandler  v.  Parkes,  3  Esp.  Rep.  77 ;  but*  where  the  con- 
tract has,  in  fact,  been  made  by  all  the  defts.,  yet,  in  point  of  law,  is  not 
binding  on  some  or  one  of  them,  by  reason  of  their  not  having  been  ori- 
ginally liable,  as  from  infancy,  coverture,  &c.,  it  will  be  a  ground  of  non- 
suit if  such  party  be  joined,  3  Esp.  Rep.  77, 1  Chit  PL  35;  and  pit  can- 
not cure  the  defect  by  entering  a  nolle  prosequi  as  to  him,  ib.,  but  must 
commence  a  fresh  action  against  the  rest  only :  Burgess  v.  Merrill,  A 
Taunt.  468;  CKbbsr.  Merrill,  3  ib.  307;  Teed  v.  Elwerthy,  14  East, 
814;  Jaffray  v.  Black,  5  Esp.  Rep.  47.  If  the  action  is  founded  on  a 
tort,  as  in  debt  on  a  penal  statute,  or  the  like,  the  joinder  of  too  many 
defts.  is  no  ground  of  objection:  Carth.  361 :  post,  "  Carriers."  And  the 
joinder  of  too  many  defts.,  executors,  is  no  ground  of  objection :  1  Saund* 
207,  a. :  post,u  Executors."  If  it  appear  upon  the  face  of  the  plead- 
ings, that  too  many  persons  are  made  defts,,  deft,  may  demur  generally, 
or  move  in  arrest  of  judgment,  or  bring  a  writ  of  error.  Mansell  v.  Bur- 
ridge,  7  T.  R.  352.  As  to  the.  mode  of  proving  a  joint  contract,  post* 
*  Partners." 

In  an  action  against  a  surviving  partner,  there  is  no  occasion  to  prove 
the  death  of  the  deceased  partner,  nor  is  it  necessary  to  prove  that  the  deft. 

Sintly  contracted  with  him,  if,  indeed,  the  pit  does  not  declare  against 
m  as  surviving  partner. 

If  the  action  be  against  the  assignee  of  a  contract,  the  pit.  must  prove 
a  fresh  agreement,  founded  on  consideration  entered  into  between  him 
and  the  deft.,  and  as  stated  in  the  declaration,  3  B.  ft  C.  855,4  B.  ft  C.  16&. 
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Anstey  v.  Marden,  1N.R.  184,  Evans  v.  Drumrnond,  4  Esp.  Rep.  91, 
Heed  v.  fPfo'fe,  5  Esp.  Rep.  123,  Toip&y  v.  Martens,  8  T.  R.  451,  Bod- 
denham  v.  Purchas,  8  B.  &  A.  39,  #?&<m  v.  Coupland,  5  E.  &  A.  888, 
JtaieJ  y.  Douglas,  1  H.  Bla.  830,  1  Cbit.  PL  37,  ante,  144;  for,  in  gene- 
ral, in  the  case  of  a  mere  personal  contract,  the  action  for  the  breach  of  it 
cannot  be  brought  against  a  person  to  whom  the  contracting  party  has 
assigned  his  interest,  and  the  original  party  alone  can  be  sued:  ib.  1  Chit 
PL  36.  Proof  that  the  deft  is  the  endorsee  of  a  bill  of  lading,  requiring 
the  delivery  to  order,  on  payment  of  freight,  renders  him  liable:  Bell  v. 
Kymer,  1  Marsh.  146;  Finder  v.  Wilks,  ib.  850;  Wilson  v.  Kymer, 
1M.&S.  157.  -  Proof  that  the  deft  (who  was  the  consignee  or  purchaser 
of  goods)  accepted  the  goods,  in  pursuance  of  the  usual  bill  of  lading,  will 
lender  him  liable  for  the  freight,  unless  he  was  the  mere  agent  of  the  con- 
signor, and  that  was  known  to  the  pit  or  master  of  the  ship:  Ward  v. 
Felton,  1  East,  507;  Finder  v.  Wilks,  1  Marsh.  848.  In  the  case  of 
covenants  running  with  the  land,  which  concern  real  property  or  the 
estate  therein,  the  assignee  of  such  covenant  may  sometimes  be  sued; 
post, "  Covenant." 

The  proof  for  pit  in  actions  against  executors,  &c.  bankrupts,  assignees 
of  bankrupts,  insolvents,  husband  and  wife,  will  be  found  under  their 
respective  titles,  post. 

Froqfqfthe  Motive,.  Inducement,  or  Consideration  for  the  Contract.] 
The  pit  must  prove  that  the  contract  was  founded  on  a  sufficient  and  legal 
motive,  inducement,  or  consideration;  and  this  though  the  contract  was 
in  writing,  Bonn  v.  Hughes,  7  T.  R.  350,  n.;  or  the  contract  is  void,  and 
no  action  can  be  maintained  on  it;  8  Bla.  C.  444;  Chit  Cont  7. 
*In  actions  on  bills  of  exchange  and  promissory  notes,  this  is  [*147] 
not,  in  general,  necessary :  post, "  Bills  of  Exchange"  The  con' 
sideration  must  be  proved,  as  stated  in  the  declaration,  or  a  variance  would 
be  fatal,  ante,  114;  and  see  the  various  instances  under  the  different 
titles  throughout  this  work. 

A  consideration  is  sufficient  if  it  arise  "  from  any  act  of  the  pit,  from 
which  the  deft.,  or  a  stranger,  derives  a  benefit  or  advantage,  however 
snail,  if  such  act  is  performed  by  the  pit  with  the  consent,  express  or 
implied,  of  the  deft.,"  8  Saund.  137,  e.;  Longdridge  v.  Dorville,  5  B.  & 
A.  188 ;  or  by  reason  "  of  any  damage,  or  any  suspension  or  forbearance 
of  pit's  right  at  law  or  in  equity;  or  any  possibility  of  a  loss  occasioned 
to  the  pit  by  the  promise  of  another,  although  no  actual  benefit  accrues 
to  the  party  undertaking:"  1  Saund.  811,  c.  It  is  not  essential  that  the 
consideration  should  be  adequate  in  point  of  actual  value,  as  the  law  does 
not  weigh  the  quantum  of  the  consideration,  having  no  means  of  deciding 
upon  this  matter ;  and  it  would  be  unwise  to  interfere  with  the  facility  of 
contracting,  and  die  free  exercise  of  the  judgment  and  will  of  the  parties, 
by  not  allowing  them  to  be  sole  judges  of  the  benefits  to  be  derived  from 
their  bargains,  provided  there  be  no  incompetency  to  contract,  and  the 
agreement  violate  no  rule  of  law.  It  is  sufficient  that  a  slight  benefit  be 
conferred  by  the  pit  on  the  deft.,  or  a  third  person,  or  even  if  the  pit 
sustain  the  least  injury,  inconvenience,  or  detriment,  or  subject  himself  to 
any  obligation,  Pillans  v.Mierop,  3  Bur.  1678,  &c,  Bates  y.  Cort,  8  B. 
fc  C.  474,  without  benefiting  the  deft,  or  any  other  person:  Chit.  Contr. 
1-,  Sturlyn  v.  Albany,  Cro.  El.  67 ;  Com.  D.  Assumpsit,  B.;  Jones  v. 
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Ashburnham,  4  East,  463 ;  Bunn v.  Guy,  ii.194;  Williamson  v.  Cle- 
ments, 1  Taunt.  593;  Phillips  v.  Bateman,  16  East,  372;  Richardson 
v.  Mellish,  2  Bing.  242;  Whitehead  v.  Greetham,  t'A.,464;  Merely  v. 
Boothby,  3  ib.  112, 113.  An  undertaking  to  pay  if  deft,  will  prove 
his  debt,  is  a  sufficient  consideration  for  the  deft's  promise,  Sid.  57,  and 
see  Sturlyn  v.  Albany,  Cro.  EL  67 ;  bnt  the  mere  undertaking  to  pay 
the  debt  of  a  third  person  is  not  sufficient,  if  there  be  no  new  considera- 
tion, as  forbearance,  &c,  1  Rol.  Ab.  27,  pi.  49,  and  credit  was  not  given 
at  the  promiser's  request :  Fell,  Merc.  G.  39, 40,  240.  The  mere  delivery 
by  the  pit  to  the  deft,  of  the  goods  of  the  former,  is  a  sufficient  considera- 
tion for  the  deft.'s  promise  to  account  for  and  take  care  of  the  same:. 
Coggs  v.  Bernard,  2  Ld.  Raym.  819.  It  is  a  sufficient  consideration  for 
a  promise,  that  pit.  undertook  to  endeavour  to  perform  any  act  at  the 
deft's  request,  Goring  v.  Goring ,  Yelv.  11,  Hob.  105,  Bohenhamr. 
Thaeker,  2  Vent  71,  74,  Com.  D.  .Assumpsit,  B.  5;  but  the  endeavour 
must  be  proved  to  support  the  action.  An  agreement  to  refer  to  arbitra- 
tion, to  settle  boundaries,  to  prevent  litigation,  is  sufficient :  1  Ves.  23 ; 
Com.  D.  Action  on  case  on  "Assumpsit,"  Longdridge  v.  Dorville,  5  B. 
ft  A.  117.  The  relinquishing  a  claim  to  a  doubtful  title,  Thornton  v. 
Fairies,  2  Moo.  406,  the  written  assignment  by  the  pit  to  the  deft,  of  a 
mere  parol  agreement  between  the  former  and  a  third  person,  for  the  sale 
of  a  house  to  the  pit.,  the  benefit  whereof  the  deft  receives  accordingly, 
Seaman  v.  Price,  2  Bing.  437,  are  sufficient  considerations.  A  waiver  of 
a  tort',  from  which  the  deft,  derived  a  benefit,  is  a  sufficient  consideration 
for  a  promise  by  him,  Hill  v.  Perrott,  3  Taunt.  274,  King  v.  Langham, 
2  T.  R.  145,  Reedy.  James,  1  Stark,  134,  Gill  v.  Kymer,  5  Moo.  525; 
and  even  in  cases  where  no  loss  was  sustained  by  the  pit,  Davis  v.  Mor- 
gan, 4  B.  &  C.  12.  The  consideration,  however,  must  not  be  wholly 
worthless ;  therefore,  a  promise  to  forbear  "  for  a  little  while"  has  been 
•held  not  to  be  a  sufficient  consideration,  1  Bulst  41 ;  see  further,  post, 
u  Forbearance."  The  mere  doing  that  which  the  pit  was  bound  in  law 
to  perform,  is  not  a  sufficient  consideration ;  therefore,  a  promise  to  pay 

witness  for  loss  of  time  is  not  sufficient,  the  witness  being  bound 
[*148]  by  subpoena  to  attend :   Willis  v.  Peckham*  1  B.  &  B.  515, 

4  Moo.  300,*.  c;  Moor  v.  Adam,  5  M.  &  S.  156 ;  and  see  Harris 
v.  Watson,  Peake's  Rep.  72;  Brown  v.  Crump,  1  Marsh.  567;  Newman 
v.  Walters,  3  B.  ft  P.  612;  Dafter  v.  Cresswell,  2  C.  &  P.  161.  A  mere 
moral  obligation  to  pay  a  debt,  or  perform  a  duty,  is  a  sufficient  considera- 
tion to  support  an  express  promise,  although  no  legal  liability  existed  at 
the  time  of  making  such  promise,  Hawkes  v.  Saunders,  Cowp.  290, 
Wennal  v.  Adney,  3  B.  ft  P.  249,  n.,  Atkins  v.  Banwell,  2  East,  506 ; 
or  although  no  legal  responsibility  ever  existed:  Seaman  v.  Price,  d 
.  Bing.  437;  Hyeling  v.  Hastings,  1  Ld.  Raym.  389.  But,  in  these  cases 
there  must  be  a  strict  and  undoubted  moral  consideration :  Harris  V- 
Watson,  Peake's  Rep.  72;  Brown  v.  Crump,  1  Marsh.  567;  Willis  v. 
Peckham,  1  B.  fit  B.  515.  Natural  affection  only  is  not  a  sufficient  con- 
sideration: Brett  v.  J.  S,  Cro.  El.  756,  3  B.  &  P.  249,  n.  If  the  con- 
sideration be  such  that  it  was  utterly  impossible,  in  fact  or  law,  to  be 
performed,  it  is  insufficient,  5  Vin.  Ab.  110,  111,  l  Rol.  Ab.  419,  Harvy 
v.  Gibbons,  2  Lev.  161,  Tout  ting  v.  Hubbard,  3  B.  &  P.  296,  n.;  Nerot 
v.  Wallace,  3  T.  R.  22,  Seaman  v.  Price,  2  Bing.  437 ;  but,  if  the  per- 
formance of  the  consideration  be  merely  improbable  or  difficult,  Co.  Lit. 
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206,  a.  n.  1, 179,  a.,  TAornAoriw  v.  Whitacre,  2  Ld.  Raym.  1114,  Chit 
Con.  14,  or  impossible  only  with  regard  to  the  party  to  perform  it,  or  he 
might  legally  and  in  fact  cause  it  to  be  performed  by  others,  it  will  be 
sufficient,  ib.  3  Chit  Com.  L.  100 ;  as  to  the  statement  of  the  considera- 
tion, an/e,  115. 

A  consideration  is  legal  if  it  be  not  repugnant  to  the  revealed  law  of 
God,  to  the  general  policy  of  the  common  law,  or  to  some  legislative  pro- 
vision: Lightfoot  v.  Tenant,  1  B.  &  P.  554;  1  Fonbl.  345.  Illegal  con- 
siderations may  be  distinguished  in  three  heads :  1.  The  doing  an  act 
malum  in  se,oi  malum  prohibitum;  2.  The  omission  of  the  performance 
of  a  legal  duty ;  and,  3.  a  stipulation  encouraging  such  crime  or  omis- 
sion; 1  Bk.  C.  57;  Co.  Lit.  206,  b.  n.  1;  Lloyd  v.  Johnson,  1  B.  &  P. 
340.  They  are  either  void  at  common  law  or  by  statute.  Those  void  at 
common  law  and  some  by  statute,  and  the  consequent  defences  arising 
thereon,  will  be  considered,  post,  "  Illegal  Consideration."  The  rest  of 
those  which  are  void  by  statute,  and  the  consequent  defences  arising  on 
them,  will  be  found  under  the  various  titles  of  *  Usury,"  "  Qaming,*9 
"Hors+racing,"  «  Stockjobbing,"  «  Offices,  Sale  of,"  "Simony,"  "Elec- 
tion,99 u  Sunday99 

The  effect  of  the  illegality  of  consideration  will  be  more  fully  consider- 
ed, post,  u  Illegal  Consideration"  It  may,  however,  be  here  observed, 
that  if  only  a  portion  of  the  consideration,  or  subject  matter  of  an  agree- 
ment or  promise,>be  invalid  at  common  law,  that  part  of  it  can  be  separated 
from  the  rest,  and  may  be  rejected,  and  the  rest  of  the  agreement  or  - 
promise  remain  good ;  but,  if  any  part  of  the  consideration  or  subject 
matter  of  the  contract  be  contrary  to  a  statute,  the  whole  will  be  bad ; 
Hob.  14;  1  Mo.  35,  6;  post,  "  Illegal  Consideration." 

Pit.  must  show  that  the  consideration  of  the  contract  proceeded  from 
the  defies  express  request,  or  that  from  which  a  request  may  be  inferred, 
the  necessity  for  which  follows  from  the  principle  of  law,  that  no  one  can  * 
constitute  another  his  debtor  without  his  permission:  see  1  Rol.  Ab.  11; 
1  Saund.  264,  n.  1;  Stokes  v.  Lewis,  1  T.  R.  20;  Hayes  v.  Warren,  Str. 
933 ;  Sty.  465 ;  Bourne  v.  Mason,  1  Vent.  6.  See  ante,  141,  as  to  when 
a  contract  may  be  inferred. 

Proof  of  the  Subject  Matter  of  the  Contract.]  This  must  be  proved; 
and  the  subject  matter  must  be  to  perform  some  le£al  act,  or  to  omit  to 
do  something,  the  performance  whereof  is  not  enjoined  by  law :  Lee  v. 
Drake,  2  Salk.  468 ;  Parsons  v.  Thomson,  1  H.  Bla.  322.  The  general 
principles  as  to  the  validity  of  the  consideration  of  a  contract  will  here 
apply;  the  stipulation  of  each  party  being  in  general  the  consideration 
for  the  others'  performance. 

*  Proof  qf Performance  of  Condition  Precedent.]  The  pit.  [*149] 
must  prove  that  he  has«performecl  every  condition  which  is  im- 
posed on  him  by  the  terms  of  the  contract,  before  he  can  call  on  deft,  fof 
a  performance  of  the  act,  for  non-performance  of  which  the  action  is 
brought  We  have  already  considered  as  to  what  constitutes  a  condition 
precedent,  ante,  121  to  127;  and  proof  must  be  adduced  accordingly.  A 
variance  in  the  proof  from  the  statement  in  the  pleadings  would  be  fatal : 
ante,  121. 

Proof  of  Notice  to  or  Request  on  Defendant.]  We  have  already  seen 
when  it  is  necessary  to  aver  in  the  declaration  a  notice  to  deft,  of  some 
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act,  or  a  request  on  him  to  perform  one,  before  he  can  be  sued  for  a 
breach  of  the  contract;  and  proof  of  it  must  be  adduced  accordingly: 
ante,  130, 132.  The  notice  or  request  must  be  proved  to  have  been  made 
personally  or  by  letter,  and  by  the  pit.  or  his  agent  As  to  proof  of  demand 
Dy  agent,  Squier  v.  Hunt,  3  Price,  68. 

Proof  of  Breach.]  The  pit.  must  prove  deft.'s  breach  of  the  contract, 
as  stated  in  the  declaration,  ante,  133 ;  and  this  must  necessarily  depend 
on  the  particular  nature  of  the  action.  See  the  different  titles  throughout 
this  work.  All  the  acts  necessary  to  constitute  a  breach  should  be  fully 
proved. 

Proof  of  Damages.]  The  pit.  must  in  all  cases  be  prepared  to  prove 
the  amount  of  the  damages  he  has  sustained;  that  they  were  sustained 
before  action  brought,  or  before  the  time  when  the  declaration  appears  to 
have  been  filed:  2  Saund.  171,  n.  The  nature  of  the  proof  must  depend 
on  the  facts  stated  in  the  declaration,  and  whether  the  damages  be  for  a 
mere  pecuniary  denland,  or  for  a  general  and  unliquidated  one.  In  an 
action  for  not  indemnifying  pit  from  his  law  expenses,  which  deft,  under- 
took to  pay  if  pit  would  proceed  in  an  action,  it  was  held  unnecessary  to 
prove  that  pit  had  actually  paid  his  attorney  the  amount  of  such  expenses, 
his  being  liable  so  to  do  being  sufficient :  Bullock  v.  Lloyd,  2  C.  &  P. 
119.  It  may  be  as  well  observed,  that  though  the  statement  of  the 
damages  be  larger  than  the  proof,  it  will  not  prejudice:  ante,  135.  The 
pit  will  at  all  events,  be  entitled  to  some,  though  nominal  damages,  if  he 
prove  the  breach  of  contract  The  jury  cannot  give  higher  damages  than 
the  amount  laid  in  the  declaration:  Chevtly  v.  Morris,  W.  Bla.  R.  1300 ; 
Tidd,  927. 

Where  the  action  is  brought  for  a  mere  money  demand,  a  jury  can 
hardly  be  warranted  in  giving  more  or  less  than  the  amount  of  that  de- 
mand, if  deft,  does  not  by  his  defence  show  it  may  be  reduced :  Bac  Ab. 
Damages,  D.  1 ;  James  v.  Morgan,  1  Lev.  111.  In  some  cases, interest 
will  be  added  to  the  principal:  post,  "  Interest." 

Where  the  parties  stipulate  for  a  liquidated  sum  to  be  paid  as  dama- 
ges, the  jury  are  bound  to  give  damages  to  the  full  amount  of  that  sum : 
Farrant  v.  Olmius,  3  B.  &  A.  692 ;  Barton  v.  Glover,  Holt,  C.  43, 46  ; 
Lowe  v.  Peers,  4  Burr.  2229.  But,  where  they  stipulate  merely  for  a 
penalty  to  be  paid,  the  jury  may  give  less  than  the  amount  of  such  pen- 
alty ;  or  if  pit  does  not  proceed  for  the  penalty,  they  may  even  give  more : 
Harrison  v.  Wright,  13  East,  343;  Barton  v.  O lover,  Holt,  C.  44; 
Winter  v.  Trimmer,  1  W.  Bla.  R.  395 ;  but  see  Wilbeam  v.  Ashtoit,  1 
Camp.  78.  It  should  be  observed,  that,  by  proceeding  for  the  penalty 
which  pit  recovers,  he  cannot  recover  beyond  that  penalty:  ib.  With 
respect  to  what  stipulation  amounts  to  an  agreement  to  consider  the  sum 
more  as  liquidated  damages  than  a  penalty,  it  ha*  been  said  by  Heath,  J.9 
in  Astley  v.  Weldon,  2  B.  &  R.  353:  "  It  is  very  difficult  to  lay  down 
any  general  principles  in  cases  of  this  kind;  but  I  think  there  is  one 
which  may  be  safely  stated.  Where  articles  contain  covenants  for  the 
performance  of  several  things,  and  then  one  large  sum  is  stated 
[*150]  at  the  end  to  be  paid  upon  "breach  of  performance,  that  must 
be  considered  as  a  penalty;  but  where  it  is  agreed  that,  if  a 
party  do  such  a  particular  thing,  such  a  sum  shall  be  paid  by  him,  there 
the  sum  stated  may  be  treated  as  liquidated  damages.9'    And  Chambre, 
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J.,  observed:  "  There  is  one  case  in  which  the  sum  agreed  for  must  al- 
ways be  considered  as  a  penalty,  and  that  is  where  the  payment  of  a 
smaller  snm  is  secured  by  a  larger."  Where  the  word  "penalty"  is 
introduced,  and  there  is  no  other  term  explaining  it,  it  is  in  general  clear 
that  the  sum  is  only  to  be  treated  as  a  penalty:  Smith  v.  Dickenson,  3 
B.  &  P.  630;  Harrison  v.  Wright ,  13  East,  345.  On  the  other  hand, 
where  the  word :  "  liquidated  damages,"  or  their  equivalent,  are  used, 
and  there  are  no  other  explanatory  words,  the  sum  can  scarcely  ever  be 
considered  as  a  penalty:  Barton  v.  Olover,  Holt,  C.  43.  In  deciding 
the  point,  however,  the  whole  of  the  agreement,  and  the  evident  inten- 
tion of  the  parties,  must  be  regarded,  Davits  v.  Penton,  6  B.  &  C.  222,  9 
D.  &  R. ;  the  courts  always  inclining  to  treat  the  sum  rather  as  a  penalty: 
Holt,  C.  43.  In  a  late  important  decision  on  this  subject,  where  A.  agreed 
with  B.  to  sell  him  the  good-will  of  A.'s  business,  and  to  demise  him  his 
house  in  which  the  business  was  carried  on,  for  which  B.  was  to  pay 
£800,  and  to  take  furniture  and  fixtures  at  a  valuation,  and  they  were 
afterwards  valued  at  £174,  £400  was  paid  to  A.  at  the  time  of  executing 
the  agreement,  and  B.  agreed  to  accept  and  pay  two  bills  of  exchange, 
one  for  £400,  payable  twelve  months  after  date,  and  the  other  for  £174, 
payable  two  months  after  date,  and  A.  agreed  not  to  carry  on  the  busi- 
ness within  five  miles  of  the  house;  and,  for  the  true  performance  of  this 
agreement,  each  of  them  did  thereby  bind  himself  to  the  other  of  them  in 
the  penal  sum  of  £500,  to  be  recovered  for  breach  of  the  agreement  in  a 
court  of  law,  as  in  by  way  of  liquidated  damages :  it  was  held,  that  this 
sum  was  a  penalty :  Davits  v.  Penton,  6  B.  &  C.  216.  And  where  it 
was  agreed  "  by  and  between  the  parties,  that  either  of  them  neglecting 
to  perform  this  agreement  according  to  the  true  intent  and  meaning 
hereof,  shall  pay  to  the  other  of  them  the  full  sum  of  £200,  of  lawful,  &a, 
to  be  recovered  in  any  of  his  majesty's  courts  of  record  at  Westminster," 
the  court  held  this  more  as  an  agreement  for  a  penalty  than  liquidated 
damages:  Astley  v.  Weldon,  2  B.  &  P.  346.  On  the  other  hand,  where 
it  was  agreed  between  pit  and  deft,  that  the  latter  should  take  an  assign- 
ment of  the  house  of  the  former,  and  that  either  party  not  fulfilling  all 
and  every  part  of  the  agreement,  should  pay  to  the  other  £500, "  thereby 
settled  and  fixed  as  liquidated  damages?  the  court  held,  that,  on  breach 
of  the  agreement,  by  omission  to  take  an  assignment,  the  deft,  was  liable 
to  pay  the  whole  £500,  and  that  it  was  not  a  mere  penalty:  Reilly  v. 
Jones,  1  Bing.  302;  8  Moo.  244,  s.  c.  Where  the  agreement  was, "  I  do 
hereby  promise  Mrs.  C.  L.,  that  I  will  not  marry  with  any  other  person 
besides  Herself:  if  I  do,  I  agree  to  pay  her  £1000  within  three  months 
next  after  I  shall  marry  any  body  else,"  it  was  held,  that  the  sum  speci- 
fied formed  the  sole  measure  of  damages,  as  fixed  and  liquidated  between 
the  parties:  Lowe  v.  Peers,  2  Burr.  2225.  A  reservation  of  "  £50  per 
acre  for  every  acre  converted  into  tillage,  &c.,"  is  in  the  nature  of  liqui- 
dated damages:  Farrant  v.  Olmius,  3  B.  &  A.  692;  4  Burr.  2228; 
Birch  v.  Stephenson,  3  Taunt.  489.  And  so,  where  two  persona  agreed 
to  perform  certain  work  in  a  limited  time, "  or  to  pay  a  stipulated  weekly 
sum  for  such  time  afterwards,  as  it  should  remain  unfinished,"  it  was 
held,  the  jury  must  give  such  weekly  payments,  they  being  in  the  nature 
of  liquidated  damages:  Fletcher  v.  Dyche,  2  T.  R.  32. 

Where  the  action  is  brought  for  the  recovery  of  general  and  unliqui- 
dated damages,  and  not  for  a  mere  money  demand,  the  amount  of  such 
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damages  is  entirely  in  the  province  of  the  jury,  who  may  take  into  con- 
sideration any  consequential  injury  arising  from  the  breach  of  the  con- 
tract If  the  damages  given  be  excessive,  the  court  will  some- 
[*151]  times  grant  a  new  *trial,  Tidd.  940;  but  not  so  if  they  be  too 
small;  at  least,  it  seems  very  unusual  so  to  do,  unless,  indeed, 
in  actions  on  mere  money  demands,  or  on  inquisitions:  ib. 

With  respect  to  what  consequential  damages  the  jury  may  take  into 
consideration,  they  must  be  such  as  will  be  warranted  by  the  fair,  legal, 
and  natural  result  of  the  breach  of  deft's  agreement:  ante,  136 ;  Vicars  v. 
Wilcocks,  8  East,  1 ;  Flower  v.  Adam,  2  Taunt.  314.  They  must,  if  they 
be  not  the  necessary  result  of  such  breach,  appear  upon  the  declaration,  and 
be  proved  accordingly :  ante,  1 36.  If  the  buyer  of  a  horse,  witli  a  warranty, 
relying  thereon,  re-sell  him  with  a  warranty,  and,  being  sued  thereon  by 
his  vendee,  offer  the  defence  to  his  vendor,  who  gives  no  direction  as  to 
the  action,  the  pit.  defending  that  action  is  entitled  to  recover  the  costs 
thereof  from  his  vendor,  as  part  of  the  damage  occasioned  by  his  breach 
of  warranty:  Lewis  v.  Peake,  7  Taunt  153;  2  Marsh.  431,  *.  c.  And,  it 
seems,  in  such  action,  the  vendee  would  be  entitled  to  the  expenses  of  die 
horse's  keep,  if  he  prove  he  tendered  back  the  horse  in  proper  time:  Cas- 
well v.  Core,  1  Taunt  566.  And,  where  the  seller  rescinded  the  contract, . 
it  was  held  he  was  liable  for  the  keep  from  the  time  of  the  contract:  King 
v.  Bice,  2  Chit  Rep.  416.  So,  where  the  deft,  a  broker,  contrary  to  the 
orders  of  the  pit,  his  principal,  purchased  goods  of  an  inferior  quality,  per 
quod  one  J.  S.,  who  had  commissioned  the  pit  to  purchase  the  goods. for 
him,  sued  the  pit  for  the  bad  quality  of  the  goods,  and  recovered  damages 
and  costs,  it  was  held  that  the  measure  of  damages  was  not  the  mere 
difference  in  price  between  the  two  kinds  of  goods,  but  the  amount  of  the 
damages  and  costs  recovered  in  the  action  against  the  pit:  Mainwaring 
y.  Brandon,  8  Taunt.  202 ;  2  Moo.  125,  s.  c.  The  court,  however,  com- 
pelled, the  pit  to  give  this  undertaking;  namely,  that  he  should  assign  the 
goods  to  the  deft,  or  sell  and  account  with  him  for  the  nett  proceeds 
thereof.  Where  the  tenant,  under  a  lease  containing  a  covenant  to  repair, 
underlet  the  premises  to  a  person,  who  entered  into  a  similar  covenant, 
and  the  original  lessor  brought  an  action  on  this  covenant  in  the  first  lease, 
and  recovered,  it  was  decided  that  the  damages  and  costs  recovered  in  that 
action,  and  also  the  costs  of  defending  it  might  be  assessed  as  special  dam- 
ages in  an  action  against  the  under-tenant,  for  the  breach  of  his  covenant 
to  repair ;  and  the  court  set  aside  an  inquisition,  by  which  only  the  dam- 
ages paid  by  the  pit  were  awarded  to  him:  Neale  v.  Willie,  3  B.  &  C. 
533;  5  D.  &  R.  442,  s.  c.  And,  in  an  action  for  the  breach  of  a  warranty 
of  a  chain  cable,  the  pit.  may  recover  the  value  of  the  anchor  to  which  the 
cable  was  attached,  on  proving  that  the  cable  was  broken,  and  that  the 
crew  slipped  it,  in  order  to  avoid  danger:  Borradaile  v.  Brunton,  2 
Moo.  582 ;  8  Taunt  535,  s.  c;  and  see  those  cases  in  Chit  Cont  340,  1. 
In  an  action  for  breach  of  contract  in  not  accepting  goods  sold  to  deft.,  pit. 
may,  if  he  have  legally  resold  the  goods,  recover  damages  to  the  amount 
of  the  difference  in  the  price  produced  by  the  two  sales,  see  Mertens  v. 
Jldcock>  4  Esp.  Rep.  251 ;  and,  in  some  cases,  ware-house  room,  &c, 
Greaves  v.  Jlshlin,  3  Camp.  427.  Where  a  person  who  had  contracted 
for  the  purchase  of  an  estate,  but  had  not  obtained  a  conveyance,  put  up 
.the  estate  for  sale  in  lots  by  auction,  and  engaged  to  make  a  good  title  by 
a  certain  day,  which  he  was  unable  to  do,  as  his  vendor  never  made  & 
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conveyance  to  him ;  held,  that  a  purchaser  of  certain  lots  at  the  auction 
might,  in  an  action  for  not  making  a  good  title,  recover  not  only  the  ex- 
penses which  he  had  incurred,  but  also  damages  for  the  loss  he  sustained 
by  not  having  the  contract  carried  into  effect :  Hopkins  v.  Or  a  2  brook,  6 
B.  &  C.  31.  On  the  other  hand,  where  the  vendor  on  a  similar  contract 
had  some,  though  not  a  sufficient,  title  to  the  estate,  and,  on  an  objection 
being  made  to  the  title,  offered  to  convey  the  estate  with  such  title  as  he 
had,  or  to  return  the  purchase-money  with  interest,  it  was  held  that  no 
damages  for  the  loss  of  the  bargain  were  recoverable:  Flureau 
v.  Thornhill,  2  W.  Bla.  R.  1078,  commented  on  in  6  *B.  &  C.  [*152]. 
38;  and  see  Johnson  v.  Johnson,  8  B.  &  P.  167,  Palm.  364.  In 
an  action  for  not  replacing  stock,  it  is  no  legal  damage  that  pit.  was  pre- 
vented completing  an  advantageous  contract  he  had  entered  into  it :  1 
Chit.  PL  296.  So,  extra  costs  are  not  recoverable  as  special  damage : 
Hathaway  v.  Barrow,  1  Camp.  151,  2;  Sine/air  v,  Eldred,  4  Tafint.  7; 
Webber  v.  Nicholas,  M.  &  M.  Jenkins  v.  Biddutph,  4  Bing.  160;  and 
see  other  instances,  post,  *  Case." 

With  respect  to  the  measure  of  the  damages,  it  has  been  held,  in  an 
action  on  warranty,  if  there  has  been  no  offer  to  return  the  goods  war- 
ranted, the  measure  of  the  damages  is  the  difference  between  the  price 
fixed  and  the  real  value:  Caswell  v.  Coare,  1  Taunt.  566;  Oermaine  v. 
Burton,  3  Stark.  32.  In  an  action  of  assumpsit  for  not  delivering  goods 
upon  a  given  day,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  that  which  goods  of  a  similar  quality  and  description 
bore  on  or  about  the  day  when  the  goods  ought  to  have  been  delivered ; 
Oains/ordY.  Carroll,  2  B.  &  C.  524, 4  D.  &  R.  161,  s.  c.  And  this,  though 
the  vendor,  in  the  interim,  had  resold  and  refused  to  complete,  if  the  ven- 
dee did  not  assent  to  rescind  the  contract:  Leigh  v.  Pater  son,  2  Moo. 
588,  8  Taunt.  540,  s.  c.  And  on  a  failure  of  a  contract  to  replace  stock, 
it  seems,  though  the  measure  of  damages  is  the  price  at  the  day  when  it 
ought  to  have  been  replaced,  or  at  the  day  of  the  trial,  at  the  option  of  the 
pit,  McJlrthur  v.  Seaforth,  2  Taftnt.  257,  Shepherd  v.  Johnson,  2  East, 
211 ;  yet  the  highest  price  at  any  intermediate  day  cannot  be  given:  2 
Taunt  257.  And  if,  after  the  appointed  time  to  replace  the  stock,  and 
while  the  market  was  rising,  deft,  offered  to  replace  the  stock,  the  criterion 
of  damages  would  be  the  value  of  the  stock  at  the  time  of  the  tender,  and 
not  the  increased  value  at  the  time  of  the  trial:  2  East,  211.  Upon  a 
contract  to  replace  stock  and  pay  dividends  in  the  mean  time,  although 
the  jury  give  damages  for  the  value  of  the  stock  and  the  amount  of  the 
damages,  yet,  on  affirmance  of  the  judgment  in  error,  the  measure  of  in- 
crease is  not  the  further  damages  that  may  have  accrued,  but  interest 
upon  the  damages  given  as  the  value  of  the  capital  stock:  Dwyer  v. 
Onrrtf,  7  Taunt.  14. 

As  to  what  deft  may  prove  in  reduction  of  damages,  jwwl,  153. 

Under  Special  Plea  or  Defence.]  Where  an  issue  is  taken  on  a 
special  plea,  and  the  general  issue  is  also  pleaded,  the  pit.  must  not  only 
be  prepared  to  prove  all  that  is  required  of  him  by  the  general  issue,  but 
also  what  is  required  of  him  in  the  issue  taken  on  the  special  plea.  When 
the  special  plea  is  pleaded  without  the  general  issue,  so  as  to  admit  all  the 
other  facts  but  what  are  denied  by  such  special  plea,  then  no  proof  of 
such  admitted  flats  need  he  adduced,  see  ante,  Si,  40;  and  the  proof  will, 
vol.  1.  23 
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in  general,  then  consist  of  an  answer  to  the  special  plea  and  the  amount 
of  damages. 

With  respect  to  when  the  burden  of  proving  the  issue  lies  on  the  pit, 
these  general  rules  may  be  laid  down:  that  the  party  who  asserts  the  affir- 
mative is  bound  to  prove  the  issue,  Colder  v.  Rutherford,  3  B.  &  B.  30*, 
Ross  v.  Hunter ,  4  T.  R.  33;  that,  when  the  presumption  of  law  is  in 
favour  of  the  affirmative,  it  is  not  necessary  for  the  party  asserting  it  to 
prove  the  same,  and  the  disproof  of  it  lies  on  the  other  party,  although  it 
involve  a  negative,  2  Sewl.  N.  P.  709;  that,  when  the  issue  involves  a 
charge  of  culpable  omission,  the  party  making  the  charge  must  prove  it, 
although  he  must  prove  a  negative;  for  the  other  party  shall  be  presumed 
innocent  till  proved  guilty:  1  Rol.  83;  Williams  v.  E.  I.  Comp.  3  East, 
193, 9 ;  Bex  v.  Hawkins,  10  East,  216.  And,  lastly,  that  where  a  party 
seeks  to  support  his  case  by  a  particular  fact,  which  lies  peculiarly  within 
his  olrn  knowledge,  the  onus  of  proving  such  fact,  though  it  involve  a 
negative,  will  lie  upon  him :  .Spot  A.  Comp.  v.  Bent  ley,  R.  &  M.  159 ; 
Spieres  v.  Parker,  1  T.  R.  144 ;  Rex  v.  Stone,  1  East,  650 ;  see  further, 

post, "  Evidence." 
[*153]      *The  proofs  under,  and  in  answer  to,  a  special  plea  of  de- 
fence, must  necessarily  depend  on  its  nature  and  the  particular 
issue  taken;  they  will  be  found  under  the  different  titles  of  defences 
throughout  the  work :  see  those  titles. 

Evidence/or  Defendant 

We  have  already  seen  under  what  plea  deft,  may  avail  himself  of 
his  defence,  ante,  138;  and  the  evidence  should  be  adduced  accordingly. 
We  have  also  seen  upon  whom  the  burden  of  proving  the  issue  lies 
ante,  152. 

Defences^]  The  usual  defences  consist  in  denying,  or  rather  disproving, 
1.  th&plt.'s  ability  to  sue,  as  his  being  a  bankrupt,  alien  enemy,  under 
coverture,  see  those  titles ;  or  that  he  had  no  legal  interest  in  the  contract, 
ante,  142 ;  or  that  others  should  have  been  joined  with  him  in  the  action, 
ante,  143,  post,  "Partners;"  or  that  too  many  parties,  pits.,  have  sued, 
ante,  144,  post,  "Partners;"  or  that  pit  is  a  mere  assignee  of  the  con- 
tract, ante,  144,  and  see  what  deft  may  successfully  show  as  a  defence  in 
this  respect,  in  actions  at  the  suit  of  executors  and  administrators,  heirs, 
devisees,  assignees  of  bankrupts,  insolvents,  and  husband  and  wife,  post, 
those  titles.  2.  The  deft's  inability  to  contract,  or  personal  protection 
.  from  the  contract  sued  on,  as  being  an  infant,  feme  covert,  lunatic,  or 
drunk,  see  those  titles ;  or  that  he  never  entered  into  the  express  or  im- 
plied contract,  ante,  145 ;  or  that  the  defts.,  in  an  action  against  several, 
did  not  jointly  contract,  ante,  145,  post,  "Partners;"  or  that  the  pit  and 
deft,  were  partners  in  the  contract  sued  on,  ante,  145,  post,  "Partners?' 
or  that  he  is  a  mere  assignee  of  the  contract,  ante,  146,  and  as  to  what 
defences  of  this  nature  deft,  may  avail  himself  of,  in  actions  against  exe- 
cutors and  administrators,  bankrupts,  insolvents,  husband  and  wife,  see 
those  titles.  3.  That  the  action  is  misconceived,  and  should  not  have 
been  in  assumpsit,  ante,  109 ;  or  that  it  is  brought  too  soon :  Mussen  v. 
Price,  4  East,  146 ;  Lee  v.  Risdon,  2  Marsh.  495 ;  post, "  Goods  Sold." 
4.  That  the  contract  or  consideration  was  not  as  that  stated  in  the  decla- 
ration, or  what  is  proved  in  evidence,  see  ante,  114, 118,  as  to  varianoe; 
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or  that  it  is  not  binding  for  want  of  a  stamp,  post,  "Stamp;"  or  for  want 
of  consideration,  ante,  147 ;  or  that  the  contract  or  consideration  was 
illegal  at  common  law  or  by  statute,  post,  "Illegal  consideration,"  and  the 
various  titles  referred  to,  ante,  5.  That  the  pit.  has  not  performed  a  con- 
dition precedent,  or  that  he  has  not  performed  it  as  stated  in  the  declara- 
tion, ante,  121,  &c.;  or  that  the  deft  has  not  been  ever  requested  to  per- 
form an  act  which  he  ought  to  have  been,  ante,  130 ;  or  has  not  had  a 
notice  he  ought  to  have  had,  ante,  132.  6.  That  the  deft,  has  performed 
the  contract, as  by  payment,  tender:  see  those  titles.  7.  That  deft,  has 
been  excused  performance  by  reason  of  contract  being  altered,  ante,"M- 
Uration,"  or  rescinded,  post,  "  Releasing  Contract,"  or  released  or  dis- 
charged by  award  and  satisfaction,  a  negotiable  security  given,  award, 
judgment  recovered,  former  recovery,  foreign  attachment,  release,  &c,  see 
those  titles;  or  higher  security  given,  and  post,  "  Deed;"  or  that  it  has 
become  impossible  or  illegal  to  perform  the  contract,  ante,  129 ;  or  that 
'  deft  is  discharged  by  his  bankruptcy  and  certificate,  post,  "  Bankrupt- 
cy/' or  under  the  insolvent  Act,  post,  "Insolvent;99  or  by  the  Statute  of 
Limitations,  or  set-off,  see  those  titles. 

Seduction  of  Damages.']  The  deft  should  be  prepared,  as  far  as  he 
can,  to  reduce  the  pit's  damages,  in  the  event  of  his  being  entitled  to  any. 
We  have  already  seen  as  to  what  proofs  pit.  may  show  for  the  purpose  of 
supporting  his  damages,  and  deft  should  therefore  be  prepared,  as  much 
as  possible,  to  disprove  them.  He  should  show  all  he  can  as  to  his  hav- 
ing complied  with  the  contract,  as,  by  having  offered  to  complete  it  before 
action  brought,  or  the  like :  see  Rawson  v.  Johnson,  1  East,  21 1. 
He  *may,  it  seems,  reduce  the  damages,  by  showing  a  partial  [*154] 
failure  by  pit.  of  the  consideration.  Thus,  though  there  be  an 
agreement  that  a  specific  sum  of  money  shall  be  paid  for  the  performance 
of  a  work  or  act,  the  claim  may  be  reduced  by  showing  that  the  work  or 
materials  or  act  were  not  according  to  the  agreement;  and  it  appears,  in- 
deed, that  the  damages  may  be  reduced  in  toto,  and  the  whole  demand 
defeated,  by  showing  that  the  work  is  not  so  adequate,  or  totally  inade- 
quate, to  answer  the  purpose  for  which  it  was  undertaken  to  be  perform- 
ed, and  that  the  deft,  has  derived  little  or  no  benefit  from  the  act :  Dun- 
can v.  JBlundell,  3  Stark.  6.  But,  in  such  cases,  and  where  the  pit.  does 
not  go  on  a  quantum  meruit,  and  especially  where  the  object  is  only  to 
reduce  the  damages,  the  deft  should  give  the  pit.  notice  of  the  intended 
defence,  so  that  he  may  not  be  taken  by  surprise :  Barten  v.  Butter,  7 
East,  479 ;  Germaine  v.  Burton,  3  Stark.  32.  Proving  the  service  of  such 
notice :  post, "  Notice."  In  the  case  of  a  sale  of  goods,  where  there  is  a 
stipulated  price,  and  a  warranty  as  to  the  quality,  the  vendee  may  retain 
the  goods,  and  set  up  their  inferiority  in  reduction  of  damages,  although 
ha  has  not  offered  to  return  them  or  given  any  notice  to  vendor;  Cor- 
mack  v.  Oillis,  7  East,  480 ;  Fielder  v.  Star  kin,  1  H.  Bla.  17.  Where 
the  claim  is  on  a  quantum  meruit, the  deft  may,  without  notice,  reduce 
the  damages,  by  showing  that  the  work  or  act  was  improperly  done,  and 
he  may  entitle  himself  to  a  verdict  by  showing  its  total  inefficiency,  and 
that  he  has  derived  no  benefit  from  it :  Farnsworth  v.  Garrard,  1  Camp. 
36 ;  Fisher  v.  Samuda,  ib.  191 ;  Denew  v.  Daverell,  3  Camp.  451 ;  Ohell 
v.  Smith,  1  Stark.  108;  Chit  Cont  169.  If,  however,  a  bill  of  exchange 
have  been  accepted  for  the  work  done,  the  bad  quality  and  partial  insuf- 
ficiency do  not  form  a  ground  for  reducing  the  amount  claimed  :  .1  Camp. 


164  ATTORNEY,  ACTIONS  BY,  FOR  HIS  BILL. 

40.  n.;  Tye  v.  Gwynne,  24b.  346 ;  3  ib.  38 ;  Moggridgt  v.  Jones,  14 East, 
486 ;  Archer  v.  Bamford,  3  Stark.  175 ;  Chit  Cont  169.  And,  according 
to  the  case  of  Hopkins  v.  Appleby,  1  Stark.  477,  if  a  vendee,  &c.  of  goods 
deprive  the  pit.  of  the  means  of  ascertaining  their  real  value,  by  using 
them  or  otherwise,  the  deft,  cannot  reduce  the  damages.  In  an  action 
for  use  and  occupation,  where  there  has  been  a  partial  eviction  or  depri- 
vation by  the  landlord  of  the  full  enjoyment  by  the  deft,  of  the  property 
demised,  the  deft,  should  be  prepared  to  prove  that  fact,  for  the  pit  will 
only  be  entitled  to  damages  commensurate  with  the  advantage  the  deft 
may  have  actually  derived  from  the  occupation  of  the  estate:  Tomlinson 
v.  Day,  5  Moo.  558 ;  Hall  v.  Burgess,  5  B.  &  C.  338 :  8  R  fe  R.  67.  To 
prevent  a  circuity  of  action  and  unnecessary  litigation  in  cases  of  partial 
failure  of  consideration,  defts.  have  been  allowed  of  late,  instead  of  being 
compelled  to  resort  to  a  cross  action,  to  object,  in  reduction  of  damages, 
such  partial  failure  of  consideration,  and  have  therefore  held  the  deft, 
only  to  a  performance  of  so  much  of  his  contract  as  would  afford  the  pit 
adequate  remuneration  for  that  part  of  the  agreement  which  he  has  per- 
formed, particularly  in  cases  where  the  party  has  had  notice  of  such  in* 
tended  defence :  Basten  v.  Butter,  7  East,  484 ;  Havtlock  v.  Chides,  10 
ib.  564 ;  Wilbeam  v.  Ashton,  1  Camp.  78 ;  Fisher  v.  Samuda,  ib.  190; 
Denewv.  Deverell,  3  ib.  451,  2;  Oermaine  v.  Burton,  3  Stark.  32; 
Okell  v.  Smith,  1  Stark.  108,  9 ;  Lewis  v.  Cosgrave,  2  Taunt  2 ;  Tem- 
plar v.  McLachlan,2N.R.  136;  Bragg  v.  Cole,  6  Moo.  114;  Chit 
Con.  276.  In  an  action  by  an  attorney  for  his  fees,  negligence  by  him  is 
no  answer  tq  the  action,  and  is  only  the  subject  of  a  crow-demand,  2  N. 
R.  136 ;  unless,  indeed,  the  negligence  has  been  such  as  to  deprive  the 
pit  of  all  benefit,  and. the  charges  sought  to  be  recovered  have  been  in- 
curred by  the  pit's  want  of  proper  caution :  Montriou  v.  Jeff  cries,  2  C. 
&  P.  113 ;  R.  &  M.  317,  s.  c;  Box  v.  Ward,  1  Stark.  409 ;  post,  «  At- 
torney." In  an  action  by  a  surgeon,  &c.  for  his  bill,  if  the  deft,  can 
prove  that  he  was  rather  injured  than  benefited  in  his  health,  in  con- 
sequence of  any  gross  oinskilfulness  or  carelessness  on  the  part  of  the  pit 

the  latter  cannot  succeed :  Duncan  v.  Blundel,  3  Stark.  6 ;  ante, 
[#155]  "  Apothecary.99    And  *an  agent  cannot  recover  his  commission 

if  the  principal  derive  no  benefit  whatever  from  the  acts  of  the 
pit :  Stewart  v.  Kahlt,  3  Stark.  161 ;  ante,  "  Agent" 


ASSURANCK--See  Policy  of. 
ATTAINDER.— Abatement,  ante,  2. 
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Evidence  for  Plaintiff,  157  to  158. 
Proof  of  Retainer,  157. 

Work  done,  158. 

Delivery  of  Bill,  159  to  160. 

Reasonableness  of  Charges,  162. 
Evidence  for  Defendant,  ib. 


Form  of  Remedy. 

The  usual  remedy  for  the  recovery  of  an  attorney's  fees  is  by  action  of 
assumpsit  or  debt:  Bradford  v.  Woodhouse,  Cro.  J.,  520;  Selw.  N.  P: 
160.  The  action  lies  for  soliciting  a  cause  in  another,  as  well  as  in  the 
court  whereof  the  pit.  is  an  attorney:  Sands  v.  Trevilian,  Cro.  Car.  194. 
An  attorney  has  also  a  remedy  for  his  fees,  by  lien  on  the  deeds,  &c.  of 
his  client,  Tidd,  82,  on  the  sum  recovered  by  him:  ib.  338,  &c.  See  fur- 
ther, *  Work  and  Labour."  For  costs  in  bankruptcy,  incurred  before  the 
choice  of  assignees,  the  solicitor's  remedy  for  them  is  by  action,  not  by 
petition,  see  Buck,  175,  sed  vide  1  O.  &  J.  23,  contra;  for  his  costs  after 
the  choice  of  assignees,  his  remedy  is  by  action  or  petition,  1  Rose,  44 ; 
and  this  though  the  bill  has  not  been  taxed :  Tarn  v.  Hayes,  1  Stark.  278; 
Finchett  v.  Howe,  2  Camp.  278. 


Form  of  Pleadings. 

Where  the  month  for  the  delivering  of  the  bill  previous  to  bringing  the 
action  expires  after  the  first  day  of  the  term,  the  declaration  should  not 
be  entitled  generally  of  the  term,  but  specially  on  some  particular  day  in 
the  term,  after  the  expiration  of  the  month:  Dodsworth  v. 
Bowen,  *5  T.  R.  325;  post,  "Declaration."  An  attorney  may,  [*1563 
if  he  pleases,  always  lay  or  retain  the  venue  in  Middlesex, 
Yearly  v.  Roe,  3  T.  R.  573 ;  but,  in  the  Exchequer,  he  must  be  one  of 
the  four  attorneys  of  the  court  to  entitle  him  to  this  privilege:  1  Price, 
384.  And,  where  it  is  laid  in  the  country  by  mistake,  the  court  will  not 
allow  him  to  change  it  to  Middlesex:  Lewis  v.  Shelly,  2  Marsh.  426 ; 
Pitcher  v.  Sheriff  of  Monmouth,  ib.  152.  When  the  action  is  to  recover 
fees  on  the  usual  retainer,  the  usual  indebitatus  count,  shortly  describing 
the  business  jlone,  as  in  the  following  precedent,  will  suffice,  and  pit.  may 
recover,  even  on  the  common  count,  for  work  and  labour:  Sinn.  21 7j 
•Ambrose  v.  Rowe,  2  Show,  421.  But,  where  an  attorney  makes  an  agree- 
ment to  conduct  an  action  for  a  stipulated  sum  above  his  costs,  subject  to 
certain  contingencies,  he  must  declare  specially,  Ouyr.  Gower,  2  Marsh. 
273 ;  and  so,  if  the  defendant  be  liable  in  respect  of  a  collateral  under- 
taking in  writing,  the  declaration  must  be  special :  1  Saund.  211,6.  See 
further, «  Assumpsit,"  «Debt."   As  to  the  plea,  ante,  138,  post, «  Debt." 


Precedents. 

COMMENCEMENT  AND  CONCLUSION  09  DECLARATION  IN  K.  B,  BT  AN  ATTORNEY  OF  E,  B. 

£Uenborouf h.  Term,  8  Geo.  4. 

(fttpro) 
Middlesex  to  wit  (supra.)    John  Hill,  gent,  one  of  the  attorneys  of  the  court  of  our 
*    i  lord  the  now  king,  before  the  king  himself,  being  present  here  in  court,  in  his 
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own  person,  according  to  the  liberties  and  privileges  of  toe  said  court  for  such  attorneys, 
and  other  offices  of  the  court  aforesaid,  from  time  immemorial  used  and  approved  of  in  the 
same  court,  complains  of  Robert  Rose,  being  in  the  custody  of  the  marshal  of  the  Mar* 
ehalsea  of  our  said  lord  the  king,  of  a  plea  of,  &c.  (as  the  plea  is.)  For  that  whereas, 
cYc   (The  conclusion  is  the  tame  as  in  other  cases.)    Pledges,  &c. 

THE  UEM  III  O.  P.  BY  AN  ATTORNEY  OF  a  P. 

In  the  G.  P.  Term,  8  Geo.  4. 

Middlesex  to  wit  Robert  Rose  was  attached  by  his  majesty's  writ  of  privilege,  issuing 
out  of  his  said  majesty's  court  of  the  Bench  here,  to  answer  unto  John  Hill,  gent,  one  of 
the  attorneys  of  the  said  court,  according  to  the  liberties  and  privileges  of  the  said  court, 
for  such  attorneys,  and  other  officers  of  the  said  court,  from  time  immemorial  used  and 
approved  of  therein,  of  a  plea  of,  dec.  (as  the  plea  is.)  And  thereupon  the  said  John 
Hal,  in  his  own  person,  complains,  that,  whereas,  &c  (The  conclusion  is  as  usual.) 
Pledges,  &c 

INDEBITATUS  COUNT  PO*  AN  ATTOBJIEy's  PEES. 

(  The  commencement  of  t his  count  in  assumpsit  is  as  ante,  199;  in  debt  as  post,  «  Debt," 
for  the  work,  labour,  care,  diligence,  journeys,  and  attendances,  of  the  said  pit,  by  him 
the  said  pit  before  that  time  done,  performed,  and  bestowed,  as  the  attorney  and  solicitor 
of  and  for  the  said  deft,  and  upon  bis  retainer,  in  and  about  the  prosecuting,  defending, 
and  soliciting  of  divers  causes,  suits,  and  businesses,  of  and  for  the  said  deft,  and  for  cer- 
tain fees  due  and  of  right  payable  to  the  said  pit,  in  respect  thereof;  and  also  for  other, 
the  work  and  labour,  care,  diligence,  journeys,  and  attendances,  of  the  said  pit,  by  him, 
the  said  pit,  before  that  time,  done,  performed,  and  bestowed,  in  and  about  the  drawing, 
copying,  and  engrossing,  of  divero  conveyances,  deeds,  documents,  and  writings,  for  the 
■aid  deft  and  in  and  about  other  the  business  of  the  said  deft,  and  for  the  said  deft,  and 
at  his  special  instance  and  request ;  and  also  for  divers  journeys  and  other  attendances  by 
the  said  pit,  before  then  made,  performed,  and  given,  in  and  about  other  the  business  of 
the  said  deft,  and  for  said  deft,  and  at  his  like  special  instance  and  request:  and  being 
so  indebted,  &&  (Conclusion  in  assumpsit  as  ante,  139 ;  tn  debt,  post,  "  DebL"  The  above 
form  should  be  altered,  if  there  were  no  suit,  <J-c,  prosecuted,  or  no  deeds,  <J-c,  prepared 
according  to  the  facts.  It  is  usual  in  assumpsit  to  add  the  following  form  of  a  quantum 
meruit;  also  the  common  count  for  work  and  labour,  the  money  counts,  and'account  stated.) 

r*>157l  *THB  UKS  ON  A  QUANTUM  MERUIT. 

(The  commencement  of  this  count  in  assumpsit  is  as,  ante  180;  tn  debt,  as  post, 
"Debt,")  bad  before  that  time  done,  performed,  bestowed,  and  given,  other  his  work  and 
labour,  care,  diligence,  journeys,  and  attendances,  as  the  attorney  and  solicitor  of  and  for 
the  said  defendant,  and  upon  his  retainer,  in  and  about  the  prosecuting,  defending,  and 
soliciting,  of  divers  other  causes,  suits,  and  businesses,  of  and  for  the  said  defendant,  and 
had  also  at  the  like  special  instance  and  request  of  the  said  defendant,  before  that  time, 
done,  performed,  and  bestowed,  other  his  work  and  labour,  care,  diligence,  journeys,  and 
attendances,  in  and  about  the  drawing,  copying,  and  engrossing,  of  divers  other  convey* 
ances,  deeds,  documents,  and  writings,  for  the  said  defendant,  and  in  and  about  other 
the  business  of  the  said  defendant  and  for  the  said  defendant;  and  had  also,  at  the  like 
special  instance  and  request  of  the  said  defendant,  before  that  time  made,  performed  and 
given,  divers  other  journeys  and  attendances  in  and  about  other  the  business  of  the  said 
defendant  and  for  the  said  defendant,  he,  the  said  defendant  undertook.  (Conclude  in 
assumpsit,  as  ante,  189;  in  debt,  as  post u  DebL"  AM  the  counts  advised,  in  the  above 
precedents.) 

ncnnrrATus  count  by  ah  agent  against  ah  attorney. 

(The  commencement  in  assumpsit  is  as  ante,  199 ;  in  debt,  as  post  u  Debt?*)  for  the 
work  and  labour,  care  and  diligence,  journeys  and  attendances,  of  the  said  plaintiff,  by 
him,  the  said  plaintiff,  before  that  time  done,  performed,  and  bestowed,  for  the  said  deft, 
as  the  agent  of  the  said  defendant,  and  upon  his  retainer,  and  at  his  special  instance  and 
request,  in  and  about  the  prosecuting  and  defending  of  divers  suits,  causes,  and  businesses, 
for  the  said  defendant  ww  for  fees  dues  and  of  right  payable  to  the  said  plaintiff;  in  re- 
spect thereof,  and  in  and  about  the  drawing  and  engrossing  of  divers  deeds,  documents, 
and  writings,  for  the  said  defendant,  and  at  his  like  special  instance  and  request;  and 
also  for  other  work  and  labour,  care  and  diligence,  of  the  said  plaintiff,  by  him  before  that 
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time  done,  performed,  and  bestowed,  for  the  said  defendant,  and  at  his  request,  and  abo 
for  direr*  journeys  and  attendances  by  the  said  plaintiff,  before  that  time  taken,  made, 
and  performed,  for  the  said  defendant,  and  at  his  like,  &c,  and  being  so  indebted,  &c 
(Conclusion  in  assumpsit  as  ante,  189 ;  in  debt,  as  post,  "  Debt"  Ada  the  counts  advised 
as  above  in  first  precedent.) 

See  other  Precedents  of  Declarations,  as  clerk  in  court  of  the  Exchequer,  2  Chit  PL 
70;  as  one  of  the  sixty  clerks  in  the  court  of  chancery,  *&.;  as  a  proctor  in  prosecuting 
an  appeal  to  the  High  Court  of  Delegates,  ib.  71. 


,  Evidence  for  Plaintiff. 

The  plaintiff  must,  in  this  action,  prove  his  retainer  by  defendant,  that 
he  has  performed  the  work  and  business,  the  reasonableness  of  the  charges, 
and  in  some  cases,  the  delivery  of  his  bill,  and  lastly,  his  damages. 

Proof  qf  Plaintiff's  Retainer  by  Defendant.]  The  plaintiff  should 
prove  that  defendant  retained  him  as  an  attorney,  to  do  the  business  in 
question.  This  may  be  done  by  the  producing  of  defendant's  written  in- 
structions, by  letter  or  otherwise,  and  proving  the  hand-writing,  &c,  or 
by  calling  plaintiff's  clerk,  or  other  person  who  heard  defendant  give 
instructions,  or  admit  the  retainer.  It  will  be  sufficient  evidence  of  a  re- 
tainer, that,  after  an  award  made,  defendant  directed  plaintiff  to  do  the 
needful,  though  plaintiff  was  not  employed  in  the  first  instance:  Dawson 
v.  Lawly,  4  Esp.  Rep.  65.  Proof  of  a  retainer  to  commence  a  suit  which 
is  afterwards  abated  by  a  plea  of  nonjoinder,  is  sufficient  evidence  of  a 
retainer  to  commence  another  action  against  the  parties  named  in  the  plea 
of  abatement :  Crook  v.  Wright,  R.  &  M.  278.  The  retainer  may  some- 
times be  inferred  from  the  defendant's  acquiescence  in  the  plaintiff's  ser- 
vices, or  from  his  voluntarily  availing  himself  of  such  services.  If  the 
father  of  the  defendant  employed  the  plaintiff  to  defend  a  suit  for  defend- 
ant, to  prove  that  fact,  and  that  deft,  knew  of  the  retainer,  and  did  not 
disapprove  of  it,  is  sufficient:  Cameron  v.  Baker,  1  C.  &  P.  268. 
Proof  of  a  judge's  *order,  referring  the  bill  to  be  taxed,  and  of  [*158] 
the  defendant's  undertaking  to  pay  what  shall  appear  to  be  due, 
and  the  master's  allocatur,  is  sufficient  evidence  of  a  retainer :  Lee  v. 
Jones,  2  Camp.  496.  So,  proof  of  defendant's  attending  the  taxation  of 
plaintiff's  bill,  and  not  objecting  to  the  items,  is  sufficient :  Warren  v. 
Cunningham,  Gow.  71.  Where  one  attorney  does  business  for  another, 
the  attorney  who  does  the  business,  universally  gives  credit  to  the  person 
who  employs  him,  and  not  to  the  client  for  whose  benefit  it  is  done :  if, 
therefore  the  attorney  in  such  case  intends  not  to  be  personally  responsi- 
ble, it  becomes  his  duty  to  give  express  notice  that  the  business  is  to  be 
done  on  the  credit  of  the  client,  and  it  furnishes  no  defence  that  the  busi- 
ness was  known  to  the  plaintiff  to  be  done  for  the  benefit  of  the  client : 
Scrace  v.  Wittington,  2  B.  &  C.  11,  3  D.  &  R.  195.  In  an  action  against 
two  defendants,  it  seems  that,  if  the  business  was  not  done  for  the  joint 
benefit,  the  mere  proof  of  a  joint  parol  employment,  and  a  joint  promise  to 
pay,  will  not  suffice,  as  the  case  would  fall  within  the  Statute  of  Frauds, 
requiring  such  retainer  to  be  in  writing :  Hellings  v.  Gregory,  1  C.  &  P. 
627.  Plaintiff,  should,  therefore,  in  such  action,  be  prepared  to  prove 
there  was  a  joint  benefit :  and  see  further,  as  to  proof  in  actions  on 
guarantees,  post, "  Guarantee"  But,  if  A.  &  B.,  being  arrested  on  a  bill 
of  which  one  is  drawer,  and  the  other  acceptor,  go  to  an  attorney,  and 
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request  him  to  defend  them,  and  he  does  so  on  their  joint  application, 
there  is  sufficient  consideration  to  support  a  joint  promise  to  pay;  conse- 
quently to  sustain  a  joint  action  against  them;  1  C.  &  P.  627. 

No  proof  of  plaintiff's  actually  being  an  attorney,  or  of  his  having 
taken  out  die  annual  certificate,  is  required:  Berry  man  v.  Wise,  4  T.  R. 
967.  Proof  of  his  being  retained  as  such  suffices :  Pearee  v.  Whak,  5  B. 
&  C.  38;  7  D.  &  R.  512.  The  disproof  lies  on  deft;  ib.  post.  See  fur- 
ther, as  to  proof  of  the  deft 's  retainer,  post, "  Work  and  Labour  ;"  ante, 
«  Assumpsit,"  «  Admission:9 

For  costs,  &c  in  bankruptcy,  before  the  choice  of  assignees,  the  peti- 
tioning creditor  is  liable,  Hartop  v.  Jukes,  2  M.  &  S.  438,  ex  parte  Har- 
top,  1  Rose,  449,  Hart  v.  Biggs,  Holt,  C.  245,  Hart  r.  White,  ib.  316, 
Bowles  v.  Perring,  5  Moo.  290,  2  B.  &  B.  457 ;  the  assignees  are  not, 
ib.  4  D.  &  R  621, 1  G.  &  J.  35 ;  and  where  the  petitioning  creditor  was 
afterwards  made  assignee,  and  the  action  was  brought  against  htm  and 
the  other  assignee  jointly,  it  was  holden  the  plaintiff  could  not  recover: 
Finchett  v.  Howe,  2  Gamp.  278 ;  Tarn  v.  Heys,  1  Stark.  278.  So,  where 
the  solicitor  who  sued  out  the  commission  was  retained  by  the  assignees, 
and,  having  made  out  and  delivered  his  bill  to  them,  as  well  for  the  busi- 
ness dene  before  the  choice  of  assignees  as  for  that  done  after,  was  paid 
by  them  a  sum  of  money  on  account  generally,  it  was  holden  that  he  was 
bound  (as  the  assignees  themselves  would  have  been)  to  appropriate  the 
sum  so  received  to  the  payment  of  that  portion  of  the  bill  for  which  the 
petitioning  creditor  was  liable;  and  that,  therefore,  in  an  action  by  the 
petitioning  creditor  against  him  for  the  amount  of  a  private  debt,  he  could 
not,  under  those  circumstances,  set  off  the  amount  of  the  petitioning  cre- 
ditor's costs  of  the  commission,  for  they  were  already  satisfied:  Phillip* 
t.  Dieas,  15  East,  248.  In  another  case,  indeed,  it  was  holden  at  Msi 
Prius,  that  where  assignees  retain  the  same  solicitor  that  sued  out  the 
commission,  they*  make  themselves  liable  to  him  for  the  costs,  as  well  be- 
fore as  after  the  choice  of  assignees,  as  upon  an  original  retainer;  Tarn 
v.  Heys,  Holt,  378;  1  Stark.  276.  s.  c. ;  Archb.  B.  L.  219. 

Proof  of  the  Work  and  Business  being  done.']  After  proof  of  the 
retainer,  the  performance  of  the  work  and  business  must  be  proved.  This 
may  be  done  by  the  pit's  clerk,  or  other  person  who  has  acted  and  can 

speak  of  the  causes  and  the  business  in  respect  of  which  the 
£*159]  charges  are  *made,  and  can  prove  the  main  items:  Esp.  D.  10. 

It  is  not  the  practice  to  require  proof  of  every  item.  It  seems, 
however,  the  pit.  should  adduce  the  best  possible  proof  of  the  main  items; 
and,  therefore,  in  an  action  to  recover  the  expenses  of  procuring  the  exe- 
cution of  a  bail-bond,  and  other  charges  connected  with  it,  the  court  held 
the  pit.  could  not  recover  any  part  of  his  claim,  without  producing  the 
bond  itself  in  evidence :  Swir\ford  v.  Green,  3  Stark.  135.  In  some  cases 
the  necessity  of  actual  proof  of  the  business  being  done  may  be  dispensed 
with,  as  by  proving  the  deft.'s  admission  of  it :  thus,  proof  of  a  judge's 
order  referring  the  bill  to  be  taxed,  and  the  deft/s  undertaking  to  pay 
what  shall  appear  to  be  due,  and  of  the  master's  allocatur,  will  be  suffi- 
cient evidence  of  the  business  having  been  done:  Lee  v.  Jones,  2  Camp. 
496 ;  see  further, post, "  Work  and  Labour,"  ante  "  Admissions" 

Proqf  of  Delivery  qfBill,  when  necessary.]  If  the  action  is  brought 
for  the  recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in  equity, 
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the  pit.  must  prove  the  delivery  of  a  bill  thereof  to'deft.,  or  left  for  him 
at  his  dwelling-house,  or  last  place  of  abode,  before  the  action  was  com- 
menced, the  bill  being  written  in  a  common  legible  hand,  and  in  the  Eng- 
lish.tongue  (except  the  law  terms  and  names  of  writs,)  and  in  words  at 
length  (except  times  and  sums,)  the  bill  being  also  inscribed  with  the  pro- 
per hand  of  the  pit. :  2  Geo.  2,  c.  23,  *.  23 ;  30  Geo.  2,  e.  19,  s.  75,  ftc. 
And,  by  the  same  act,  upon  application  of  the  party  chargeable  by  such 
bill,  or  any  other  person  in  that  behalf  authorized,  unto  the  Lord  Chan- 
cellor, Master  of  the  Rolls,  or  unto  any  of  the  courts  aforesaid  in  which, 
4c,  they  may  refer  it  to  be  taxed. 

With  respect  to  what  items  render  a  bill  necessary  to  be  delivered  under 
this  act,  they  are  all  such  as  are  incurred  in  respect  of  business  done  in 
any  court  A  charge  merely  for  suing  out  a  writ  of  dedimus  protesta- 
tem,  exparte  Priekett,  1  R.  N.  266,  or, "  for  taking  instructions,  drawing 
affidavit,  swearing  the  same,  and  money  for  oath,  Winter  v.  Payne,  6 
T.  R.  646 ;  qr  for  business  done  in  the  insolvent  court,  in  procuring  the 
discharge  of  an  insolvent,  Smith  v.  Wattleworth,  4  B.  &  C.  364;  or  ob- 
taining a  bankrupt's  certificate,  Collins  v.  Nicholson,  2  Taunt  321,  Ford 
v.  Webb,  3  B.  &  B.  241 ;  or  for  business  done  at  quarter  sessions,  ex  parte 
Williams,  4  T.  R.  496,  Clarke  v.  Donovan,  5  ib.  694;  or  in  a  criminal ' 
suit  at  the  court  of  Great  Sessions  in  Wales,  Lloyd  v.  Manna,  Tidd,  330, 
but  see  2  Meriv.  500;  or  for  business  done  under  an  extent,  Tidd,  330,  3 
Price,  280 ;  or  for  "  attending  and  examining  deft.'s  proposed  bail,"  and 
*  attending  the  pit  in  several  actions  commenced  against  deft,  and  ar- 
ranging with  him  to  take  cognovits  therein,"  Watt  v.  Collins,  R.  &  M. 
284, 2  C.  &  P.  45,  *.  c. ;  or  for  attending  a  lock-up  house,  and  obtaining 
deft's  release,  and  filling  up  the  bail-bond,  Fearne  v.  Wilson,  6  B.  &  C. 
86;  or  for  drawing  a  warrant  of  attorney,  and  attending  deft,  respecting 
it,  although  deft,  never  executed  it,  Wilson  v.  Gutteridge,  3  fi.  &  C.  157, 
4  D.  &  R.  738,  s.  e.,  Weld  v.  Crawford,  2  Stark.  538, 4  Camp.  68;  sed 
vide  Burton  v.  Chatterton,  3  B.  &  A.  488 :  renders  a  bill  necessary  to 
be  delivered  within  the  statute;  and  it  makes  no  difference,  though  the 
pit.  proceeds  only  for  the  costs  out  of  pocket :  Miller  v.  Towers,  Pea. 
Rep.  102. 

On  the  other  hand,  the  pit.  need  not  prove  a  delivery  of  his  bill  to  re- 
cover a  charge  not  taxable,  or  where  the  court  has  not  power  to  tax;  as 
where  a  charge  is  wholly  for  conveyancing,  Tidd,  329,  Hooper  v.  Till, 
Doug.  199,  n.,  B.  N.  P.  145,  or  for  preparing  an  affidavit  of  a  petition- 
ing creditor's  debt  and  bond,  &&,  the  affidavit  not  having  been  sworn, 
and  no  commission  ever  having  issued :  Burton  v.  Chatterton,  3  B.  & 
A.  488;  Wilson  v.  Gutteridge,  3  B.  &  C.  158:  nor  where  the  charge  is 
for  searching  at  Judgment  Office  to  ascertain  whether  satisfaction  of  a 
judgment  had  been  entered  on  the  roll,  whether  issue  had  been 
entered,  and  "whether  it  had  been  docketed,  in  an  action  be-  [*160] 
tween  A.  &  B.  Fenton  v.  Correa,  R.  &  M.  262 ;  2  C.  &  P.  45. 
s.  c.;  nor  where  the  charge  is  for  parliamentary  business,  Tidd,  329;  or 
for  negotiating  an  annuity,  Weld  v.  Crawford,  ib.,  2  Stark.  538 ;  or  for 
paying  debt  and  costs  pursuant  to  undertaking,  Prothero  v.  Thomas,  1 
Marsh,  539,  6  Taunt  196,*.  c.  Nor  need  an  attorney  deliver  his  bill 
where  he  sues  another  attorney:  Ford  v.  Maxwell,  2  H.  Bl.  589.  12 
Geo.  2,  c  13,  s.  6,  enacts,  that  2  Geo.  2,  e.  23,  s.  23, "  shall  not  extend  to 
any  bill  of  fees,  charges  and  disbursements  due  from  any  attorney  or 
vol.  i.  24 
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solicitor  or  clerk  in  court,"  but  that  they  may  use  such  remedies  between 
themselves  as  before.  Therefore,  an  agent  need  not  sign  or  delirer  his 
bill  before  he  sues  thereon:  Dougl.  199,  n.;*  Bridges  v.  Francis,  Pen. 
Rep.  1;  Nelson  v.  Gar/uth,  1  Esp.  Rep.  221.  And  this  has  relation  not 
to  the  period  of  doing  the  business,  but  to  that  of  action  brought,  for,  if 
his  client  afterwards  becomes  an  attorney,  the  former  need  not  deliver  a 
bill  signed  in  order  to  recover  his  charges,  Ford  v.  Maxwell,  2EB. 
5S9, 1  Esp.  Rep.  420,  *.  c. ;  or  where  pit  transacts  business  for  a  client 
who  becomes  an  attorney  subsequently:  ib.  Nor  need  the  executors  or 
administrators  of  an  attorney  deliver  a  bill  of  costs  for  business  done  by 
their  testator  or  intestate  previous  to  suit;  1  Barnard,  433,  Andr.  276. 
The  statute  is  confined  merely  to  the  attorney  himself,  and  does  not  ex- 
tend to  his  personal  representatives:  Barret  v.  Moss,  1  C.  &  P.  4.  As 
to  the  necessity  of  a  delivery  of  a  bill  in  case  of  a  set-off,  post. 

There  appears  some  uncertainty  as  to  whether  the  pit  may  recover  for 
items  which  do  not  require  a  delivery  of  a  bill,  where  there  are  also  other 
items  which  do  require  it;  but  the  distinction  appears  to  be  that  he  may 
recover  such  items,  where  they  have  no  reference  to  the  business  qf  an 
attorney*  and  he  has  delivered  no  bill  at  all  before  action,  but  that  he 
cannot  where  they  have  such  reference,  and  he  has  delivered  a  bill  before 
action:  see  Mowbray  v.  Fleming,  11  East,  285 ;  Winter  v.  Payne,  6  T. 
R.  645;  Hillv.  Humphreys,  2  B.  &  P.  343:  1  Camp.  439,  n.  There* 
fore,  where  pit.  had  delivered  no  bill  at  all  before  the  action  brought,  but 
afterwards  delivered  a  bill  of  particulars,  he  was  held  entitled  to  recover 
for  money  paid  to  his  client's  use,  having  no  reference  to  his  business  of 
an  attorney,  although  other  items  in  the  particulars  were  taxable:  Mow- 
bray  v.  Fleming,  11  East,  285 ;  Hemming  v.  Wilton*  4  Can.  &  Payne, 
318.  And  a  disbursement  by  an  attorney,  in  consequence  of  his  under- 
taking to  pay  the  debt  and  costs,  is  not  a  disbursement  in  reference  to  his 
business  of  an  attorney:  Prothero  v.  Thomas,  6  Taunt  196;  1  Marsh. 
539,  s.  c.  On  the  other  hand,  where  a  single  item  in  the  bill  delivered 
requires  such  delivery,  the  bill  must  be  proved  to  have  been  regularly 
delivered  before  the  pit  can  recover  any  item  in  it  having  reference  to  the 
business  of  an  attorney:  Wilson  v.  Chitteridge,  3  B.  &  C.  157;  4D.&K. 
738,  s.  c;  Winter  v.  Payne,  6  T.  R.  645 ;  Hill  v.  Humphreys,  2  B.  t  P. 
343.  By  a  late  decision  at  nisi  prius,  the  above  distinction  does  not 
appear  to  be  supported,  for  it  was  there  considered,  that  where  a  bill  is 
delivered  according  to  the  statute,  containing  various  taxable  items,  one 
item  of  which  is  not  sufficiently  described  according  to  the  statute,  the  pit 
may  still  recover  the  residue  of  his  bill,  Drew  v.  Clifford,  R.  &  M.  280, 
sed  qussre;  in  a  more  recent  case,  this  doctrine  was  denied :  Reynolds  v. 
Taplin,  6  Dec  1826,  coram  Abbott,  C.  J.  at  Guildhall. 

Mode  of  Proving  Delivery  ofBi/t.]  The  delivery  is  usually  proved 
by  the  person  who  delivered  the  bill,  or  by  doffs  admission  of  the  receipt 
of  it :  ante, u  Admissions."  Where  a  bill  was  produced,  with  an  endorse- 
ment upon  it,  in  the  handwriting  of  a  deceased  .clerk  of  the  pit,  whose 
duty  it  was  to  have  delivered  the  bill,  purporting  that  he  had  delivered  a 
copy  on  a  particular  day,  and  the  endorsement  was  proved  to  have  existed 
at  that  date,  it  was  held  that  the  entry  was  prima  facie  evidence  of  the 
delivery  of  the  bill :  Champneys  v.  Peck,  1  Stark.  404 ;  ante,  57.  The 
delivery  may  be  proved  by  a  copy  or  duplicate,  original,  without  any 
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notice  *to  produce  the  bill  delivered,  Anderson  v.  May,2B.  [*161] 
&  P.  837 ;  for  the  bill  delivered  is  in  the  nature  of  a  notice 
of  demand  and  action,  Coling  v.  Treweeck,  6  B.  &  C.  399,  Vincent  v. 
Slaymaker,  12  East,  377,  and  a  copy  of  the  bill,  though  not  signed  by 
the  ph.,  the  original  of  which  only  was  signed,  has  been  delivered  to  the 
deft,  is  admissible  in  evidence,  without  proof  of  notice  to  produce  the 
original,  6  B.  &  C.  399 ;  but,  in  a  case  where  no  copy  of  a  bill  was  either 
proved  to  have  been  made,  or  produced  in  evidence,  and  the  pit.  attempted 
to  prove  the  delivery  by  reading  the  items  of  charge  from  pit's  books, 
from  which  the  bill  was  stated  to  have  been  copied,  such  mode  of  proof 
was  held  inadmissible:  Phi  Upson  v.  Chase,  2  Camp.  110. 

Contents  of  Bill.]  The  bill  must  be  written  in  common  hand,  in  Eng- 
lish. It  must  state  the  items  severally,  and  not  charge  a  sum  in  the  lump, 
as,  "an  action  brought,  &c,  and  costs  of,  taxed  at  £57.  13.*."  Drew  v. 
Clifford,  R.  &  M.  280;  Reynolds  v.  Taplin,  6  Dec.  1826,  cor.  Abbott, 
C.  J.,  Guildhall.  Such  abbreviations  as  are  common  and  intelligible,  may 
be  used :"  Reynolds  v.  Caswell,  4  Taunt.  194 ;  Frowdy.  SHllard,  4  Carr. 
&  Payne,  51;  see  12  G.  2,  c.  13,  s.  5.  A  mistake  in  the  date  of  items, 
which  does  not  mislead,  will  not  render  the  delivery  ineffectual,  "  as  the 
object  of  the  act  is,  that  the  bill  might  be  capable  of  being  taxed:"  Wil- 
liams v.  Barber,  ib.  806.  And  it  should  seem,  even  though  pit.  cannot 
recover  a  particular  item,  because  it  is  not  sufficiently  described  according 
to  the  statute,  yet  he  may  recover  for  those  which  are:  Drew  v.*  Clifford, 
R.  &  M.  280;  2  C.  &  P.  69,  s.  c.  The  bill  must  be  signed  by  the  pit. 
pursuant  to  the  statute,  or  he  will  be  nonsuited :  Tomlinson  v.  Clark, 
4  Moo.  4 ;  Wild  v.  Crawford,  2  Stark.  538. 

Proof  of  Delivery  of  Bill  to  Deft.]  If  pit.  rests  hid  case  on  proving  a 
delivery  to  deft,  he  should  prove  a  personal  delivery  to  him,  or  his  agent, 
expressly  authorised  by  him  to  receive  it :  Finchett  v.  How,  2  Camp.  277. 
Where  the  bill  was  delivered  to  deft's  attorney,  and  deft  afterwards 
attended  the  taxation  in  person,  it  was  held  that  he  thereby  recognised 
the  attorney  as  his  agent :  Warren  v.  Cunningham,  Oow,  73.  And 
where  a  party  in  a  cause,  having  changed  his  attorney  in  the  progress  of 
it,  and  a  judge's  order  was  afterwards  obtained  by  the  second  attorney  for 
the  delivery  to  him  of  a  bill  signed  by  the  first  attorney,  a  delivery  to  him 
was  held  sufficient,  Vincent  v.  Slay  maker,  12  East,  372 ;  and  see  further 
proof  as  to  agency,  post,  "  Principal  and  AgenU"  It  must  be  proved 
that  die  bill  vcas  left  with  the  deft.,  or  his  authorized  agent ;  for,  where 
the  pit  delivered  the  bill  at  due  time  to  deft.,  who  acknowledged  the 
debt,  and  said  i}e  would  pay  it,  but  that  he  did  not  know  what  to  do  with 
the  bill,  upon  which  the  pit.  took  it  back  again,  it  was  held  he  could  not 
recover :  Brooks  v.  Mason,  H.  Bla.  290.  But  it  should  seem,  if  pit  proved 
deft's  refusal  to  receive  the  bill,  or  his  request  to  take  it  back,  the  enact- 
ment of  the  statute  would  be  satisfied:  ib.  When  there  are  several  defts., 
it  will  be  sufficient  for  him  to  prove  a  delivery  to  one  of  the  acting  parties, 
jointly  liable,  as  it  will  be  presumed  that  he  had  authority  from  the  others 
to  receive  the  bill,  Crowder  v.  Shee,  1  Camp.  437 ;  and  therefore  it  is 
sufficient  for  him  to  deliver  his  bill  to  the  person  who  gave  the  instruc- 
tions, Finchett  v.  Haw,  2  Gamp.  277;  but,  if  he  deliver  the  bill  to  a  party 
who  never  intermeddled  in  the  retainer,  it  will  be  insufficient:  ib.  Where 
an  attorney  has  been  jointly  retained  by  several  defts.,  to  defend  several 
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suits  brought  against  each,  but  in  the  subject-matter  of  which  they  had  a 
joint  interest,  a  delivery  to  one  will  be  sufficient  in  an  action  against  all: 
Oxenham  v.  Lemon,  2  D.  &  R.  461. 

Proqf  of  Delivery  at  Deft.' s  last  Mode.']  If  pit.  cannot  prove  a  per- 
sonal delivery  to  deft,  he  must  prove  the  bill  was  left  for 
[*162]j  deft,  at  his  *  dwelling-house,  or  last  place  of  abode.  Proof  of 
the  bill  having  been  left  at  deft.'s  counting-house,  will  not  suffice : 
Hill  v.  Humphreys,  2  B.  &  P.  342,  3  Esp.  Rep.  254,  s.  c.  Proof  of  de- 
livery at  cleft's  last  apparent  place  of  abode  will  suffice;  and  it  is  no 
answer  for  deft,  to  show  that  he  had  left  that  place  of  abode,  unless  he 
prove  that  he  had  a  later  known  place  of  abode :  Wadeson  v.  Smith,  1 
Stark.  324. 

Proqf  of  Delivery  of  Bill  one  Month  before  •Action.]  Pit  must  prove 
the  delivery  of  his  bill  one  month  at  least  before  bringing  his  action.  The 
statute  requires  a  lunar  month:  Hurd  v.  Leach,  5  Esp.  Rep.  168; 
Crook  v.  Mc  Tavish, 1  Bing.  1 67.  This  is  exclusive  of  the  day  on  which 
the  bill  was  delivered. 

To  prove  the  commencement  of  the  action y  and  that  it  was  not  brought 
too  soon,  pit.  may  produce  and  prove  the  writ:  post  "Process"  The 
nisi  prius  record,  in  C.  P.  or  by  original,  is  good  prima  facie  evidence, 
when  made  up  of  a  term  beginning  more  than  a  month  after  the  delivery 
of  the  bill,  to  show  that  the  action  was  not  commenced  till  the  expiration 
of  a  month  after  the  time  of  such  delivery,  Webb  v.  Pritchett,  1  B.  &  P. 
263 :  however,  this  proof  may  be  rebutted  by  the  production  of  the  writ, 
Rhodes  v.  Gibbs,  5  Esp  Rep.  163;  and  the  declaration  is  admissible  evi- 
dence, to  show  that  the  action  was  commenced  earlier  than  it  appears  to 
have  been  by  the  nisi  prius  record :  2  Camp.  497,  n.;  post.  And  in  K. 
B.,  in  an  action  by  bill,  and  in  the  Exchq.,the'nfrt  prius  record,  contains 
a  memorandum  of  the  term  in  which  the  declaration  was  filed ;  and  if  the 
first  day  of  that  term  be  within  one  month  after  the  delivery  of  the  bill, 
the  nisi  prius  will  not  be  sufficient  proof,  unless  the  memorandum  be 
special,  stating  the  precise  day  on  which  the  bill  was  filed :  2  Saund  1,  b.  n. 

Proof  of  Reasonableness  of  Charges.]  The  pit.  should  prove  the 
reasonableness  of  his  charges,  as  in  other  actions  for  work  and  labour; 
post, "  Work  and  Labour."  But  if  the  charges  be  for  business  done  in 
court,  and  they  be  taxable,  this  does  not  seem  necessary:  the  bill,  how- 
ever, cannot  be  taxed  at -the  trial,  Doug.  199,  Anderson  v.  May,  2  B.  & 
P.  237,  Price,  234,  Lee  v.  Wilson,  2  Chit  Rep.  65;  for,  if  the  business 
which  was  really  done,  and  which  must  be  proved  at  the  trial,  the  delay 
of  the  deft  for  more  than  a  month  in  objecting  to  the  quantum,  is  an  ad- 
mission that  he  thinks  it  to  be  reasonable.  It  is  sufficient  to  give  in  evi- 
dence a  judge's  order  to  tax  the  bill,  and  the  master's  allocatur :  Lee  v. 
Jones,  2  Camp.  496.  The  deft  may,  at  any  time  before  trial,  though 
after  plea  pleaded  and  issue  joined,  get  the  bill  taxed,  Tidd,  333 ;  and,  as 
to  when  the  court  will  tax  the  bill  after  it  has  been  settled  and  paid,  ib. 
The  pit's  delivery  of  his  bill  is  conclusive  evidence  against  him  as  to  an 
increase  on  any  of  the  items*  charged  in  it,  Lee  v.  Jones,  2  Camp.  496 ; 
and  it  is  strong  presumptive  evidence  against  additional  items;  but,  if 
there  are  any  real  errors  or  omissions,  they  may  be  explained  and  rectifi- 
ed: Leveridge  v.  Bo t ham,  1  B.  &  P.  49. 
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Evidence  for  Defendant. 

Under  the  general  issue,  deft,  may  give  in  evidence  any  matter  tend- 
ing to  disprove  pit's  case.  Deft,  may  defeat  a  claim  for  a  charge  of  con- 
ducting a  suit,  by  proving  that  he  has  never  had  the  benefit  of  pit's 
superintendence  and  judgment  in  it ;  as  that  he  at  all  times  consulted  the 
pit's  clerk,  who  practised  in  pit's  name ;  and  that  pit  lived  at  such  a 
distance  from  the  clerk,  as  to  prevent  his  conferring  with  and  directing 
the  clerk,  who  was  therefore  left  without  instructions,  and  acted  accord- 
ing to  his  own  judgment :  Hopkinson  v.  Smith,  7  Moo.  237 :  1  Bing.  '13, 
s.  c;  Taylor  v.  Glassbrook,  3  Stark.  75.  It  will  be  a  sufficient 
defence,  if  deft.  *show  that  pit  has  been  guilty  of  such  gross  [*163] 
negligence,  as  that  deft,  thereby  lost  all  possibility  of  benefit, 
Templar  v.  McLachlan,  2  N.  R.  136;  or  that  he  has  not  exercised, 
"reasonable  diligence  and  skill;"  and  whereby  pit  has  through  his  inad- 
vertence and  want  of  proper  caution,  incurred  the  costs  sought  to  be  re- 
covered: Montriou  v.  Jefferys,  R.  &  M.  317;  Farnsworth  v.  Garrard, 
1  Camp.  38 ;  Denew  v.  Daverell,  3  ib.  452.  [If  an  attorney,  in  the  con- 
duct of  a  suit,  commit  an  act  of  negligence  whereby  all  the  previous  steps 
become  useless  in  the  result,  he  cannot  recover  for  any  part  of  the  busi- 
ness done.  And  whether  or  not,  in  such  a  case,  the  work  became  wholly 
useless  by  the  plaintiffs  fault,  is  a  question  for  the  jury.  Such  a  failure 
of  the  work  is  a  defence  admissible  under  non-assumpsit,  in  an  action  by 
an  attorney  for  his  bill,  Bracy  v.  Carter,  Id  Ad.  &  Ellis,  373 ;  Symes  v. 
Nipper,  id.  377,  n.  See  2  Cr.  Mees.  &  Roe.  547 ;  2  Mees.  &  W.  283.] 
But,  if  there  are  other  causes  conducing  to  the  loss  of  the  benefit  besides 
the  pit's  negligence,  the  negligence  will  be  no  defence,  Dam  v.  Ward,  1 
Stark.  409 ;  and  mere  negligence  or  unskilfulness  is  no  defence ;  for,  as  . 
the  pit  comes  merely  to  prcfve  that  the  work  has  been  done,  he  is  not  in 
a  situation  to  meet  a  charge  of  negligence,  Templar  v.  McLachlan,  2  N. 
R.  136, 1  Selw.  N.  P.  167,  Passmore  v.  Birnie,  2  Stark.  59 ;  and,  if  the 
object  were  unjustifiable  delay,  as  not  filing  a  plea  in  abatement,  pit's 
neglect  is  no  defence,  Johnson  v.  Alston,  1  Camp.  175.  It  is  said  to 
have  been  determined  in  the  C.  P.,  that,  though  the  deft  has  neglected  to 
supply  the  pit  with  money  to  conduct  a  cause,  and  for  which  reason  the 
pit  would  not  proceed  in  it,  and  quitted  the  suit  before  trial,  still  the  pit 
could  not  bring  an  action  for  his  bill :  14  Ves.  272.  Deft,  may  prove,  as 
a  defence,  that  pit  agreed  to  be  paid  in  gross  for  prosecuting  the  action 
in  respect  of  which  the  charges  which  pit  seeks  to  recover  were  incurred, 
as  such  agreement  would  be  champerty,  Com.  D.  Attorney,  B.  14,  Hob. 
118,  Tidd.  326 ;  or  he  may  prove  that  the  pit  agreed  only  to  charge  the 
money  out  of  pocket,  Parker  $•  others  v.  Harcourt,  5  Esp.  Rep.  249 ;  or 
that  pit  conducted  the  cause  for  nothing ;  and  evidence  that,  when  the 
attorney's  agent  went  before  the  master,  to  have  the  bill  taxed,  he  ad- 
mitted such  was  the  case,  will  suffice  for  this  purpose ;  Asftford  v.  Price, 
3  Stark.  185.  We  have  already  seen  how  far  deft,  may  dispute  the  rea- 
sonableness of  the  pit's  charges ;  ante,  162. 

*  It  will  be  a  sufficient  defence  that  pit.  has  neglected  to  take  out  his 
certificate  under  37  G.  2,  c.  90,  s.  31 ;  and,  where  deft,  proved  that  pit 
had  ceased  for  more  than  one  year  to  take  out  his  certificate,  but  it  ap- 
peared that  pit  had  since  acted  as  an  attorney,  it  was  held  that  deft, 
must  prove,  not  only  that  pit.  had  ceased  in  the  intervening  period  to  take 
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out  his  certificate,  bat  that  he  had  not  been  re-admitted :  Pearce  v.  Whale, 
5  B.  &  C.  38;  7  D.  &  R.  512.  Nor  is  it  a  defence  to  a  bill  for  suing  out 
a  commission  of  bankrupt,  that  an  attorney  of  E.  B.  is  not  a  solicitor  in 
Chancery:  Wilkinson  v.  Diggell,  1  B.  &  C.  158.  A  solicitor  of  the  equity 
side  of  the  Exchequer  cannot  practise  in  Chancery,  nor  recover  for  busi- 
ness he  may  have  done  there,  it  being  in  contravention  of  2  G.  2,  c.  23,  s. 
10  &  24,  Vincent  v.  Holt,  4  Taunt  452,  where  the  case  of  Meddowcroft 
v.  Holbrooke  1  H.  B.  50,  was  denied  to  be  law. 

IL  Actions  against,  for  nbgligbnce. 

Form  of  Remedy,  163. 
Form  of  Pleading,  164. 
Precedents, 

•  Commencement  and  Conclusion  of  Bill  against,  165. 
Evidence  for  Plaintiff,  165  to  168. 

Retainer,  165. 

Inducement,  166. 

Defendant's  Negligence,  ib. 

Damages,  167. 
Evidence  for  Defendants,  -168. 

Form  of  Remedy. 

Thb  form  of  remedy  against  an  attorney  or  solicitor,  for  negligence,  is 
by  action  of  assumpsit  or  case,  though  the  former  is  the  more 
[*164]  usual  remedy :  *Reeee  v.  Rigby,  4  B.  &  A.  202 :  Swannel  v. 
Ellis,  1  Bing.  347 ;  Russel  v.  Palmer,  2  Wils.  328 ;  Pitt  v. 
Talden,  4  B.urr.  2060.  It  was  formerly  thought,  where  the  deft.'s  con- 
duct was  grounded  in  fraud,  and  where'  he  could  avail  himself  of  the  Stat. 
qfLim.,  that  case  was  the  proper  and  more  advisable  form  of  remedy, 
Brown  v.  Howard,  2  B.  &  B.  73 ;  4  Moo.  508, 532,  s.  c.;  Short  v.  McCar- 
thy, 3  B.  &  A.  626 ;  but  the  decision  in  Howell  v.  Young,  5  B.  &  C.  259, 
shows  that  such  a  defence  is  equally  available  in  either  case.  Assumpsit  is 
also  often  advisable  for  the  sake  of  inserting  the  money-counts,  which 
may,  in  some  cases,  enable  the  client  to  recover  back  the  money  he  has 
paid  for  the  business  done,  when  there  is  a  total  failure  of  consideration; 
5  Petrs.  Ab.  602.  In  some  cases,  where  the  negligence  or  unskilfulness  has 
been  very  gross,  the  court  whereof  deft  is  an  attorney  will  interfere; 
Sayer,  50, 169  ;  Tidd,  81. 

Form  of  Pleadings. 

The  observations  as  to  the  declaration  in  assumpsit,  ante,  111  to  138, 
must  be  here  attended  to.  It  is  necessary,  in  the  declaration,  either  to 
state  that  deft,  was  retained  fot  reward*  or  that  deft,  was  retained  at  his 
request,  or  that  he  was  retained  as  an  attorney,  which,  of  itself,  implies  a 
consideration :  Dartnell  v.  Howard,  4  B.  &  C.  345 ;  6  D.  1  R.  438 ; 
Bourne  v.  Diggles,  2  Chit.  Rep.  312 ;  Elsee  v.  Oatward,  5  T.  R.  143 ; 
Coggs  v.  Bernard,  2  Ld.  Raym.  909.  It  is  unnecessary  to  state  of  what 
court  the  deft,  was  an  attorney,  and,  if  stated,  it  must  be  strictly  proved, 
Oreen  v.  Jackson,  Pea.  Rep.  237 ;  and  this,  though  the  deft,  plead  as  an 
attorney  of  the  court,  2  Ch.  R.  311.  It  is  also  unnecessary  to  state  any 
more  of  the  former  proceedings  than  absolutely  necessary,  and  a  variance 
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will  be  fatal:  Leer.  Jiyston,  Pea.  119;  Brawn  v.  Jacobs,  2  Esp.  Rep. 
726 ;  ante,  113.  In  one  or  more  counts,  it  is  advisable  to  state  the  par- 
ticular act  which  it  was  the  deft/s  duty  to  have  performed,  2  Chit.  PI. 
372,  n./  and  other  counts  should  be  added,  stating  the  duty  generally. 
Rep.  T.  Hardw.  309.  Pit  must  show  that  the  injury  sustained  resulted 
from  the  negligence  of  deft.  In  a  declaration  stating  that  pit.  had  em- 
ployed deft,  to  conduct  an  action  of  ejectment  for  the  recovery  of  premises 
forfeited  to  the  pit.,  by  the  tenant's  neglect  to  repair,  and  it  was  alleged 
that  it  was  referred  to  an  arbitrator,  who  was  to  decide  what  repairs 
should  be  done,  &c,  and  that  the  arbitrator  was  ready  to  proceed,  but 
that  deft,  neglected  to  attend  him,  and  it  was  objected  that  it  was  not 
shown  that  the  arbitrator  would  have  found  repairs  to  have  been  neces- 
sary, or  have  awarded  it  in  favour  of  the  ph.,  if  the  reference  had  pro- 
ceeded, the  declaration  was  held  sufficient,  as  it  appeared  that  the  arbitra- 
tor was  competent  to  decide  what  repairs  ought  to  have  been  done,  but 
was  prevented  by  deft's  negligence:  Swannelv.  Ellis,  1  Bing.  347.  The 
declaration,  instead  of  the  usual  conclusion,  concludes  with  the  words, 
"and,  therefore,  he  prays  relief,  &a,"  the  omission  of  these  words,  how- 
ever, is  not  a  cause  for  demurrer :  And.  R.  247.  The  plea  of  the  general 
issue  will  not,  in  most  cases,  suffice  to  let  in  evidence  of  any  defence,  de- 
nying pit.  ever  had  a  cause  of  action  against  deft.:  see  ante. 


Precedents. 

BILL  AGAINST  ATTOBNKY  OF  K.  B. 

EHenborough.  Trin.  Term,  8  Geo.  4. 

Middlesex  to  wit,  (venue.)  John  Hill  complains*  of  Robert  Rose,  gent,  one  of  the 
attorneys  of  toe  court  of  our  lord  the  king,  before  the  king  himself,  present  here  in 
court,  in  his  own  person,  of  a  plea  of  trespass  on  the  case,  upon  promises,  &c.  (or  as  the 
flea  is.)  For  that  whereas,  &c.  (Instead  of  concluding  with  (he  usual  word*,  and 
therefore  he  brings  his  suit,  &c.,  say,  and  therefore  he  prays  relief,  &c.    Pledges,  &c 

TBI  UXM  WHBM  TBS  GAUSB  OS  ACTION  AOCBUE0,  AND  TBS  BILL  IS  FILED  IB  VACATION. 

*EUenborough.  Trin.  Term,  8  Geo.  4. 

Middlesex  to  wit  Be  it  remembered  that,  on  the  third  day  of  August,  f*165j 
(tfjSjf  of  exhibiting  biU),  in  the  eighth  year  of  the  reign  of  our  lord  the  now 
king,  John  Hill  brought  into  the  office  of  the  clerk  of  the  declarations  of  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  according  to  the  course  and  practice  of  the 
same  court,  bis  certain  bill  against  Robert  Rose,  gent,  one  of  the  attorneys  of  the  said 
court,  and  filed  the  same  bill  as  of  Trinity  Term,  in  the  eighth  year  of  the  reign  of  our 
said  lord  the  king,  which  said  bill  follows  in  these  words:  that  is  to  say,  Middlesex  to 
wit,  John  Hill  complains,  (as  in  preceding  form,  from  *  to  the  end.) 

BILL  AGAINST  AN  ATTORNEY  OF  0.  P. 

In  the  C.  P.  Trin.  Term,  6  Geo.  4. 

To  the  justices  of  our  lord  the  king  of  the  Bench. 
Middlesex,  to  wit    John  Hill,  b?  — ■  his  attorney,  complains  of  Robert  Ross,  gent, 
one  of  the  attorneys  of  his  majesty  fs  court  of  the  Bench  here  present  here  in  court  in 
his  proper  person,  of  a  plea  or  trespass  on  the  case  on  promises,*  (or  as  the  plea  is.)  For 
that  whereas,  &c    (Conclude  a*  tn  K.  B.  ante,  164.) 

•  DECLARATION  THBRBON,  AJTER  APFBARANGB. 

In  the  C.  P.  Trin.  Term,  8  Geo,  4. 

Middlesex,  to  wit,    Be  it  remembered.  That  on  the  ,  next  after  ,  in  this 

same  term,  John  Hill  came  into  his  majesty's  court  of  the  Bench  here,  by  E.  F.,  his  at 

torney,  and  brought  into  the  said  court  here  his  certain  bill  agaiSst  Robert  Rose,  gent 

(a*  above  to  the  asterish)t  and  there  are  pledges  for  the  prosecution  thereof,  to  wit,  J. 
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Doe  and  R.  Roe,  which  Mid  bill  follows  in  these  words,  that  is  to  say,  to  the  justices  of 
oar  lord  the  king  of  the  Bench,  Middlesex  to  wit,  John  Hill,  by,  &c  {To  the  end  of  the 
bill,  omitting  pledges.) 

The  declaration  must  so  necessarily  agree  with  the  peculiar  facts  of  each  particular 
case,  that  it  would  be  of  Utile  or  no  practical  utility  to  give  the  form  of  one  here.  See 
precedents  of  declaration  against  an  attorney  for  negligently  conducting  a  cause  to  trial 
without  evidence,  2  Chit  PI.  371 ;  for  not  obtaining  judgment  as  soon  as  he  ought,  to. 
977 ;  for  not  giving  note  to  a  prisoner,  whereby  he  was  discharged,  ib.  978 ;  for  not  ex- 
amining the  title  to  an  estate  bought  by  pit.,  to.  879 ;  for  taking  a  defective  security  from 
the  grantor  of  an  annuity,  ib.  381 ;  for  not  putting  in  bail,  whereby  pit  was  obliged  to 
pay  the  debt,  ib.  374;  for  not  putting  in  a  sufficient  plea  to  an  action,  ib.  375;  for  not  ap- 
pearing, and  for  suffering  judgment,  ib. 376. 


Evidence  for  Plaintiff. 

Retainer.']    The  plaintiff,  in  this  action,  must  prove  his  retainer,  the 

Surpose  for  which  deft  was  retained,  the  deft's  negligence,  and  pit's 
amages.  The  pit.  must  prove  that  he  retained  the  deft  to  act  as  his 
attorney  in  the  business.  This  may  be  done  by  evidence  of  a  direct  re- 
tainer, or  from  deft's  conduct  in  the  business,  or  from  his  admission.  If 
the  declaration  alleges  deft,  to  be  an  attorney  of  a  particular  court,  such 
allegation  must  be  strictly  proved  by  direct  evidence,  either  by  proof  that 
deft,  acted  as  an  attorney  of  the  court,  Berry  man  v.  Wise,  4  T.  R.  366; 
or  proof  of  an  examined  copy  of  the  roll  of  attorneys,  ib.  Rex  v.  Cross- 
ley,  2  Esp.  Rep.  526 ;  or  by  the  book  of  admissions  from  the  Master's 
Office,  ib.  Where  the  pit.  alleged  that  deft,  then  being  one,  &c,  of  the 
Court  of  Great  Sessions  of  Chester,  and  gave  notice  to  deft  to  produce 
his  admission,  and  it  not  being  produced,  the  attorney's  bill  was  offered 
to  prove  the  averment;  p.  Ld.  Kent/on,  "  had  pit  stated  him  generally 
to  have  been  employed  as  an  attorney,  the  evidence  would  have  been 
sufficient,  but  this  bill  does  not  prove  him  to  be  an  attorney  of  that 
court;99  Green  v.  Jackson,  Pea.  237,  Berryman  v.  Wise,  4  T.  R/366 ; 

nor  would  it,  in  such  case,  be  sufficient  proof  that  the  deft  put 
[*166]  in  his  plea  as  an  "attorney  of  that  court;  but  it  is  not  necessary 

to  prove  that  deft  has  taken  out  his  certificate :  Jones  v.  Stevens, 
Stark.  Ev.  App.  130. 

Proof  of  Inducement  and  Purpose  of  Retainer.]  The  proof  as  to 
this  must  necessarily  depend  on  the  particular  averment :  ante,  164.  In 
an  action  for  negligence,  whereby  pit  lost  his  debt,  and  was  non-suited, 
if  it  be  averred  that  the  deft  in  the  former  action  was  indebted  to  the  pit, 
it  must  be  substantially  proved,  and  it  would  be  a  fatal  variance  if  it  ap- 
pear that  such  deft  was  a  married  woman :  Lee  v.  Ayrton,  Pea.  Rep. 
119.  If  proceedings  in  an  action  are  alleged  to  have  taken  place  prefa- 
tory to  the  deft's  retainer,  the  same  must  be  substantially  proved :  post, 
u Record99  "Process."  In  some  cases  a  misspelling  would  be  a  vari- 
ance ;  as,  if, "  to  prove  an  allegation  that  the  said  Southal  was  arrested," 
&c,  a  writ  be  produced  with  the  same  Suthall,  it  would  seem  to  be  a 
fatal  variance,  as  the  doctrine  of  idem  sonans  is  only  applicable  to  pleas 
in  abatement :  Brown  v.  Jacobs,  2  Esp.  Rep.  726.  If  there  be  an  addi- 
tion to  the  name  in  the  writ,  it  is  not  fatal  if  it  is  omitted  in  the  declara- 
tion; atiter,  if  it  is  stated  in  the  declaration,  but  is  not  in  the  writ:  ib. 
In  actions  for  negligence  in  business  not  in  a  court,  as  taking  defective 
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securities  or  the  like,  the  prefatory  inducement  should  be  proved  substan- 
tially as  stated. 

Proof  of  Negligence.']  The  pit.  must  prove  deft.'s  neglect,  or  breach 
of  duty.  The  principal  duties  of  an  attorney  or  agent,  are  care,  skill, 
and  integrity,  and  if  he  be  not  deficient  in  any  of  these  essential  requi- 
sites, he  is  not  liable  for  any  error  or  mistake  arising  in  the  exercise  of  his 
Srofession :  Tidd,  80.  An  attorney  is  not  liable,  in  case  of  reasonable 
oubt,  for  a  mere  error  in  judgment,  and  where  he  has  not  been  guilty  of 
lata  culpa,  or  crassa  negligenlia, for  a  mistake:  Pitt  v.  Yalden,  4  Burr. 
2060;  Baikiey.  C /landless,  3  Camp.  17.  Thus,  before  the  point  has 
been  fully  settled,  that  the  grant  of  an  annuity  is  void,  unless  the  trusts  of 
the  annuity-deeds  be  recited  in  the  memorial,  it  was  held  that  such  an 
omission  did  not  amount  to  prima  facie  evidence  of  a  gross  negligence, 
ib.;  on  the  other  hand,  an  attorney  is  liable  for  neglecting  to  have  a  wit- 
ness in  court,  previous  to  the  trial,  whereby  pit.  was  nonsuited,  as  it  was 
held  he  ought  to  have  ascertained  that  the  witness  was  in  attendance,  or, 
if  he  knew  that  he  could  not  attend,  to  have  withdrawn  the  record; 
Recce  v.  Righy,  4  B.  &  A.  202-4.  So,  where  deft,  was  employed  to  as- 
certain the  sufficiency  of  securities,  and  he  relied  upon  a  partial  extract 
from  a  will,  without  examining  the  original,  and  thereby  a  damage  ac- 
crued to  pit,  he  was  held  liable,  Wilson  v.  Tucker,  D.  &  R.  N.  P.  C.  30, 
3  Star.  154,  s.  c.  So,  where  he  took  on  himself  to  exercise  his  own  judg- 
ment upon  difficult  points  of  law,  as  arising  on  an  intricate  conveyance, 
&c,  for  it  was  his  duty  (t  to  state  the  deeds  to  counsel,  &c,  otherwise  he 
must  draw  conclusions  at  his  peril,"  p.  Bailey,  J.,  Ireson  v.  Pearman,  3 
B.  &  C.  812-3;  5  D.  &  R.  687;  Tfrhere  he  neglected  to  charge  a  deft,  (a 
prisoner-  in  execution,)  whereby  the  deft,  was  superseded,  or  where  he 
neglected  to  declare  in  due  time,  he  was  held  liable,  JRussel  v.  Palmer, 
2  Wils.  325,  Pitt  v.  Yalden,  4  Burr.  2061 ;  so  he  is  liable  for  not  enter- 
ing or  docketing  a  judgment  within  a  reasonable  time,  whereby  the  pre- 
sumption arises  that  the  debt  was  satisfied:  Flower  v.  Bolinbroke,  1  Str. 
639.  Where  deft,  is  employed  as  an  attorney  to  invest  money  on  a  copy- 
bold  security,  he  is  liable,  if  such  security  turns  out  defective  and  invalid; 
sembl.  Brown  v.  Howard,  4  Moo.  508.  An  attorney  is  always  liable  if 
he  acted  contrary  to  the  pit's  express  or  implied  instructions,  as  he  may 
defend,  but  not  institute,  a  suit,  without  express  instructions :  3  Meriv. 
12.  But  an  attorney  is  not  liable  to  an  action  for  not  filing  a  dilatory 
plea,  when  instructed  so  to  do,  merely  for  delay ;  Johnson  v.  Alston,  1 
Camp.  176 ;  Pierce  v.  Blake,  2  Salk.  515 ;  nor  is  he  liable  if  his  diligence 
-would  have  been  ineffectual :  thus,  he  is  not  liable  for  negligence  in  con- 
ducting a  suit  against  excise-officers  for  a  seizure,  if  it  appear 
*that  such  seizure  was  lawful;  Aitcheson  y.  Madock,  Pea.  £*167] 
162;  nor  for  negligence  in  suing  a  married*  woman,  Lee  v. 
j3yrton,ib.  119.  But  deft,  must  show  the  diligence  would  have  been 
ineffectual:  Bourne  v.  Biggies,  2  Chit.  Rep.  311.  The  attorney  is  not 
liable  if  his  client  took  the  responsibility  on  himself:  Wilson  v.  Tucker, 
9  Stark.  154;  D.  &  R.  N.  P.  C.  30,  s.  c.  The  question  of  negligence  is 
for  a  jury:  Reece  v.  Righy,  4  B.  &  A.  202. 

The  proof  of  the  negligence  must  vary  according  to  the  statement  of 
the  facts  of  pit's  case  in  the  declaration,  and  which  must  always  be  con- 
sulted in  framing  the  evidence.    The  parties  to  the  transaction  in  which 
vol.  i.  25 
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the  negligence  took  place,  are  good  witnesses:  Hunter  v..  King,  4  B.  k. 

A.  209.  Where  the  question  is,  whether  the  deft,  has  been  guilty  of  gross 
negligence,  contrary  to  the  known  and  usual  practice,  those  who  are  con- 
versant in  the  same  kind  of  practice  may  be  examined  as  witnesses  on 
either  side :  Russell  v.  Palmer,  2  Wils.  328.  If  there  have  been  express 
instructions  to  deft.,  the  same  should  be  proved.  Where  the  proceedings 
in  a  former  action  form  the  ground-work  of  the  action  against  the  attor- 
ney, such  proceedings  should  be  produced,  or  the  necessary  steps  taken 
to  give  secondary  evidence  of  them:  Parry  v.  Collis,  1  Esp.  Rep.  399 ; 
past,  "  Secondary  Evidence."  Thus,  in  support  of  an  action  for  neglect- 
ing to  have  a  witness  ai  a  trial  where  pit.  was  non-suited,  the  pit.  must 
prove,  by  calling  such  witnesses  or  otherwise,  that  the'witness  was  a  neces- 
sary and  material  one,  that  his  attendance  might  have  been  procured, 
and  that  pit.  was  non-suited :  Reece  v.  Right/ ,  4  B.  &  A.  202.  And,  in 
an  action  for  the  loss  of  a  debt,  through  deft's  negligence,  pit.  must  es- 
tablish the  existence  of  such  debt,  and,  if  he  has  obtained  a  judgment  to 
recover  it,  that  will  be  evidence  of  the  debt,  and  he  should  prove  the 
judgment  by  an  examined  copy  of  it  from  the  judgment  roll.  If  the  for- 
mer deft,  has  been  arrested  on  mesne  process,  and  the  action  is  against 
the  deft,  for  negligence,  whereby  the  former  deft,  was  superseded,  besides 
proving  the  debt  the  writ  should  be  produced,  or  an  examined  copy,  if  it 
has  been  returned,  and  the  actual  time  of  commitment  should  be  proved 
by  the  books  of  the  prison :  the  grounds  of  the  discharge  will  be  shown 
by  means  of  the  supersedeas  or  order  of  discharge:  2  Stark.  Ev.  134-5. 
If  the  action  is  against  the  deft,  for  neglecting  to  charge  the  former  deft, 
in  execution,  whereby  he  was  superseded,  besides  the  evidence  of  the 
retainer  and  the  judgment,  the  pit.  should  prove  he  was  committed  to 
prison,  and  which  is  evidenced  by  the  books  from  the  prison  where  deft 
was  in  custody.  The  pit.  should  also  prove  the  grounds  upon  which  deft, 
was  superseded,  and  which  will  be  done  by  producing  the  supersedeas, 
or  order  for  his  discharge :  Russell  v.  Palmer,  2  Wils.  327.  If  the  action 
be  for  negligence  in  completing  a  conveyance,  where  there  is  a  defect  in 
a  memorial  of  an  annuity,  in  consequence  of  which  it  is  set  aside,  the  pit, 
to  prove  the  defect,  after  having  proved  the  retainer  of  the  deft,  his  con- 
duct of  the  business,  and  the  execution  of  the  deeds  which  should  be  pro- 
duced, should  prove  the  rule  of  court,  or  deny  it  to  be  set  aside,  and  an 
annexed  copy  of  the  affidavits  used  upon  the  motion:  2  Stark.  Ev.  135. 
So,  if  the  pit.  has  been  evicted  in  consequence  of  a  defect  in  title,  arising 
from  deft/s  negligence,  he  should  produce  the  deeds,  and  prove  the  exe- 
cution of  them,  and  the  payment  of  the  money,  and  show  that  he  has 
been  evicted  by  proof  of  the  judgment  in  ejectment,  the  execution  of  the 
writ  of  possession,  producing  the  writ,  or  an  examined  copy,  if  it  has  been 
returned:  id. 

'  Damages.']  As  the  question  of  negligence  is  a  question  to  be  collected 
by  the  jury  from  the  facts,  under  the  direction  of  the  judge,  it  will  be  for 
them  to  measure  the  compensation  in  proportion  to  the  pit's  injury  sus- 
tained from  deft's  breach  of  duty :  Reece  v.  Righy,  4  B.  &  A.  202 ;  Rus- 
set v.  Palmer j  2  Wils.  328 ;  Swannel  v.  JSllis,  1  Bing.  347.  If  pit  has 
been  put  to  any  costs  or  expenses  in  consequence  of  deft's  negligence,  the 

pit  should  prove  the  payment  of  them,  as  stated  in  the  declara- 
[*168]  tion:  *post,  "Payment."  In  an  action  for  negligence,  whereby 

pit  lost  his  debt,  he  should,  if  possible,  be  prepared  to  show  the 
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probability  that  he  would  have  recovered  the  whole  of  the  debt,  if  the 
deft's  negligence  had  not  prevented  it,  as  by  giving  evidence  of  the  cir- 
cumstances and  solvency  of  the  party  indebted  to  him. 

Evidence  for  Defendant. 

The  deft,  must  bring  forward  all  the  evidence  he  can,  to  meet  the  charge 
in  the  declaration.  It  is  a  good  answer  to  the  action,  that  defies  diligence 
would  have  been  ineffectual,  but  the  burden  of  such  proof  lies  on  the  deft : 
Bourne  v.  Biggies,  2  Chit  Rep.  SI  1 ;  ante,  167.  An  attorney  may  show 
that  he  acted  from  such  an  error  or  mistake  as  a  cautious  or  prudent  man 
might  make,  and  that  he  was  not  deficient  in  reasonable  skill  and  diligence, 
Montriou  v.  Jefferys,  R.  &  M.  320,  ante,  166:  so  it  is  a  sufficient  defence 
that  a  mistake  in  practice  arose  from  the  ambiguous  meaning  of  a  rule  of 
court,  Laidler  v.  Elliott,  3  B.  &  C.  738,  5  D.  &  R.  635;  or  from  a  doubt- 
ful construction  of  a  statute,  as  whether  the  trust  in  an  annuity-deed  must 
be  particularly  set  forth  in  the  memorial,  before  that  point  had  been  de- 
cided: Baikie  v.  C handless,  3  Camp.  17.  And  it  would  be  a  sufficient 
defence  for  an  attorney  to  show  that  his  neglect  was  occasioned  merely 
by  not  following  instructions  for  unjustifiable  delay,  or  some  illegal  object, 
as  for  not  filing  a  plea  in  abatement  for  that  purpose,  ante,  166,  7,  John- 
son v.  Alston,  1  Camp.  176,  4  Moo.  508;  or  for  not  giving  previous  notice 
of  the  commencement  of  a  suit  against  excise-officers,  it  being  proved  that 
the  seizure  was  legal :  Aitcheson  v.  Madock,  Pea.  Rep.  162.  As  to  other 
defences,  see  the  various  titles  throughout  this  work. 


ATTORNMENT— See  past  Landlord  and  Tenant. 

» 

AUCTIONEER,  Actions  bt  and  against. 

I.  Actions  bt,  against  Employer. 

The  form  of  the  remedy,  pleadings,  and  evidence,  are  the  same  as  those 
in  actions  of  this  nature  by  an  agent :  "Agent,"  ante,  59,  60. 

Evidence  for  Defendant. 

If  the  action  be  for  commission  for  the  sale  of  an  estate,  proof  by  deft, 
of  pit's  negligence,  or  unskilfulness,  whereby  the  sale  becomes  nugatory, 
will  defeat  the  pit's  claim  to  recover  any  compensation  for  his  services : 
Denew  v.  Daverell,  3  Camp.  451 ;  McClel.  R.  25 ;  see  further,  "Agent," 
ante,  60-1. 

II.  Actions  by,  against  Third  Persons. 

The  form  of  the  remedy,  pleadings  and  evidence,  are  mostly  the  same  as 
those  in  actions  of  thifi  nature  by  an  agent:  "Agent,"  ante,  61-2.  An 
auctioneer,  however,  having  possession,  coupled  with  an  interest  in  the 
goods  which  he  is  employed  to  sell,  arising  from  his  lien  and  responsibility, 
ftc,  is  thereby  invested  with  a  special  property  in  them,  and  may  maintain 
assumpsit  for  the  proceeds  of  the  sale,  even  though  he  sold  them  at  the 
house  of  the  owner  of  the  property,  and  advertised  them  as  his :  Williams 
v.  MUlington,  1  H.  B.  81 ;  Farebrother  v.  Simmons,  5  B.  &  A.  333; 
Coppin  v.  Walker,  1  Taunt.  237;  2  Marsh.  497,  s.  c.  501 ;  "Agent," 
ante,  61. 
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[•160]  *III.   ACTIONS   AGATHST,  BY  EMPLOYER. 

The  form  of  remedy,  pleadings,  and  evidence,  are  the  same  as  those  in 
actions  of  this  nature  against  an  agent:  "Agent,"  ante,  62  to  71. 

IV.  Actions  against,  bt  Third  Persons. 

The  form  of  remedy,  pleadings,  and  evidence,  are,  for  the  most  part, 
the  same  as  those  in  actions  of  this  nature  against  agents :  " Agent/9 
ante,  12. 

tn  diction  to  recover  Deposit  received  by  him,  and  Interest  thereon.] 
The  form  of  remedy,  and  pleadings,  and  evidence,  are  nearly  similar  to 
those  in  actions  by  and  against  vendor  and  purchaser :  post, "  Vendor 
and  Purchaser." 

Declaration.]  If  the  action  be  merely  for  the  deposit,  the  common 
count  for  money  had  and  received  will  suffice :  Burrough  v.  Skinner,  5 
Burr.  2639;  Flureau  v.  Thornhill,  2  W.  Bla.  It  1078.  But,  if  pit  declare 
on  the  contract  of  sale  for  special  damage,  as  for  expenses,  whether  in 
examining  titles,  performing  journeys,  &c,  or  for  interest,  he  must  state 
them  specially  in  his  declaration:  Maberley  v.  Robins,  5  Taunt  625;  1 
Marsh,  260,  s.  c;  Walker  v.  Constable,  lB.&P.  307;  Richards*.  Bar* 
ton,  1  Esp.  Rep.  268;  see  form  against  an  auctioneer,  Lee  v.  Munn, 
8  Taunt  54.  Where  pit.  discovers  that  the  vendor  had  no  title,  or  a 
doubtful  one,  to  what  deft,  sold ;  as,  if  he  furnished  an  abstract  of  the 
estate,  which  appeared  defective  on  the  face  of  it,  or  bad  in  law,  pit  may 
declare  generally:  FFildv.  Fort,  4  Taunt,  334;  Maberley  v.  Robins,  5 
ib.,  625. 

Evidence/or  Plaintiff. 

Proof  of  Defendant's  Liability.]  The  liability  of  an  auctioneer  to 
third  persons  stands  on  the  same  principle  as  other  agents:  "  Agent $"  ante, 
12 ;  Spittle  v.  Lavender,  2  B.  &  B.  452,  5  Moo.  272,  s.  c  His  not  dis- 
closing his  principal  renders  him  personally  liable,  Hanson  v.  Roberdeaup 
Peake's  Rep.  120 ;  or  acting  under  a  void  authority,  or  knowingly  mis- 
leading the  pit  in  a  purchase,  or  the  like :  ante,  "Agent;99  Farebrofher 
v.  Simmons,  5  B.  &  A.  333;  Waring  v.  Hoggart,  R.  &  M.  39;  Steven* 
v.  Adamson,  2  Stark.  422. 

In  an  action  against  the  auctioneer  to  recover  back  the  deposit,  which 
he  is  bound  to  retain  till  a  proper  title  is  made  out,  pit  should  adduce  the 
usual  evidence  of  the  sale  by  auction  and  purchase,  the  payment  of  the 
deposit  to  deft,  pursuant  to  the  particulars  delivered  by  deft.,  which  is 
usually  done  by  deft's  receipt,/*?*/, "  Vendor  and  Purchaser,"  "  Receipt," 
and  the  defect  of  title.  The  particulars  of  the  sale  should  be  produced  and 
proved,  and  that  they  were  delivered  by  the  deft,  at  the  time  and  place  of 
sale,  and  they  will  be  sufficient  evidence  of  the  terms  of  the  sale;  and,  if 
they  have  not  been  complied  with  by  the  deft.,  pit  has  an# immediate 
right  to  recover  the  deposit,  as  money  had  and  received, post,  "Money 
Had  and  Received;99  but,  if  the  thing  sold  were  to  be  delivered  by  a 
given  time,  or  a  good  title  shown  to  an  estate  within  a  given  period,  pit 
should  prove  that  he  applied  for  the  thing  sold,  and  that  the  time  for  de- 
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• 

livering  it  had  elapsed ;  or  for  an  abstract  of  the  title  to  the  estate  at  the 
specified  time,  and  that  he  could  not  obtain  them :  past, "  Vendor  and 
Purchaser" 

If  the  deft,  is  not  bound  to  retain  the  deposit  till  such  title  is  made  out, 
he  may,  in  answer,  show  a  payment  over  to  the  principal;  unless, indeed, 
it  appear  in  evidence  that  the  deft,  knew  of  the  defect  of  title  in  the  pre- 
mises, or  that  his  principal  had  no  right  to  the  money:  Edwards  v.  Hod- 
ding,  5  Taunt.  815;  Horsfall  v.  Hand  ley,  8  ib.,  136.  And,  as  to 
what  is  *not  a  sufficient  payment  over,  see  «  Agent"  "  Money  [*170] 
Had  and  Received."  Where  an  auctioneer  does  not  disclose 
the  name  of  his  principal  at  the  time  of  the  sale,  he  renders  himself  per* 
sonally  liable  to  the  purchaser,  though  he  has  paid  over  the  money  to  the 
principal:  Hanson  v.  Roberdeau,  Peake's  Rep.  120.  "  It  is  of  great  con-* 
sequence  to  the  public  that  auctioneers,  who  take  upon  themselves  to 
describe  in  their  particulars  the  property  to  be  sold,  should  truly  describe 
it,  for  the  buyers  act  on  the  faith  of  those  descriptions:"  5  B.  &  A.  259 : 
per  Abbott,  C.  J.  So  an  auctioneer  putting  up  premises  for  sale,  is  bound 
to  know  how  they  are  circumstanced;  and,  therefore,  where  premises 
were  in  a  dilapidated  state,  and  the  landlord  had  given  notice  to  lessee 
that  he  would  re-enter  (under  such  a  covenant  in  lease)  if  they  were  not 
put  into  repair,  and  the  auctioneer  sold  the  premises  without  communi- 
cating the  notice  to  the  purchaser,  he  was  permitted  to  recover  the  deposit 
from  the  auctioneer,  although  he  knew  the  dilapidated  state  of  the  pre- 
mises at  the  time  of  the  sale,  and  it  did  not  appear  that  the  auctioneer 
knew  of  the  notice  of  re-entry  having  been  given :  Stevens  v.  Adamson, 
d  Stark.  422.  And,  where  a  lessee  of  lands,  subject  to  a  covenant  against 
certain  obnoxious  trades,  with  a  proviso  for  re-entry,  grants  under-leases 
of  houses  erected  on  the  land,  not  containing  a  similar  covenant  ani  pro- 
viso; held,  that  the  purchaser  thereof  might  recover  back  his  deposit  from 
the  auctioneer,  owing  to  such  omission;  as  it  was  his  duty  truly  and  hon- 
estly to  represent  that  which  he  was  to  sell :  Waring  v.  Hoggart,  R.  & 
M.  39. 

In  an  action  to  recover  interest,  pit  should  be  prepared  to  show,  in  ad- 
dition to  the  usual  proof  of  the  sale,  payment  of  the  deposit,  defect  of  title, 
Ac,  either  the  deft,  is  liable  as  a  principal,  or  else  that  he  personally  made 
use  of  the  deposit,  or  a  demand  made  on  him  to  return  it,  after  the  defec- 
tive, title  discovered:  Lee  v.  Munn,  8  Taunt  45;  1  Moo.  881,  s.  c;  Fat*- 
quhar  v.  Farley,  7  Taunt.  594;  Edwards  v.  Holding,  5  Taunt  815; 
1  Marsh,  377.    As  to  expenses,  post, "  Vendor  and  Purchaser." 
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Form  of  Remedy,  171. 
Form  of  Pleadings,  ib. 
Precedents,  ib. 

Declaration  for  General  Average,  ib. 
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Evidence  far  Plaintiff,  171. 

his  Ownership  of  Goods  lost,  172. 

Loss  or  Expense  incurred,  ib. 

Goods  last  formed  the  subject  of  Average,  ib. 

Loss,  c>c,  incurred  for  general  Benefit  of  all,  ib. 

Benefit  derived  from  Loss}  fyc.  173. 

Defendant's  Goods,  $c.  bound  to  contribute,  174. 

Defendant's  Ownership  of  such  Goods,  ib. 

Value  of  Defendant's  Property,  ib. 

Value  of  Plaintiff's  Property,  and  Mode  of  Contribution,  ib. 
Evidence  for  Defendant,  175. 

[*171]  *Form  qf  Remedy. 

General  average  may  be  recovered  by  action  at  law  in  assumpsit, 
wherein  each  party  must,  in  general,  sue  separately ;  Birkley  y.  Presgrave, 

1  East,  220 ;  Dobson  v.  Wilson,  3  Camp.  480;  Price  v.  Noble,  4  Taunt 
123.  But  the  parties  entitled  to  it  may  proceed  in  a  court  of  equity,  which 
course  of  proceeding  is  frequently  advisable,  if  the  account  be  very  com* 
plicated;  and  in  equity  all  the  parties  join:  Dobson  v.  Wilson,  3  Camp. 
480.    As  to  the  lien  for  it,  Abbott  on  Shipp.  247;  Simonds  v.  White, 

2  B.  &  C.  811;  4D.&R.  375.   . 

Form  qf Pleadings. 

Special  counts  are  usually  inserted  in  the  declaration,  stating  the  par- 
ticular circumstances  of  the  loss;  but  this  seems  unnecessary,  and  the 
indebitatus  count  would  suffice.  The  plea  is  the  general  issue,  as  for 
any  other  defence,  which  deft,  must  plead  specially.  See  "  Assumpsit," 
and  the  various  titles  and  references  throughout  the  work. 


Precedents. 

INDEBITATUS  ASSUMPSIT  FOB  GBKIRAI.  AVERAGE. 

(Indebitatus  assumpsit,  or  in  debt,  as  usual :  "  Assumpsit,"  160.  "  Debt.")  For  certain 
general  average  before  that  time,  and  then  and  there,  due,  and  payable  from  the  said  deft, 
upon,  for,  and  in  respect  of,  divers  floods  and  merchandises,  of  him,  the  said  deft.,  having 
been  before  that  time  carried  ana  conveyed  by  the  said  pit  in  and  on  board  of  a  cer- 
tain ship  or  vessel  called  E ,  in  and  daring  a  certain  voyage  from  F to  G- — , 

for  the  said  deft.,  and  at  his  like  epecfal  instance  and  request;  and  in  respect  of  certain 
losses,  damages,  and  expenses,  by  the  said  pit  incurred  in  and  about  the  pi  equation  of 
the  said  ship  and  cargo,  and  the  last-mentioned  goods  and  merchandises,  from  damage 
and  loss  during  the  said  last-mentioned  voyage.  And  being  so  indebted,  dtc.  (fionclu* 
sion  as  ante,  ISO,  "  Assumpsit"  post,  "  Debt,"  common  counts. 

QUAjrnm  mbroit  thxuom. 
The  quantum  meruit  in  assumpsit  thereon  is  as  ante,  "  Assumpsit"  inserting  them 
words ;}  Had  before  that  time  carried  and  conveyed  divers  other  goods  and  merchandises 
of  deft/g,  in  and  on  board  a  certain  other  ship  or  vessel,  called  E ,  and  daring  a  cer- 
tain other  voyage  from  F to  G ,  and  had  incurred  certain  other  losses,  damages, 

and  expenses,  in  and  about  the  preservation  of  the  said  last-mentioned  ship  and  cargo, 
goods  and  Merchandises,  during  the  said  last-mentioned  voyage :  he,  the  said  deft.,  under- 
took, &c   (Conclusion  as  ante  139;  addtheeommon  counts  and  the  amount  stated.) 

See  another  form,  2  Chit  PI.  61;  special  declaration  for,  by  owner  of  ship,  where 
anchor,  cYc.  cut  away,  ib.  216 ;  the  like  where  jihip  entangled  in  shore,  to.  219 ;  the  like 
where  ship,  damaged  by  storms,  was  laid  on  beach,  and  bilged,  ib.  220;  statement  of 
average  losses  on  policies,  to. 
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Evidence  for  Plaintiff. 

The  pit.  must  in  this  action  prove  his  ownership  of  the  vessel  or  goods 
upon  which  the  loss  or  expenses  were  incurred;  that  the  property  lost' 
formed  the  subject  of  general  average:  that  such  loss  or  expense  arose 
from  something  done,  for  the  sole  purpose  and  with  the  intent  (causa  et 
tnente)  of  benefiting  and  preserving  the  whole;  that  the  common  concern 
was  benefited  by  the  loss  or  expense,  qnd  that  the  deft's  property,  in  re- 
spect of  the  preservation  of  which  the  average  is  claimed,  is  of  a  nature 
bound  to  contribute  its  value,  and  that  deft,  was  its  owner;  and,  lastly, 
the  damages. 

*  Proof  of  the  Plaintiff's  Ownership  of  the  Ship  or  Goods  [*172] 
upon  which  the  Loss  or  Expenses  were  incurred."]  Slight  evi- 
dence of  this  would,  it  seems,  suffice,  the  pit's  title  not  being  disputed.  It  . 
would  be  evidenced  prima  facie  by  pit's  being  in  possession.  Pjoof  of 
deft's  delivery  of  the  goods  to  pit.  as  the  owner  of  the  vessel  would  suf- 
fice. If  the  deft,  should  dispute  pit's  title,  and  he  is  not  estopped  so  doing, 
pit  should  be  prepared  to  prove  a  strict  legal  title. 

Proof  that  fhe  loss  or  Expense  was  incurred.']  The  evidence  for 
which  must  depend  on  the  nature  of  the  loss  or  expense.  The  log-book 
should  be  produced  and  proved,  and  some  witnesses  present  at  the  loss 
subpoenaed:  see  index  "Log^Book."  The  master  usually  draws  up  an 
account  of  the  jettison,  and  verifies  the  same  by  the  oath  of  himself,  and 
some  of  his  crew,  as  soon  as  possible  after  the  arrival  at  any  port.  If  this 
has  been  done,  the  same  should  be  produced  and  proved. 

Proof  that  the  Property  lost  formed  the  Subject-Matter  of  General 
Average.]  Any  thing  that  is  lost,  or  expense  incurred,  for  the  benefit  of 
the  whole  concern,  will  form  the  subject-matter  of  general-average.  By 
the  practice  of  this  country  and  France,  however,  goods  stowed  upon  the 
deck  of  the  ship  are  excluded  from  the  benefit  of  general  average :  Abbott, 
355.  When  an  entire  ship  is  taken  to  freight  by  a  merchant,  and  the 
master,  without  his  consent,  wrongfully  take  on  board  the  goods  of  other 
persons,  and  such  goods  be  afterwards  cast  overboard,  to  lighten  the  ves- 
sel, the  merchant  freighter  is  not  bound  to  contribute  to  the  loss. 

Proof  that  the  loss  or  expense  wa*  done  and  incurred  for  the  purpose 
and  with,  the  intent,  causa  et  mente,  qf  benefitting  the  whole.]  This 
must  be  proved  in  the  same  way  sis  the  last,  by  the  log-book,  and  wit- 
nesses present:  Price  v.  Noble,  4  Taunt  123:  Birkley  v.  Presgrave,  1 
East,  230.  It  would  be  of  little  utility  to  enter  into  a  detail  of  all  the 
numerous  cases  on  this  point;  so  much  depending  on  the  particular  facts 
of  each  case:  see  Abbott,  342  to  363;  Park  on  In.;  Stevens  on  Aver- 
age ;  3  Chit  Com.  L.  433  to  440. 

The  mere  suffering  a  loss  will  not  suffice ;  it  must  be  something  done. 
Thus,  if  goods  be  cast  out  of  the  ship  by  the  violence  of  the  waves,  or  the 
like,  the  owner  must  bear  the  loss,  Postw.  Diet,  tit  Average ;  but  if  goods 
are  thrown  overboard  to  lighten  a  ship,  the  loss  incurred  for  the  sake  of 
all  entitles  the  owner  to  contribution :  Abbott,  344. ,  If  they  were  thrown 
overboard  out  of  caprice,  or  the  like,  the  owner  must  bear  the  loss:  12 
Co.  63.  There  is  no  occasion  for  any  consultation  previous  to  the  jettison, 
&c :  Abbott,  345.    If,  in  the  act  of  jettison,  or  in  order  to  accomplish  it, 
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other  goods  in  the  ship  are  broken,  or  damaged,  or  destroyed,  the  value 
of  those  also  must  be  included  in  the  general  contribution.  If  it  be  ne6es- 
•ary  to  take  a  part  of  the  cargo  out  in  boats  for  the  general  benefit,  and 
such  goods  be  lost,  the  owner  is  entitled  to  contribution;  but  the  owner  of 
such  goods  would  not  be  liable  to  contribute,  if  the  goods,  See.  remaining 
in  the  ship  be  lost  during  the  separation :  see  Abbott,  346;  Sheppard  v. 
Wright,  1  Show,  P.  C.  18.  Goods  delivered  by  way  of  ransom,  in  some 
cases,  the  owner  is  entitled  to  contribution:*  Abbott,  346-7.  The  loss 
must- be  occasioned  in  the  sole  object  of  preserving  both  ship  and  cargo  ; 
and  this  object  must  be  in  view  at  the  time  of  the  loss.  Where  a  main* 
mast  was  broken  in  a  heavy  gale,  by  carrying  an  unusual  press  of  sail,  m 
order  to  escape  from  an  enemy  to  whom  the  ship  had  struck,  it  was  held 
not  a  subject  of  general  average :  Covington  v.  Roberts,  2  N.  R.  378 ; 
and  see  Taylor  v.  Curtis,  2  Marsh,  309:  6  Taunt.  608;  Holt,  N.  P.  C. 
193,  s.  c.    Where  a  ship,  being  unable  to  escape  from  a  privateer,  resisted 

the  attack,  beat  off  the  privateer,  reached  her  port,  and  safely 
[*173]  delivered  *her  cargo,  it  was  held  that  neither  the  expense  of 

repairing  the  ship,  nor  of  curing  the  wounds  of  the  sailors,  nor 
of  ammunition,  was  the  subject  of  general  average :  ib.  An  injury  done 
by  one  ship  to  another,  or  to  its  cargo,  without  fault  in  the  person  belong- 
ing to  either  ship,  is  to  be  equally  borne  by  the  owners  of  the  two  vessels: 
Abbott,  354. 

Expenses  incurred  in  relation  to,  and  for  the  sole  purpose  of,  the  com- 
mon good  and  preservation  of  the  whole,  frequently  form  the  subject  of 
general  average.  Expenses  incurred  in  recovering  a  ship  from  total 
destruction,  pilotage,  post-duties,  charges,  and  expenses  incurred  by  taking 
a  ship  into  port,  to  avoid  an  impending  peri),  and  for  the  safety  of  the  cargo, 
and  the  expense  of  extraordinary  assistance  to  preserve  and  secure  a  ship 
from  the  violence  of  a  storm,  at  its  entrance  into  the  port  of  destination, 
are  to  be  sustained  by  general  contribution :  Berkley  v.  Presgravc,  1  East, 
220.  It  seems  that,  in  order  to  determine  whether  expenses  incurred  in 
consequence  of  a  ship  being  obliged  to  go  into  port,  are  to  be  considered 
as  general  average,  the  cause  which  compelled  her,  whether  it  were  the 
violence  of  the  elements,  or  a  collision  with  another  ship,  is  not  material : 
3  M.  &  S.  482.  Merely  putting  back  for  the  sole  purpose  of  shelter  and 
repair,  is  not  sufficient :  Power  v.  Whitmore,  4  M.  &  S.  141.  If  it  be  neces- 
sary to  unlade  the  goods,  in  order  to  repair  the  damage  done  to  a  ship  by 
tempest,  or  by  collision  with  another  vessel,  so  as  to  enable  it  to  complete 
and  prosecute  the  voyage,  the  expense  of  unlading,  warehousing,  and  re- 
shipping  the  goods,  should  be  sustained  by  general  contribution :  Plummet 
v.  Wildman,  3  M.  &  S.  482 ;  1  Rol.  Ab.  289 ;  Da  Costa  v.  Newnham, 
2  T.  R.  407.  Articles  made  use  of  by  the  master  and  crew  upon  tfe* 
particular  emergency,  and  out  of  the  usual  course,  for  the  benefit  of  the 
whole  concern,  and  other  like  expenses,  are  subjects  of  general  average, 
ib.;  but  the  master's  expenses  during  the  unloading,  repairing,  and  re- 
loading, and  crimpage  to  replace  deserters  during  the  repairs,  are  not, 
Plummer  v.  Wildman,  3  M.  &  8.  482;  nor  are  wages  and  provisions 
whilst  in  port  in  consequence  of  a  tempest,  Power  v.  Whitmort,  4H.& 
S.  141.  But,  if  a  ship  should  necessarily  go  into  an  intermediate  port  for 
the  sole  purpose  of  repairing  such  a  damage  as  is  in  itself  a  proper  object 
of  general  contribution,  possibly  the  wages,  Ac.,  during  the  period  of  such 
a  detention,  may  be  considered  as  general  average,  on  the  ground  that  the 
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company  should  follow  the  nature  of  its  principal :  Abbott,  350.  For  the 
additional  expense  of  the  wages,  and  the  maintenance  of  the  crew,  incur- 
red while  a  ship  has  been  waiting  for  convoy,  general  contribution  has 
been  allowed :  Abbott,  352-3.  The  wages  and  maintenance  of  the  crew 
during  the  detention  of  a  ship  by  the  orders  of  a  sovereign  power,  do  not, 
it  seems,  form  the  subject  of  general  average :  see  Abbott,  351 ;  p.  Sut- 
ler, J,  Da  Costa  v.  Newnham,  2  T.  R.  407. 

The  repairs  and  refitting  of  the  ship  are  not,  in  ordinary  cases,  the  sub- 
ject of  general  average,  but  they  may  become  so ;  as,  where  the  ship  cannot 
safely  prosecute  the  voyage  with  the  cargo  without  such  repairs:  ib.  Jack- 
son v.  Charnock,  8  T.  R.  509.  If  the  repairs  are  merely  such  as  were 
necessary  to  enable  the  ship  to  prosecute  the  voyage,  and  were  afterwards 
of  no  benefit  to  the  ship,  such  repairs  would  be  the  subject  of  general 
average:  Plummerv.  FFildman,  3  M.  &  S.  482.  If  the  ship,  by  the 
expenditure  in  the  repairs,  gains  a  lasting  benefit,  at  all  events  a  deduction 
must  be  made  on  that  account:  ib.  By  a  covenant  by  the  owner  of  a 
chartered  vessel  to  keep  it  in  repair  during  the  term,  it  seems  he  excludes 
himself  from  the  claim  he  would  otherwise  have  against  the  chartered 
party  on  a  general  average,  arising  out  of  repairs :  Jackson  v.  Charnock, 
8T.B.  509. 

Proof  that  the  Common  Concern  was  benefitted.]    It  need  not  be 
proved  that  the  deft/s  property  derived  an  absolute  and  perfect 
safety  by  *an  arrival  or  delivery  at  the  port  of  destination,  or  the  [*174] 
like.    Proof  of  a  temporary  safety  obtained  by  the  losses  suffices : 
Abbott,  364. 

Proof  that  the  Deft.'*  Property  in  respect  of  which  the  Average  is 
chimed,  is  bound  to  contribute.]  The  ship  and  freight  gained  in  the 
voyage  must  contribute,  but  not  the  ammunition  of  the  ship,  Abbott,  306; 
nor  its  provisions,  even  where  the  cargo  consists  only  of  passengers: 
Brown  v.  Anson,  4  Bing.  119;  Park  on  Insurance,  3 17.  It  has  been  held, 
that  the  freight  should  contribute  in  respect  of  a  loss  occurring  in  an  out- 
ward voyage,  in  a  case  where  a  ship  was  chartered  out  and  home,  and  the 
freight  was  payable  according  to  the  quantity  of  the  homeward  cargo,  and 
upon  the  ship's  safe  arrival:  Williams  v.  London  Jissur.  Com.  1  M.  & 
S.  318;  1  Edwards,  210.  All  merchandise  conveyed  in  the  ship  for  the 
purposes  of  traffic,  and  part  of  the  cargo,  to  whomsoever  they  belong,  and 
however  small  their  weight  or  value,  are  bound  to  contribute,  Abbott, 
355-6;  but  things  belonging  to,  and  attached  to  the  persons  of  the  pas- 
sengers, and  taken  on  board  for  private  use,  do  not  contribute:  Brown  v. 
Anson  4r  others,  4  Bing.  122.  Passengers  or  crew  do  not  contribute  for 
their  safety :  ib.  The  owner  of  slaves  must  contribute  for  their  safety ;  but 
received  convicts  are  not  considered  as  cargo,  and  cannot  be  brought  into 
contribution,  Abbott,  356,  Brown  v.  Anson  $  others,  4  Bing.  122;  but 
the  sailor's  do  not  contribute  from  their  wages,  except  for  the  ransom  of 
the  ship:  ib.  357.  The  lenders  upon  bottomry  and  respondentia  do  not 
contribute :  1  Holt  on  Ship.  423;  2  ib.  201. 

Proof  that  *Hf*-  wa$  owner  of  the  Property  for  which  he  is  to  eon' 
tribute.]    General  evidence  of  this  will  suffice:  such  as  possession,  his 
shipping  the  goods,  4c.,  or  his  admissions  of  the  ownership. 
vol.  i.  26 
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Proof  of  Value  of  the  Defies  Property."]  This  must  be  proved,  though 
slight  evidence  will  suffice  to  throw  the  disproof  on  deft.  If  the  average 
be  claimed  in  respect  of  the  ship,  and  freight,  the  contribution  must  be 
made  according  to  the  value  of  the  ship  at  the  end  of  the  voyage,  and  the 
clear  amount  of  the  freight,  or  earnings  of  the  voyage,  after  deducting  the 
wages  of  the  crew,  and  other  expenses  of  the  voyage:  Abbott,  350.  The 
value  of  goods  at  the  time  of  the  plt/s  loss  should  be  proved. 

Proof  of  Value  of  Pit: }s  Property  and  Mode  of  Contribution.]  The 
value  of  the  pit's  property  at  the  time  of  the  loss,  or  the  expenses  in 
respect  of  which  the  average  is  claimed,  must  be  proved.  The  amount 
of  the  value  of  goods  must  be  estimated  at  the  clear  price  they  would 
have  fetched  at  the  place  of  destination,  where  the  average  is  adjusted 
after  the  ship's  arrival  at  the  place  of  destination.  But  if  the  ship,  in  con- 
sequence of  any  misfortune  to  be  sustained  by  general  average,  be  com- 
pelled to  return  to  its  lading  port,  and  the  average  be  immediately 
adjusted,  in  this  case  the  goods  contribute  only  according  to  the  invoice 
price,  for  the  price  of  sale  is  unknown.  And  as  to  the  furniture  of  the 
ship,  inasmuch  as  the  new  articles  furnished  will,  in  general,  be  of  greater 
value  than  those  lost,  it  is  usual  to  compound  the  difference,  by  deducting 
one-third  from  the  price  of  the  new  articles:  Abbott,  358.  And  the  same 
very  learned  writer  concludes  as  to  the  mode  of  contribution,  with  the 
following  example :  «  Supposing,  therefore,  a  general  average  to  be  set- 
tled, upon  the  ship's  arrival  at  the  port  of  destination,  according  to  the 
above  principles,  it  is  necessary,  in  the  first  place,  to  take  an  account  of 
•the  several  losses  which  are  to  be  made  good  by  contribution;  in  the 
second  place,  to  take  another  account  of  the  value  of  all  the  articles  that 
are  to  contribute,  in  which  must  be  included  the  value  of  the  goods,  &c 
thrown  overboard,  &c.;  for  otherwise  the  proprietors  of  those  goods,  &c*, 
will  receive  their  full  value,  and  contribute  nothing  towards  the 
[*175]  loss."  The  value  of  the  *fireight  of  the  goods,  &c,  thrown  over- 
board, should  be  included:  ib,  360.  The  loss  is  to  be  calculated 
between  the  owner  of  the  ship  and  owner  of  the  goods,  according  to  the 
law  of  the  port  of  discharge :  Simonds  &  others  v.  White,  2  B.  &  C.  805 ; 
4  D.  &  R.  375,  s.  c.  The  proportion  of  the  amount  of  the  several  shares 
is  usually  settled  by  the  broker  or  ship-agent ;  but  such  settlement  is  not 
conclusive:  2  Holt,  Shipp.  200. 

Evidence  for  Defendant. 

The  evidence  for  the  defence  will  consist  in  the  disproof  of  pit's  case, 
the  whole  burden  of  the  case  lying  on  pit 
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(For  Actions  on,  see  Post.) 

How  Defendant  may  avail  himself  of  this  Defence,  175. 
Form  of  Pleadings,  ib. 
Precedents,  176. 

Plea  of  Arbitrament  and  Award  in  Assumpsit,  ib. 

Replication  denying  Award,  ib. 
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Evidence  for  Defendant,  176. 

the  Award,  fyc.  177. 

Effect  of  Award,  ib. 
Evidence  far  Plaintiff,  178. 


How  Defendant  may  avail  himself  of 

In  assumpsit  and  debt  on  simple  contract,  this  defence  may  be  given  in 
evidence  under  the  general  issue,  non  assumpsit  or  nil  debet.  It  is  best, 
however,  to  plead  it,  as  it  obliges  pit.  to  take  issue  on  some  particular 
part  of  the  plea,  and  thereby  admit  the  residue :  Ingram  v.  Milnes, 
8  East,  445;  Allen  v.  Harris,  1  Ld.  Raym.  122;  Bac.  Ab.  Arbitrament, 
Q.  The  same  rule  will  apply  to  an  action  on  the  case.  In  trespass  it 
should  be  pleaded  specially,  Parsloe  v.  Bailey,  2  Ld.  Raym.  1039; 
6  Mod.  221;  and  it  will  be  a  good  plea  in  trespass,  though  the  award  be 
not  submitted  by  the  pit.  and  deft,  alone ;  as  where,  in  an  action  against 
A.,  he  pleaded  award  for  the  same  cause  between  the  pit.  on  one  side, 
and  A.  and  another  jointly  on  the  other  side,  Thomlinson  v.  Arriskin, 
Com.  R.  328;  and  award  made  between  one  of  several  trespassers  and 
the  pit.  is  a  bar  to  an  action  against  the  others:  Pey toe's  Case,  9  Rep.  78; 
Com.  D.  Pleader,  3  M.  13. 

Form  of  Pleadings. 

Plea.]  This,  as  in  a  declaration,  usually  commences  with  a  statement 
of  the  submission,  and  includes  such  other  statements,  as  far  as  the  award, 
as  is  necessary  to  sustain  the  declaration  on  it :  post.  Where  the  award 
is  pleaded  in  bar  of  a  trespass,  a  place  must  be  laid  as  to  where  the  sub- 
mission was  made:  Hare  v.  George,  Cro.  E.  66.  Most  of  the  precedents 
state  the  deft.'s  performance  of  the  award;  but  this  is  unnecessary  where 
each  of  the  parties  have  mutual  remedies,  Gascoyne  v.  Edwards,  1  Y:  & 
J.  19,  Carth,  187,  Kyd,  390,  392, 1  Ld.  Raym.  122, 1039,  6  Mod.  222;  or 
where  the  award  is  for  a  collateral  thing,  Parsloe  v.  Baily,  1  Salk.  76, 
6  Mod.  222,  s.  c.j  or  where  it  is  to  be  performed  at  a  day  not  yet  arrived: 
1  Rol.  267,  /.  30;  Lutw.  56;  Com.  D.  Accord,  D.  2.  But 
*where  the  time  of  performance  is  past,  and  the  parties  have  not  [*176] 
mutual  remedies,  deft,  must  aver  a  performance :  1  Rol.  267,  /.  25, 
27;  Dighton  v.  Whiting,  1  Lutw.  56.  It  is  not  enough  to  say  the  deft. 
was  always  ready  to  perform  it :  ib.  Deft,  may  allege  an  excuse  for  the 
performance,  by  reason  of  plt.'s  act,  as  if  the  deft,  tenders  the  money  at 
the  day,  and  pit  refuse?  to  accept  it :  1  Rol.  267,  /.  40;  Lutw.  56;  Russel 
v.  Williams,  ib.  283. 

Replication.]  The  pit.  may  deny  the  award,  or  reply  any  other  matter, 
which  We  shall  hereafter  consider  under  what  the  deft,  may  plertd  to  an 
action  in  the  award;  post.  The  pit.  may  reply,  that  the  subject-matter 
of  his  action  was  not  included  in  the  reference,  though  the  terms  of  such 
reference  were  general,  of  all  matters  in  difference,  and  the  cause  of  action 
were  subsisting  at  the  time  of  the  reference :  Ravee  v.  Farmer,  4  T.  R. 
146 ;  and  post, "  Judgment." 
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Precedents. 

pua.  or  stnuoesio*  to  arbitratioh,  and  awabd  «smnojr. 

(Actio  nan,  as  usual,  see  "Assumpsit,"  141,  pleas  in.)  Because  he  with,  that  after  the 
making  of  the  said  several  promise*  and  undertaking*,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.v  at,  &c,  divers  differences  had  been  had  and  moved,  and  were 
then  depending  by  and  between  the  said  pit  and  the  said  deft,  Tor  the  settling  and  adjust- 
ing of  which  said  several  differences,  they,  the  said  pit  and  deft.,  by  two  several  writings 
obligatory,  bearing  date,  to  wit,  the  same  day  and  year  last  aforesaid,  reciprocally  bound 
to  each  other  in  the  penal  sum  of  £100,  to  be  paid  io  each  other,  with  conditions  to  the 
said  bond  annexed,  to  make  void  the  same,  if  the  said  pit  and  deft,  their  respective  heirs 
and  assigns,  did,  &&,  as  bv  the  said  several  respective  bonds  and  conditions  being  there* 
unto  respectively  hail,  will  more  full v  and  at  large  appear :  and  the  said  deft  in  fact  says, 
that  the  said  arbitrators  above  named,  having  taken  upon  themselves  the  burden  of  the 
arbitration  aforesaid,  betwixt  the  saidjplt  and  the  said  deft. ;  and  having  deliberately  c 


aidered  what  bad  been  alleged  and  onered  by  each  of  the  said  parties,  afterwards  and 
within  the  said  time  above  limited  for  the  making  of  their  said  award,  to  wit,  on,  &c*,atv 
dec.,  made  their  award  in  writing  of  and  concerning  the  premises  so  referred  as  aforesaid, 
under  their  hands  in  writing,  ready  to  be  delivered  to  the  said  parties ;  by  which  said 
award,  after  making  all  allowances  to  the  said  pit,  thev,  the  said  arbitrators  found  toe 
said  pit  to  be  in  arrear  to  the  said  deft,  in  the  sum  of  £60 :  and,  therefore,  the  said  arks* 
trators,  by  their  said  award,  awarded  and  ordered  the  said  pit  to  pay  to  the  said  deft,  or 
his  order,  the  said  sum  of  £60,  in  ten  days  after  the  date  of  the  said  award,  which  baa 
not  yet  been  paid ;  and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment,  if  the 
said  pit  have  or  maintain  his  aforesaid  action  thereof  against  him  the  said  defendant,  dfee. 
{Add  the  general  issue.) 

REPLICATION  DHNYIWO  TBI  AWARD. 

(Precludi  mm,  as  usual,  see  "  Assumpsit.")  Because  he  save  that  the  said  arbitrators 
did  not  make  any  such  award  of  concerning  the  premises,  as  the  said  deft,  hath,  in  and  by 
his  plea  in  that  behalf  alleged ;  and  this  he  prays  may  be  inquired  of  by  the  country,  dac 


Evidence  far  Defendant. 
•Award,  <$-c]  .The  deft,  should  be  prepared  to  prove  the  submission, 
and  the  award,  as  directed,  post,  185-6.  Some  part  of  this  evidence  may 
be  dispensed  with  by  the  pit  on  his  replication  admitting  it  With  respect 
to  the  proof  of  the  performance,  that  depends  on  the  fact  whether  perform- 
ance is  necessary,  and  wtiich  may  be  collected  from  the  preceding  obser- 
vations relative  to  the  plea,  175. 

* Effect  of]  An  award  regularly  made  under  the  submission 
[*177]  of  the  parties,  precludes  a  party  to  it  from  afterwards  proceeding 
on  the  subject-matter  concerning  which  the  award  is  made.  In 
all  actions  where  accord  is  a  good  bar,  so  is  arbitrament,  though  the  con* 
verse  does  not  hold :  Com.'  D.  Accord,  D.;  Bac.  Ab.  Arbitrament,  G. 
ante,  29.  An  award  of  a  collateral  matter  is  a  good  defence:  Parsloe  v. 
Baity,  1  Salk.  76 ;  6  Mod.  Rep.  221.  It  is  no  defence  if  the  award  be 
void,  Digkton  v.  Whiting,  Lut  57,  Russet  v.  Williams,  ib.  283,  Carth. 
188 ;  or  to  do  a  thing,  the  performance  of  which  the  party  cannot  be  com- 
pelled to  do,  1  Roll,  266,  /.  35  to  45;  or,  if  the  award  does  not  give  a  new 
duty,  but  only  discharges  the  old  demand  by  release,  &c:  Freeman  v. 
Bernard,  1  Salk.  69,  1  Ld.  Raym.  247, «.  c.  It  is  no  defence  in  actions 
real,  nor  in  actions  founded  solely  on  a  deed,  nor  solely  upon  a  statute  or 
record:  Com.  D.  Accord,  D.  2.  An  award  wiU  not  affect  any  rights  of 
action,  unless  such  rights  were  included  in  the  matters  referred  to  the  arbi- 
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timtots;  and  therefore  an  award  made  upon  a  reference  of  all  matters  in 
dispute  between  the  parties,  is  no  bar  to  a  cause  of  action  subsisting 
against  the  deft,  at  the  time  of  the  reference,  upon  proof  by  pit  that  the 
subject-matter  of  such  action  was  not  laid  before  the  arbitrators,  nor  in- 
cluded in  the  matters  referred :  Com.  D.  Accord,  D.  Aleyn,  5,  Ravet  ▼. 
Farmer^  4T.R.  146*  Oolightly  v.  JtlHcoe,  in  notis,  6  T.  R.  610;  see 
past,  evidence  for  pit., «  Judgment  Recovered."  If  it  is  supposed  such  an 
answer  will  be  set  up,  deft,  should  be  prepared  to  prove  the  cause  of  action 
was  referred,  and  that  the  arbitrators  took  it  into  their  consideration,  Smith 
v.  Johnson,  15  East,  214, 215.  As  to  the  necessity  of  proving  deft's  per- 
formance,/?^/, 186.  [Arbitrament  without  performance  is  a  good  plea 
where  the  parties  have  mutual  remedies.  Gascoyne  v.  Edwards,  1  Y.  & 
J.  19.  But  it  is  no  answer  to  an  action  for  a  debt,  where  the  amount 
onty  of  such  debt  is  referred,  and  the  award  merely  ascertains  the  amount, 
and  directs  that  it  shall  be  paid  in  money.  Allen  v.  Milner,  2  C.  &  J.  47; 
2  Tyr.  113 ;  1  Price  P.  C.  142.]  The  effect  of  an  award  to  pay  a  sum  of 
money,  is  to  create  a  debt  from  one  party  to  the  other,  and  is  the  subject 
of  an  action,  or  is  provable  under  a  commission  of  bankruptcy:  7  Price, 
303 ;  Bac  Ab.  Arbitrament,  G.  But  neither  personal  nor  real  property 
is  transferred  by  the  mere  force  of  an  award ;  and,  therefore,  where  it  is 
awarded  that  one  person  shall  convey  certain  land  to  another,  though  an 
action  will  lie  for  not  conveying  the  land,  it  was  held  that  the  land  itself 
did  not  pass  by  the  mere  force  of  the  award,  1  Roll  Rep.  270,  Marks  v. 
Harriot,  1  Ld.  Raynou  115;  and  where,  on  a  reference  by  landlord  and 
tenant,  the  arbitrator  awarded  that  a  stack  of  hay,  left  upon  the  premises 
by  the  tenant,  should  be  delivered  up  by  himself  to  the  landlord,  upon  the 
tenant  being  paid  a  certain  sum,  it  was  held  that  the  property  in  the  hay 
did  not  pass  to  the  landlord  on  his  tender  of  the  money,  by  mere  force  of 
the  award,  against  the  consent  of  the  tenant,  who  refused  to  accept  the 
money,  or  deliver  up  the  hay:  Hunter  v.  Rice,  15  East,  100;  Ounton  v. 
Nurse,  2B.&R  447 ;  5  Moo.  259,*.  c.  However,  where  the  arbitrator's 
powers  are  created  by  statute,  it  will  have  the  effect  of  a  legislative  con- 
veyance :  as,  in  the  case  of  commissioners,  to  set  out,  allot,  and  apportion 
certain  land  to  different  persons,  the  allotments,  when  duly  made,  pass  vol 
absolute  right  of  property  to  those  persons  in  whose  favour  the  award  is 
made,  Johnson  v.  Hodson,  8  East,  39 ;  but  it  must  appear  that  the  com- 
missioners have  pursued  their  authority,  or  it  will  not  be  binding;  there- 
fore, where  the  commissioners,  under  an  inclosure  act,  were  directed  to 
make  an  award  respecting  the  boundaries  of  a  parish,  and  to  advertise  a 
description  of  the  boundaries  so  fixed,  and  they  were  to  be  inserted  in 
their  award,  and  to  be  binding,  final,  and  conclusive,  but  the  boundaries 
mentioned  in  the  award  varied  from  those  which  had  been  advertised,  it 
was  held  that  the  award  was  not  binding  as  to  the  boundaries,  as  the 
commissioners  had  deviated  from  their  authority:  Rex  v.  JVashbrook, 
4&fcC.  732 ;  7  D.  &  R.  221.  But  a  right  to  any  species  of  property 
may  be  ascertained,  so  as  to  give  the  party  in  whose  favour  it  is  made  a 
possessory  remedy  for  die  recovery  of  it,  t'6.:  thus,  in  an  action  of  eject* 
merit,  where  the  lessor  of  the  pit.  and  the  deft,  had  before  referred  their 
right  to  the  land,  to  an  arbitrator,  who  had  awarded  in  favour  of  the  les- 
sor, it  was  held  that  the  award  precluded  the  deft,  from  disput- 
ing *the  lessor's  title :  Doe  v.  Rosser,  3  East,  15.  But  parties  [*178] 
who  Jftbmit  their  right  to  arbitration,  can  only  bind  themselves, 
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and  the  parties  claiming  under  them,  as  the  award  cannot  be  received  as 
evidence  of  a  right,  as  against  strangers :  Rex  v.  Cotton,  4  Camp.  444* 
And  it  may  be  as  well  to  observe,  that  a  prospective  agreement  to  refer 
all  matters  in  dispute  which  may  hereafter  arise,  cannot  be  shown  as  .a 
defence  to  an  action  for  the  recovery  of  such  disputed  matter,  for  the 
superior  courts  will  not  suffer  themselves  to  be  ousted  of  their  jurisdiction 
by  the  private  agreemen  tof  the  parties:  Thomson  v.  Charnock,  8  T.  R* 
179;  and  see  2  B.  &P.  131r 

Evidence  for  Plaintiff. 

The  plaintiff  must  be  prepared  to  support  his  defence,  to  defeat  the 
award ;  see  the  evidence  for  deft,  in  an  action  on  award,  post,  186.  If  the 
subject-matter  of  the  present  action  was  not  included  in  the  reference  and 
award,  pit.  should  be  prepared  to  prove  it,  either  by  showing  it  was  not 
a  matter  in  difference  at  the  time  of  the  reference,  or  that  the  arbitrators 
could  not  have  taken  it  into  their  consideration :  Smith  v.  Johnstone,  15 
East,  214,  215 ;  Ravee  v.  Farmer,  4  T.  R.  146 ;  Golightly  v.  Jellicoe,  6 
T.  R.  610.  The  arbitrator  himself  may  be  called  to  prove  the  latter  fact: 
Martin  v.  Thornton,  4  Esp.  Rep.  180. 
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Form  of  Remedy,  178  to  180. 
Form  of  Pleadings,  180. 

In  Assumpsit  or  Debt  on  Award,  ib. 

In  Debt  or  Covenant  on  the  Deed  of  Submission,  181  to  183. 
Precedents,  183. 

Assumpsit  on  a  Parol  Submission,  ib. 

Debt  on  Award  made  under  a  Rule  qf  Court,  184. 
Precedents,  18p. 

Plea  to  Debt  on  Arbitration-Bond,  no  award  made,  185. 
Evidence  for  Plaintiff,  185. 

the  Submission,  ib. 

Arbitrator's  or  Umpire's  Authority,  ib. 

Time  for  making  Award,  ib. 

The  Award,  186. 

Breach,  ib. 

Damages,  ib. 
Evidence  for  Defendant,  ib. 

Form  of  Remedy. 

The  mode  of  enforcing  an  award  by  the  party  in  whose  favour  it  is 
made  varies  according  to  the  form  of  the  submission.  Where  the  submis- 
sion is  made  a  rule  of  court,  the  party  may  proceed  in  the  summary  mode 
of  attachment,  Holt  v.  Mister,  1  Salk.  83,  Tidd,  865 ;  and,  if  a  verdict 
has  been  taken  for  the  party's  security,  he  may  enter  up  a  judgment  there- 
on, and  take  out  execution ;  ib.  The  party  has  also  a  remedy,  in  some 
cases,  by  a  bill  in  equity  for  a  specific  performance ;  he  has  also  a  remedy 
by  action,  which  is  the  remedy  to  be  here  considered.    The  party  cannot 
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proceed  both  by  action  and  attachment  at  the  same  time :  Badley  v.  Love- 
day,  1  B.  &  P.  81 ;  And.  299 ;  C.  T.  Hard.  106.  An  action  may  be  main- 
tained against  executors  as  such,  on  an  award,  directing  them  to  pay 
money  out  of  deceased  assets :  Dowse  v.  Coxe,  5  Bing.  20.  It. 
may  *be  as  well  here  to  observe,  that  a  party  cannot  be  sued  on  [*179] 
a  prospective  agreement  to  refer  all  matters  in  dispute  which 
may  hereafter  arise,  for  not  so  referring :  semble  Tattersall  v.  Qroote,  & 
B.  &  P.  131 ;  Thompson  v.  Charnock,  8  T.  R.  139. 

Assumpsit.]  When  the  submission  is  by  parol,  or  by  writing  not 
under  seal,  the  party  failing  to  perform  the  award  may  be  sued  in  assump- 
sit :  the  submission  to  refer  raising  ah  implied  undertaking  that  each  party 
shall  perform  his  part,  11  Mod.  170;  and  assumpsit  lies  whether  the  sub- 
mission be  by  order  of  nisi  prius,  Bonner  v.  Charlton,  5  East,  139,  or  a 
judge's  order,  Still  v.  Halford,  4  Camp.  19;  Carpenter  v.  Thornton,  3 
B.  &  A.  57.  A  revocation  of  a  submission  to  arbitration  not  under  seal 
is,  in  effect,  a  breach  of  agreement  to  stand  to,  obey,  abide,  perform,  &c.» 
an  award,  and  for  which  assumpsit  lies:  Brown  v.  Tannery  McCl.  &  Y. 
465 ;  Warburton  v.  Storr,  4  B.  &  C.  103 ;  6  D.  &  R.  213.  On  an  award 
to  do  a  collateral  act,  and  not  for  the  payment  of  money,  and  when  the 
submission  is  without  deed,  assumpsit  is  the  only  remedy,  2  Saund.  62,  b. 
w.  5 ;  and  it  is  the  only  remedy  on  an  award  by  submission  not  under  seal, 
for  payment  of  money  by  instalments,  all  of  which  are  not  due :  Rudder 
▼.  Price,  1  H.  Bla.  554 :  Saund.  303,  n.  6. 

Debt.']  "  An  action  of  debt  lies  on  an  award  for  a  sum  of  money 
awarded  upon  a  submission,  either  by  rule  of  court,  or  by  deed,  or  by 
writing  not  under  seal,  or  by  parol:"  2  Saund.  62,  a.  n.  (5) ;  Freem.  410, 
5;  DiUey  v.  Polhill,2  Str.  923;  Hawkins  v.  Colelough,  1  Burr.  276. 
But  to  maintain  this  action  on  the  award,  the  whole  of  the  money  award- 
ed must  be  due;  for,  if  it  be  payable  by  instalments,  and  any  of  them  are 
unpaid,  it  cannot  be  supported,  Rudder  v.  Price,  1  H.  Bla.  547 ;  and  on 
an  award  for  the  performance  of  a  collateral  act,  debt  will  not  lie,  Puslow 
v.  Bailey,  2  Ld.  Ray  m.  1040 ;  nor  can  it  be  supported  against  executors  or 
administrators  upon  an  award  made  in  the  lifetime  of  their  testator  or  in- 
testate when  the  submission  is  not  under  seal,  as  they  might  have  waged 
their  law :  Hampton  v.  Boyer,  Cro.  El.  557 ;  Freeman  v.  Bernard,  1 
Salk.  69.  But,  where  the  parties  are  bound  in  a  penal  sum  to  perform 
the  award,  and  it  is  made  within  the  limited  time,  an  action  of  debt  lies 
on  the  bond  for  the  non-performance  of  the  award,  whether  the  award  be 
to  pay  money,  or  to  perform  a  collateral  act,  or  for  another  breach  of  the 
condition,  as,  for  a  revocation  of  the  submission ;  and  it  has  been  held, 
that,  where  parties,  bound  under  a  submission  by  bonds,  agreed  that  the 
time  should  be  enlarged  to  a  future  day,  and  such  agreement  was  within 
the  period  limited  to  the  award,  endorsed  under  seal,  (Browne  v.  Good- 
man, 3  T.  R.  592  J  on  the  bonds  of  submission,  the  endorsement  operates 
as  a  defeasance,  and  that  debt  on  the  bond  would  lie  for  non-performance 
of  an  award  made  within  the  enlarged  time,  but  after  the  original  time 
had  expired:  Gregg  v.  Talbot,  2  B.  &  C.  179,  3  D.  &  R.  446,  s.  c;  and 
that,  though  one  of  the  parties  die  before  the  expiration  of  the  period  : 
Tyler  v.  Jones,  3  B.  &  C.  144;  4  D.  &  R.  740.  By  a  countermand  or  re- 
vocation of  the  power  of  the  arbitrator,  the  bond  is  forfeited,  and  debt  lies: 
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8  Co.  82]  and  flee  Milne  v.  Gratrix,  7  East,  608;  (Miser  v.  OoUim,  U 
ib.i  867 ;  Marsh  v.  Butted,  5  B.  &  A.  507;  1D.&R.  106,  t.  e.  Wbsro 
the  parties  entered  into  an  agreement  not  under  seal  to  refer  a  dispute  to 
the  arbitration  of  C.  S.,*nd  bound  themselves  mutually  in  a  penalty  for 
the  true  and  faithful  observance  and  performance  of  the  award  to  be  made 
by  C.  S.,  it  was  held,  that  the  penalty  was  incurred  by  a  revocation  of  the 
submission:  Warburton  v.  Starr,  AB.  ft  C.  103;  6  D.  &  R.  813,  «.  c. 
Brown  y.  Tanner,  1M.&Y.  464. 

Covenant,]  Where  the  submission  is  by  deed  with  covenants  to  per- 
form the  award,  covenant  lies  on  such  submission  for  the  nea- 
[*180]  performance  *of  the  award;  or  where  such  submission  has  been 
revoked,  covenant  will  He  against  the  party  revoking  such  sub- 
mission :  Marshy.  Butted,  5  B.  &.  A.  512 ;  1  D.  &.  R.  106, s.  c;  Char- 
t%ey  v.  WinstanUy,  5  East,  266.  Though  the  judgment  on  covenant  is 
only  interlocutory,  on  a  judgment  by  default  in  an  action  of  covenant  for 
the  non-performance  of  an  award,  the  court  will  refer  it  to  the  master  to 
compute  what  is  due  for  principal  and  interest  on  the  award:  Megiuon 
v. ,  cited  1  Tidd,  618. 

The  Preferable  Remedy.]  When  the  award  is  merely  for  the  payment 
of  money,  and  the  whole  sum  is  due,  debt  is  the  most  advisable  form  of 
remedy,  as  the  judgment  is  final :  whereas,  in  assumpsit  and  covenant  it 
is  interlocutory:  and  debt  on  the  award  itself  is  preferable  to  debt  on  the 
arbitration-bond,  as  breaches  must  be  assigned  or  suggested  under  8  and 
0  W.  3,  c  11,  e.  8;  Welsh  v.  Ireland,  6  East,  613;  see  2  Saund.  61, 127. 
If  there  be  any  other  demand  more  property  the  subject  of  an  action  of 
assumpsit,  which  may  be  joined  with  the  demand  on  the  award,  it  is  as  well 
to  declare  in  assumpsit. 

Form  of  Pleading*. 

Declaration — In  Assumpsit  or  Debt  on  the  rfwanL]  The  pleadings 
in  these  two  actions  are  so  nearly  similar,  that  the  observations  as  to  the 
form  may  be  classed  under  one  head.  The  venue  is  transitory.  It  .is 
usual  to  commence  the  declaration  with  a  concise  statement  of  the  exist- 
ing differences;  but  it  does  not  seem  necessary  to  state  the  subject-matter 
of  such  differences:  2  Saund.  61,  A.  n.  1.  The  declaration  should  state 
the  mutual  submission  upon  which  the  promise  or  liability  is  raised,  &., 
Diltey  v.  Polhill,  2  Str.  223, 11  Mod.  170;  and  the  terms  thereof,  either 
in  its  very  words  or  legal  effect,  should  be  stated  accurately.  The  omis- 
sion of  any  thing  conditional,  and  affecting  the  award,  as,  "thai  die  same 
shall  be  in  writing/9  is  fatal:  2  Saund.  62,  n.  3;  Everardr.  PaiUrmn, 
2  Marsh.  304;  6  Taunt.  625,  t.  c;  Winter  v.  White,  1  B.  Ml  B.  350.  It 
is  not  in  general  necessary  to  state  the  submission  was  in  writing,  nor  by 
bond :  Bell  v.  Simpson,  2  Wils.  10.  In  debt,  a  variance  in  the  statement 
of  the  parties  to  the  submission  bond  would  be  fetal:  3  Moo.  674.  In  debt, 
on  an  award  made  under  a  judge's  order,  with  power  to  enlarge  the  time 
for  making  the  award,  the  enlargement,  if  any,  should  be  stated  according 
to  the  facts.  The  precise  day  of  the  enlargement  need  not,  though  k  is 
best,  to  be  stated :  Swinford  v.  Burn,  Gow's  N.  P.  C.  6.  It  muet  be 
stated  the  award  was  made,  and  that  according  to  the  effect  ef  die  eeadi- 
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tioD  and  submission :  Hanson  v.  Liversedge,  2  Vent.  848 ;  Bussfitld  v. 
Bussfield,  Cro.  J.  577.  No  more  of  the  award  should  be  stated  than  that 
part,  the  non-performance  of  which,  the  pit  complains  of,  and  is  relative 
to  the  case ;  but  a  condition  precedent,  qualifying  the  terms  of  the  award 
should  be  stated :  8  Saund.  68,  6.  w.  5;  Perry  v.  Nicholson,  I  Burr.  878, 
880.  [The  recital  of  the  appointment  of  an  umpire  (the  arbitrators  hay- 
ing appointed  one  under  an  authority  given  them  who  made  his  award) 
is  not  necessary  in  an* action  on  the  award.  Trew  v.  Burton,  3  Tyr.  559, 
1  C.  &  Mees.  533;  s.  c]  Where  the  submission  is  according  to  the  ordi- 
nary clause, "  that  the  award  shall  be  made  in  writing,  &a,  ready  to  be 
delivered  to  the  parties,  &c.  or  such  of  them  as  shall  require  the  same,  on 
or  before  a  certain  day/'  it  is  unnecessary  to  state  that  it  was  ready  to  be 
delivered,  though  usual  so  to  do :  Bradsey  v.  Clyston,  Cro.  C  541 ; 

1  Saund.  387,  b.  n.  Where  the  submission  requires  the  award  to  be  made 
in  writing,  under  the  hand  and  seal,&c,  it  is  sufficient  to  allege  it  to  h^ve 
been  made  under  the  hand  and  seal,  &c,  as  it  must  necessarily  be  intend- 
ed to  be  in  writing :  Carth.  159 ;  8  Sid.  38.  Where  the  submission  waS, 
"  so  that  the  arbitrators  made  their  award  in  writing  under  their  hands," 
it  was  held  insufficient  to  aver,  "  that  the  arbitrators  duly  made  their  award 
in  writing,"  and  judgment  was  reversed  for  want  of  the  words  "  under 
their  hands :"  Everard  v.  Patterson,  6  Taunt.  685 ;  8  Marsh. 

304,  s.  c.  And  *  where  the  submission  is  that  the  award  shall  [*181] 
be  in  writing  under  the  hand  and  seat,  &c,  it  is  not  sufficient 
to  aver  that  it  was  in  writing  merely,  without  alleging  that  it  was  under 
the  hand  and  seal,  &c.,  as  the  submission  required:  Henderson*.  William- 
son, 1  Str.  116, 1  Bulst,  110  ;  Sallows  v.  Girling,  Cro.  J.  878,  8  Saund. 
68  (3.)  The  award  must  appear  to  be  mutual  and  certain,  Oray  v.  Owen- 
nap,  1B.&A.  106, 1  Saund.  387,  a.  n.  8 ;  and,  if  the  defect  of  the  award 
appear  on  the  declaration,  it  will  be  bad  on  demurrer,  or  after  verdict. 
Pit  need  not  show  the  time  or  place  of  the  award  made,  8  Bfo.  C.  C.  137, 
nor  make  a  profert  of  the  award :  Sty.  459.  It  is  usual  to  aver  that  the 
deft,  had  notice  of  the  award ;  but  such  an  averment  has  been  held  not  to 
be  necessary,  because  the  deft,  may  take  notice  of  the  award,  as  well  as 
the  pit:  8  Saund.  62,  a.  4.  "  If,  however,  it  be  provided  that  the  award 
should  be  notified  to  the  parties,  it  is  no  award  until  notice  be  given ;" 
ib.y  8  Bulst  144.  The  statement  of  the  non-performanee  of  the  award 
must  be  according  to  the  fact:  see  further,  as  to  the  breach,  post,  188,  3. 
It  is  not  necessary  to  aver  a  demand  of  payment  of  the  money  awarded 
to  be  paid,  though  it  is  to  be  paid  at  a  given  time  or  place,  Rowe  v.  Young, 

2  B.  &  B.  833;  but  where,  by  the  award,  the  pit.  on  performing  some  col- 
lateral act,  as,  on  giving  a  covenant,  or  the  like,  is  to  be  paid  a  sum  of 
money,  at  a  certain  time  or  place,  it  must  be  stated  in  the  declaration  that 
the  pit  was  ready  at  the  place  to  perform  his  part  of  the  award :  Fittg. 
53;  1  Barnard.  84.  Counts  should  be  inserted  on  the  original  debt,  and 
on  an  account  stated,  under  which  it  is  said  pit  may  recover  if  he  fails  on 
the  other  counts:  Kingston*.  Phelps,  Pea.  Rep.  887;  King  v.  Batshore, 
1  Esp.  Rep.  194;  Bailey  v.  Leehmere,ib.  377;  Pearson  v.  Henry,  5  T. 
R.  6. 

Pleas  in  Assumpsit]  The  general  issue,  as  in  other  actions  of  assump- 
sit, will  in  most  cases  suffice.  Under  it  the  validity  of  the  award  may  be 
disputed. 

vol.  i.  87 
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In  Debt. — The  plea  of  nil  debet  will  put  in  issue  the  whole  declaration, 
as  in  other  actions  of  debt :  past, "  Debt."  Therefore,  whete  the  award 
is  bad,  and  the  defect  appears  upon  the  face  of  the  award,  the  deft,  may 
take  advantage  of  its  defects  under  this  plea :  Sackett  v.  Owen,  2  Chit. 
Rep.  40.  A  tender  or  set-off,  or  the  like,  may  be  pleaded :  see  those 
titles. 

Declaration  in  Debt  or  Covenant  on  the  Deed  of  Submission.]  The 
principles  which  govern  these  two  actions  are  the  same  as  in  other  actions 
on  bonds  and  deeds :  see  "  Debt.9*  "  Covenant."  In  debt  on  the  bond, 
pit.  may  either  set  out  the  condition  and  the  award,  and  assign  breaches 
thereof  in  his  declaration,  or  simply  declare  on  the  bond  itself,  like  a  com- 
mon money  bond,  reserving  the  statement  of  the  award  and  breach  for 
the  replication ;  and  this  is  the  best  course,  unless  it  be  apprehended  deft, 
wpl  let  judgment  go  by  default:  1  Saund.  58,  n.  1 ;  2  Saund.  187,  a.  8. 
In  covenant,  the  preceding  observations  on  the  action  of  assumpsit  and 
debt  on  the  award  itself,  will  for  the  most  part,  be  applicable.  In  declar- 
ing for  revoking  the  arbitrator's  authority,  the  breach  must  be  stated  ac- 
cording to  the  fact. 

Pleas.]  As  in  other  actions  of  debt  on  bond  and  covenant,  the  party 
should  plead  specially  any  matter  of  defence :  post,  "  Debt*,"  "  Cove- 
nant." The  usual  pleas  are  non  est  factum,  no  award  made,  or  u  nul 
agard,"  performance,  &c.  The  plea  of  non  est  factum  can  only  be 
adopted  for  the  purpose  of  putting  the  bond  of  submission  in  issue  : 
Sackett  v.  Owen,  2  Chit.  Rep.  40. 
The  plea  of  no  award  made  should  be  adopted  where  no  award  has,  in 

fact,  been  made,  or  even  where  an  award  has  been  made,  but  not 
[*182]  according  *to  the  submission,  or  which  is  bad  from  any  defects 

appearing  on  the  face  of  it;  Fishery,  Pimbley,  11  East,  188, 
2  Rich.  C.  P.  44;  Praed  v.  D.  of  Cumberland,  4  T.  R.  588. 

Matters  in  excuse  of  performance  or  discharge  should  be  pleaded  spe- 
cially :  Hanson  v.  Boothman,  13  East,  22.  Where  the  deft  impeaches 
the  award  for  matter  extrinsic,  as,  for  not  embracing  all  the  matters  sub- 
mitted, the  proper  course  is  to  add  a  plea  stating  such  defects :  Fisher  r. 
Pimbley,  11  East,  188 ;  Mitchell  v.  Stavely,  16  East,  58.  If  the  arbitra- 
tors have  not  decided  all  matters  referred  to  them,  or  the  award  is  not 
final  or  certain,  but  such  defects  do  not  appear  on  the  face  of  the  award, 
the  facts  constituting  such  defects  must  be  specially  pleaded,  to  show  it  to 
be  inconclusive  or  uncertain :  Car  gey  v.  Jiitcheson,2  B.  &  C.  170 ;  3  D. 
&  R.  433;  2  Bing.  199,  s.  c.  [And  therefore  such  objection  cannot  be 
taken  advantage  of  on  demurrer  to  the  declaration.  Mtchesony.  Car- 
gey,  13  Price,  639.  6  Cond.  Exc.  Rep.  214.]  If  either  of  the  parties  on 
the  last  day  request  the  arbitrators  to  deliver  the  award,  and  they  refuse 
and  neglect  to  do  so,  the  bond  is  void,  and  the  deft,  should  plead  the  matter 
specially:  3  Mod.  301 ;  1  Saund.  327,  b.  n.  Deft,  should  also  plead  a 
countermand  of  the  submission ;  and,  in  such  a  plea,  it  need  not  be  al- 
leged deft,  gave  notice  to  the  arbitrators :  Vynior's  case,  8  Co.  162 ;  Marsh 
v.  Bulteel,  5  B.  &  A.  507.  It  seems  that  the  collusion,  or  other  miscon- 
duct of  the  arbitrators,  in  avoidance  of  the  award,  cannot  be  pleaded, 
Wills  v.  Maccarmick,  2  Wills.  148, 1  Saund.  327,  b.  n.  3 ;  nor  can  it  be 
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pleaded  where  no  time  is  fixed  for  the  arbitrator  to  make  his  award,  that 
he  made  no  award  within  a  reasonable  time,  as  the  parties  might  have 
revoked  their  authority  after  requesting  the  arbitrators  to  proceed  with- 
in a  reasonable  time :  Curtis  v.  Potts,  3  M.  &  S.  147.  Deft,  may  plead 
a  tender  or  set-off  to  this  action;  Ingram  v.  Bernard,  1  Ld.  Raym.  636, 
post,  those  titles.  The  Statute  of  Limitations  cannot  be  pleaded  as  a  bar 
to  this  action  :  2  Saund.  64 ;  et  post,  that  title. 

The  plea  qf performance,  after  craving  oyer  of  the  bond,  sets  out  the 
award  without  the  recitals,  according  to  the  terms  of  the  award,  and  the 
non-performance  of  a  condition  precedent,  if  any :  see  precedents  in  Han- 
son v.  Boothman,  13  East,  23;  3  Chit.  PI.  977.  Where  an  award  com- 
prehends all  things  submitted,  the  plea  should  state  a  performance  of  the 
whole  award  on  deft.'s  part,  or  a  tender  and  refusal,  which  is  tantamount; 
as,  where,  in  debt  on  bond  conditioned  that  the  deft,  and  two  others 
should  perform  an  award,  the  deft,  pleads  an  award  that  he  should  pay 
20*.  to  the  pit.,  and  each  of  the  others  20s.  a  piece,  and  that  he  paid  20s. 
to  the  pit.,  but  says  nothing  as  to  the  sums  to  be  paid  by  the  other  two, 
which  he  ought  to  have  done,  inasmuch  as  he  is  answerable  for  the 
whole  money,  the  plea  is  insufficient,  and  the  pit  has  no  necessity  to 
assign  a  breach :  1  Saund.  324,  a.  n.  3 ;  Genn  v.  Tinker,  3  Lev.  24.  The 
deft  cannot  plead  performance  generally :  3  Mod.  6.  It  suffices  for  deft. 
to  allege  that  he  performed  as  much  as  the  award  required  him  to 
perform:  2  Buls.  93. 

Replication.]  If  the  deft,  plead  a  bad  plea,  pit  should  demur.  If 
the  deft  shows  the  award  imperfectly  in  his  plea,  pit.  should  show  it 
properly  m  his  replication :  1  Saund.  326.  In  a  replication  to  debt  on 
bond  to  perform  an  award,  if  deft  pleads  no  award,  the  pit  must  set 
forth  the  whole  award,  and  assign  a  breach  of  it:  2  Saund.  62;  Fishery'. 
Pimbley,  11  East,  188.  In  setting  out  the  award,  it  must  be  alleged  to 
have  been  made  according  to  its  form  and  substance,  &c.,  and  in  pursu- 
ance of  the  submission :  ante,  180.  It  is  also  usual,  in  stating  the  award, 
to  allege  that  it  is  made  of  and  concerning  the  premises ;  and,  it  is  said, 
that  such  allegation  supplies  all  averments  that  the  award  is  conformable 
to  the  submission  in  the  matter  referred :  1  Saund.  324,  n.  2.  If  the 
breaches  in  an  action  on  an  arbitration-bond  be  not  assigned  in  the  decla- 
ration, pit  must  suggest  or  assign  them  under  the  statute  8*and  9  W.  3, 
c.  11,  if  deft,  lets  judgment  go  by  default,  Welsh  v.  Ireland,  6 
East,  613,  or  pleads  *non  est  factum,  or  any  other  plea  not  lead-  [*1833 
ing  to  an  issue  on  the  breaches :  6  East,  613 ;  2  Chit  Rep.  298 ; 
Homfray  v.  Rigby,  5  M.  &  S.  60,  s.  c.  ante,  180.  The  breach  may  gene- 
rally be  assigned  in  the  terms  of  the  award :  Willcochs  v.  Nicholls,  1 
Price,  109 ;  but  all  matters  necessary  to  constitute  the  breach  must  be  dis- 
tinctly stated :  Serra  v.  Fyffe,  1  Marsh.  451 ;  1  Saund  103,  d.  But  it  is 
not  necessary  to  add  disjunctive  words,  as,  paid  or  caused  to  be  paid: 
Aleberry  v.  Walby,  1  Sir.  231 ;  1  Saund  234,  c.  6.  Where  the  breach  of 
condition  is  deft.'s  revocation  of  the  arbitrator's  authority,  it  should  be  so 
assigned ;  as,  after  a  revocation,  the  authority  of  the  arbitrators  ceases, 
and  the  award  subsequently  becomes  a  nullity;  consequently,  the  setting 
out  of  the  award,  and  assigning  a  breach,  would  be  negatived  by  evidence,, 
VyniorJs  case,  8  Rep.  162,  Marsh  v.  Bulteel,  5  B.  &  A,  507;  and  it  is 
unnecessary  to  allege  thajtthe  arbitrator  had  notice  of  the  revocation:  ib. 
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And,  though  the  breach  be  informally  stated,  yet  the  court  will  give 
judgment,  if  it  appear  sufficiently  on  the  record:  Charnley  v.  Winstanley, 
5  East,  266.  Where  a  condition  precedent  is  to  be  performed,  by  pit,  he 
must  aver  its  performance,  or  an  excuse :  3  Chit.  PI.  978.  The  want  of 
assigning  a  breach  is  matter  of  substance ;  and  if  omitted,  or  a  bad  breach 
assigned,  it  will  be  bad  on  general  demurrer,  or  even  after  verdict  I 
Saund.  103,  n.;  1  Hob.  233. 

As  to  the  conclusion  of  a  replication,  it  would  seem,  that  where  the 
deft,  pleads  performance,  he  should  conclude  to  the  country;  "and, 
where  the  deft,  pleads  no  award  made,  and  the  pit  replies,  setting  out  an 
award,  it  seems  clear,  since  the  case  of  Fisher  v.  Pimbley,  1 1  East,  183, 
that  such  replication  must  conclude  with  an  averment,  in  order  that  the 
deft,  may  have  an  opportunity  of  pleading  in  his  rejoinder  matter  which 
shows  the  award  to  be  void  in  law,"  1  Saund.  237,  n.  e.,  though  it  was 
formerly  thought  otherwise,  ib.,  n.  1. 

Rejoinder ,  fyc.~\  What  must  be  consistent  with  the  plea,  and  not  dis- 
close any  new  matter,  as  it  would  be  thereby  a  departure  from  the  plea. 
"  Thus,  where  to  debt  on  bond  the  deft  pleaded  no  award  made,  the  pit 
replied,  and  showed  an  award,  the  deft  rejoined  that  other  matters  were 
referred,  of  which  the  arbitrators  had  not  taken  any  notice,  &c.,  and  the 
court  adjudged  that  the  rejoinder  was  a  departure  from  the  plea:"  & 
Saund.  84,  c.  n.  1 ;  but  see  note  (c,)  84,  cL,  where  it  is  stated, "  that,  after 
a  plea  of  no  award  made,  the  deft,  may  in  his  rejoinder  show  an  award 
void  in  law,"  citing  Fisher  v.  Pimbley,  11  East,  188,  Dudlow  v.  Watch- 
horn,  16  East,  41,  &c.  Where  the  deft,  pleads  general  performance  of 
the  award,  a  rejoinder  of  special  performance,  or  an  excuse  for  non-per- 
formance, would  be  a  departure :  Co.  Lit.  406.  "  If  the  replication  set 
out  the  whole  award,  and  it  be  void  in  law,  the  deft  should  demur :  if  it 
set  out  only  a  part,  omiting  that  which  makes  the  award  void,  the  deft. 
should  set  out  the  whole  in  his  rejoinder,  and  demur :"  1  Saund,  327,  6. 
n.  g.;  Fisher  v.  Pimbleyy  \\  East,  188. 


Precedents. 

DECLARATION  IH  ASSUMPSIT  ON  A  PAROL  SUBMISSION  TO  All  AWAAD. 

(For  commencement,  po$tt  "  Declaration.11)  For  that  whereas,  before  the  making  of 
the  promise  and  undertaking  of  the  said  deft,  hereafter  next  mentioned,  certain  differ- 
ences had  arisen,  and  were  then  depending  between  the  said  pit  and  the  said  deft., 
(teaching  and  concerning,  &c.,  ante,  180,)  to  wit,  at,  &c.  (venue ;)  and  thereupon,  for  the 
potting  an  end  to  the  said  differences,  the  said  pit  and  the  said  deft,  heretofore,  to  wit, 
on,  &c  (ofty  day  about  the  time,)  at,  &c,  aforesaid,  each  of  them  respectively  and  aratn- 
ally  submitted  themselves  to  the  award  of  one  E.  F.,  to  be  made  between  the  said  nit. 
and  the  said  deft.,  of  and  concerning  of  the  said  differences,  and  in  consideration  thereof, 
and  also  in  consideration  that  the  said  pit,  at  the  special  instance  and  request  of  the  said 
deft,  had  then  and  there  undertaken,  and  faithfully  promised  the  said  deft,  to  perform 
and  fulfil  the  award  of  the  said  E.  P.,  to  be  so  made  between  the  said  pit  and  the  said 
deft.,  of  and  concerning  the  said  differences,  in  all  things  therein  contained,  on  his,  the 

said  pit's,  part  and  behalf,  to  be  performed  and  fulfilled ;  he,  the  said  deft, 
f  1843  undertook  and  faithfully  promised  the  said  pit  to  perform  *and  fulfil  the  said 

award  in  all  things  therein  contained,  on  bis,  the  said  deft.'s,  part  and  behalf, 
to  be  performed  and  fulfilled.  And  the  said  pit.,  in  fact,  says,  that  the  said  E.  F.,  having 
taken  upon  himself  the  burden  of  the  said  arbitrament,  afterwards,  to  wit,  on,  Ac  (doty 
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of  award,  or  about  the  time,)  at,  &c.,  aforesaid,  made  hia  certain  award  between  the  aaid 
pit  and  the  aaid  deft.,  of  and  concerning  the  eaid  differences,  and  did  thereby  then  and 
there  declare  and  award  that  the  aaid  deft,  should  pay  to  the  said  pit  the  sum  of  JSIOO. 
for,  and  in  respect  and  full  satisfaction  and  discharge,  of  the  said  differences  {according 
to  the  award!)  of  which  said  award,  the  said  deft,  afterwards,  to  wit,  on,&c.,  aforesaid, 
bad  notice,  ante,  181,  and  was  then  and  there  requested  by  the  said  pit  to  pay  him  the 
aaid  sum  of  ,£100,  and  which  aaid  sum  of  £100,  he,  the  said  deft  then  and  there  ought 
to  have  paid  to  the  aaid  pit,  according  to  the  tenor  and  effect  of  the  said  award,  and  hia 
promise  and  undertaking  aforesaid ;  yet  the  aaid  deft.,  not  regarding  his  said  promise  and 
undertaking  so  made  as  aforesaid,  but  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  pit,  in  this  behalf,  did  not,  nor  would  at  the  same 
time  when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum 
of  £100,  or  any  part  thereof,  to  the  said  pit,  but  he  to  do  this  hath  hitherto  wholly  re- 
fused, and  still  doth  refuse,  to  wit,  at,  &c.,  aforesaid.  {Add  counts  on  original  cause  of 
action,  money  counts,  and  accounts  stated.) 

DEBT  OH  AN  AWARD  THAT  DEFENDANT  SHOULD  PAT  COSTS  OF  All  ACTION  OF  EJECT  MINT, 
BROUGHT  AGAINST  HIM  ;  SUBMISSION  MADE  A  RULE  OF  COURT,  AND  OUSTS  TAXED,  &0. 

For  that,  whereas,  heretofore,  to  wit,  on,  &c.,  at,  &c.f  a  certain  action  of  ejectment 
being  then  depending  and  at  issue  in  the  court  of  our  said  lord  the  king  at  Westr.,  wherein 
one  John  Doe  (on  the  demise  of  the  said  A.  fi.)  was  the  pit,  and  the  said  C.  D.  was  deft, 
it  was  then  and  there,  by  a  certain  agreement  in  writing,  bearing  date,  &c.,  agreed  by 
and  between  them,  the  said  A.  B.  and  the  said  C.  D.,  that  all  matters  in  difference  be- 
tween them,  and  the  title  to  the  premises  in  question,  and  the  pleadings  in  the  said  cause 
mentioned,  should  be  referred  to  the  award,  arbitrament,  and  determination,  of  E.  F.,  as 
an  arbitrator  indifferently  chosen  between  the  said  parties,  that  the  said  E.  F.  should  make 
hie  award  in  writing,  ready  to  be  delivered  to  the  said  parties  on  or  before,  &c»,  then  next; 
and  that  he,  the  said  arbitrator,  should  have  full  power  to  order  and  direct  that  judgment 
in  the  said  cause  should  be  entered  for  the  pit ;  that  judgment,  as  in  case  of  nonsuit,  should 
be  entered  for  the  deft,  as  the  said  E.  F.  should  think  proper,  and  generally  to  make  such 
other  orders  therein  as  to  him,  the  said  E.  F.,  should  seem  meet,  as  in  and  by  the  said 
agreement,  reference  being  thereunto  had,  wilt,  amongst  other  things,  more  fully  and  at 
large  appear.  And  the  said  A.  B.  in  fact  saith,  that,  after  making  the  said  agreement,  and 
within  the  time  limited  for  making  the  said  award,  to  wit,  on,  &c,  at,  &c.,  aforesaid,  the 
said  E.  F.,  in  pursuance  of  the  agreement,  having  accepted  and  taken  upon  himself  the 
said  reference,  did  take  and  publish  his  award  in  writing,  of  and  concerning  the  premises, 
so  referred,  ae  aforesaid,  and  ready  to  be  delivered  to  the  said  parties,  and  bearing  date, 
&c,  last  aforesaid ;  and  did  thereby  then  and  there  award,  amongst  other  things,  that  he, 
the  said  C.  D ,  should,  within  three  months  of  the  said  award,  pay  to  him,  the  aaid  A.  R, 
or  his  attorney,  his  taxed  costs  as  deft,  in  the  said  ejectment,  as  by  the  said  award,  refer- 
ence, &c.,  being  thereunto  bad,  will,  amongst  other  things,  more  fully  and  at  large  ap- 
pear. And  the  said  A.  B.  in  fact,  further  saith,  that  the  costs  of  the  aaid  A.  R,  in  the 
said  cause,  were  afterwards,  to  wit,  on,  dtc.,  dely  taxed  at  a  large  sum  of  money,  to  wit, 
Ac:  of  all  which  premises  the  said  deft,  afterwards,  to  wit,  on,  &c.,  at,  &c,  had  notice ; 
yet  the  said^deft.  hath  not  paid,  or  caused  to  be  paid,  unto  the  said  A.  R,  or  his  attorney, 
the  said  sum,  &c.,  for  the  costs  and  charges  aforesaid,  hut  hath  hitherto  wholly  refused 
and  neglected  so  to  do,  and  therein  wholly  failed  and  made  default,  whereby,  &c.  (Actio 
accrevU  and  common  counts,  post,  "  Debt.") 

PLEA  IN  DEBT  OR   ARBITRATION-BOND,   NO  AWARD  MADE. 

*  Actio  nun,  after  craving  oyer  of  the  bond  and  condition,  for  the  perform-  [~*185l 
once  of  award:  see  "Debt,  Bond.")  Because  he  says,  that  the  said  E.  F.  and  L 
G.  H.,  the  arbitrators  named  in  the  said  condition,  did  not,  on  or  before  the  said  —  day 
of  ^— ,  A.  D. ,  make  any  award  in  writing,  under  their  hands  and  seals,  of  and  con- 
cerning the  premises  in  the  .said  condition  mentioned,  and  so  referred  as  aforesaid,  ready 
to  be  delivered  to  the  said  parties  in  difference,  according  to  the  said  condition.  And 
this,  &c.    {Conclude  with  a  verification  in  debt,  post,  "  Debt") 


Evidence  for  Plaintiff. 
The  Submission.]  In  an  action  on  the  award,  pit.  must  prove  the  sub- 
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mission,  and  that  deft  was  bound  by  it.  When  the  submission  is  by 
parol,  it  should  be  proved  by  witnesses  present  on  the  occasion.  Proof  of 
the  parties  submitting  to  be  examined  by  an  arbitrator  or  umpire,  as  to 
{he  matter  in  dispute,  would  be  strong  evidence  of  the  submission :  Mat- 
son  v.  Trower,  R.  &:  M .  17.  Proof  of  submission  by  an  agent  or  attorney 
will  suffice,  Dyer,  216,  Cay  hill  v.  Fitzgerald,  1  Wils.  28,  BurrellY.  Jones, 
3  B.  &  A.  47,  Bac.  Ab.  Arbt.  C,  Filmer  v.  Delber,  3  Taunt  486 ;  but 
not  by  a  partner,  Stead  v.  Salt,  3  Bing.  103;  and  as  to  who  may  submit 
to  arbitration,  see  3  Chit.  Com.  L.  640.  Where  the  submission  is  by 
writing,  not  under  seal,  it  should  be  produced,  and  proved  as  in  other 
cases;  post,  "  Written  Evidence."  If  the  submission  were  by  deed,  the 
deed  must  be  produced,  and  proved,  as  in  other  cases:  post,  "  Deeds:" 
and  where  the  deed  is  signed  by  several  parties,  submitting  several  dis- 
putes by  the  same  instrument,  it  would  seem  that  it  is  necessary  to  prove 
the  execution  of  all  the  parties  to  the  submission,  as  the  consideration  for 
each  for  entering  into  the  submission  was,  that  the  disputes  of  each  party 
should  be  settled,  not  only  as  to  one,  but  as  to  all:  Antrum  v.  Chase,  15 
East,  209 ;  1  Phil.  Evi.  380.  If  the  award  has  been  made  by  reference, 
under  a  judge's  order,  or  on  order  of  nisi  prius,  which  has  been  made  a 
rule  of  court,  the  production  of  the  original  rule  of  court  is  of  itself  suffi- 
cient evidence,  without  further  proof,  Hill  v.  Half  or  d,  4  Camp.  17;  and, 
if  the  action  is  brought  in  the  same  court,  an  office-copy  of  the  rule  will 
suffice,  ib.;  post,  "  Bute  of  Court." 

•Arbitrator's  or  Umpire's  Authority.']  This  must  be  proved  by  the 
submission.  If  the  award  be  made  by  an  umpire,  authorized  to  be  called 
in  by  the  submission,  his  appointment  should  be  proved;  the  recital  in  an 
award  signed  by  the  two  arbitrators,  is  not  sufficient  evidence  of  the  ap- 
pointment: Still  v.  Halford,  4  Camp.  19. 

Time  of  Making  the  Award.}  The  award  must  be  proved  to  have 
taken  place  according  to  the  terms  of  the  submission,  within  the  limited 
time :  1  Saund.  327,  b.,  n.  3.  If  the  time  has  been  enlarged  according  to 
the  submission,  pit.  need  not  prove  the  precise  day  of  the  enlargement,  as 
stated  in  the  declaration:  Swinfordv.  Burn,  Gow's  N.  P.  C.  6.  Proof 
of  enlargement  by  the  consent  of  deft's  attorney,  will  suffice  to  bind  deft : 
7  Price,  644.  In  a  case  where  there  was  a  proviso  in  the  judge's  order 
for  the  reference,  that  the  award  should  be  made  by  acertain  time,  but 
that,  if  the  arbitrator  should  not  then  be  prepared,  that  the  time  might  be 
enlarged  as  he  might  require,  and  a  judge  of  the  court  think  reasonable 
and  just,  it  was  held  that  the  time  for  making  the  award  was  proved  to 
have  been  enlarged,  by  the  arbitrator's  indorsing  on  the  order,  on  the  day 
preceding  the  expiration  of  the  original  time,  that  he  required  further 
time,  though  the  judge's  order,  granting  that  further  time,  was  not  ob- 
tained till  a  subsequent  day:  Reid  v.  Fry  alt,  1  M.  &  S.  2.    Proof  of  an 

enlargement  by  mutual  consent  does  not  cure  the  objection  of 
[*186]  the  award  being  made  after  *the  time  limited  by  the  submission, 

which  was  by  bond  :  Brown  v.  Goodman,  3  T.  R.  592,  n.  If  no 
time  be  limited  for  making  the  award,  pit  should  show  that  the  arbitra- 
tor made  it  within  a  reasonable  time,  or  a  time  acquiesced  in  by  deft. : 
Curtis  v.  Potts,  3  M.  &  S.  147. 

The  Award  itself  must  be  produced,  duly  stamped:  Preston  v.  East- 
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wood,  7  T.  R.  96.  The  execution  of  it  must  be  proved  by  the  attesting 
witness,  if  any,  or  by  proof  «f  his  death,  and  his  handwriting;  and,  in  that 
case,  by  other  evidence  of  the  arbitrator's  handwriting.  In  an  action  of 
debt  or  covenant,  if  deft,  by  his  pleadings,  does  not  deny  the  award  set 
oat,  pit.  need  not  prove  it. 

Breach.]  The  breach  of  the  award  must  be  proved,  as  stated,  unless 
deft,  by  his  pleadings,  admits  it.  Pit.  need  not  prove  deft,  had  notice  of 
the  award,  unless  that  be  a  condition  to  its  performance :  2  Saund.  62,  a. 
n.  If  the  award  enjoin  the  performance  by  the  pit.  of  any  collateral  act, 
as  a  condition  precedent  to  his  suing  for  the  recovery  of  a  sum  of  money, 
payable  at  a  particular  time  or  place,  he  must  prove  that  he  has  done 
such  act,  and  made  a  demand  of  the  money,  or  attended  at  the  time  and 
place  directed:  Everardv.  Paterson,  2  Marsh.  304;  6  Taunt.  625,  s.  c. 

Damages.]  These  will  be  ascertained  by  the  evidence  of  the  breach. 
If  the  award  be  of  money  due  on  a  balance  of  accounts  to  be  paid  on  a 
particular  day  and  place,  if  pit.  proves  a  demand  at  such  time  and  place, 
he  will  get  interest:  Pinhorn  v.  Tuckington,  3  Camp.  468;  Marson  v. 
Barbery  Gow's  N.  P.  C.  18. 

Evidence/or  Defendant. 

Deft,  may  avail  himself  of  any  legal  objection  to  the  validity  of  the 
award  apparent  on  the  face  of  the  pleadings,  or  that  there  is  a  variance 
between  the  award  declared  upon  and  that  produced  in  evidence,  or  any 
variance  in  the  description  of  the  parties  to  the  deed,  Winter  v.  White,  1 
B.  &  fi.  350,  3  Moo.  674 ;  and,  under  the  plea  of  no  award  made,  deft 
may  take  advantage  of  any  material  variance  between  the  award  pro- 
duced in  evidence  and  that  set  forth  in  the  replication;  but  cannot  go  into 
objections  to  the  award  in  point  of  law :  1  Saund.  327,  b.  n.,  3 ;  Foreland 
v.  Mart/gold,  1  Salk,  72.  "  And,  if  courts  of  law  have  not  any  jurisdic- 
tion of  the  award,  so  that  there  is  no  power  to  make  an  application  for 
setting  it  aside,  the  deft,  may  show  some  irregularity  by  matter  extrinsic, 
such  as  want  of  notice  of  the  meeting,  or  collusion  in  the  arbitrator;  but. 
if  a  court  of  law  has  such  jurisdiction  (as  where  the  reference  is  by  rule 
of  court,  &c,  or  by  virtue  of  9  and  10  Will.  3,  c.  15,)  he  cannot,  in  such 
cases,  impeach  the  award  by  proof :"  2  Phil.  Evi.  108;  2  Saund.  62,  b.  n. 
fr9  1  Saund.  327,  c;  Wills  v.  Maccarmick,  2  Wils.  148.  In  an  action 
for  non-performance  of  the  award,  deft,  may  also  show  pit's  death  before 
the  delivery  of  the  award,  whereby  the  arbitrator's  authority  is  determin- 
ed, 2  Saund.  133,  b.,  Dowse  v.  Coxe,  3  Bing.  30,  31 ;  or  any  other  fact, 
showing  a  revocation  of  the  submission :  apd,  where  no  time  is  limited 
for  the  arbitrators  to  make  their  award,  he  may  prove  notice  to  the  arbi- 
trators to  proceed  within  a  reasonable  time,  and  their  neglect  so  to  do; 
and  that,  thereupon,  he  revoked  his  submission:  ib.;  Curtis  v.  Potts,  3 
M.  &  S.  145.  It  might,  also,  it  seems,  be  a  sufficient  defence  in  evidence, 
that  witnesses,  before  the  arbitrator,  were  not  examined  upon  oath,  though 
the  objection  was  taken  at  the  time,  Ridout  v.  Pye,  1  B.  &  P.  91 ;  but 
it  has  been  held,  that  evidence  of  the  parties  having  been  examined  sepa- 
rately, and  in  the  absence  of  each  other,  was  not  sufficient :   Motion  v. 


186  BAIL-BOND. 

Trower,  R.  &  M.  17.  If,  upon  a  reference  to  arbitration,  either 
[*187  J  party  is  precluded  by  the  terms  of  the  rule  from  going  into  'evi- 
dence of  that  which  he  is  desirious  to  try,  his  remedy  is  to  move 
to  set  aside  the  rule  of  reference,  but  he  cannot  impeach  the  award :  Doe 
&.  Carlisle  v.  Morpeth,  3  Taunt  378;  Prosser  r.  Ooringe,  ib\,  432.  If 
the  award  was  made  after  the  limited  time,  deft  should  be  prepared  to 
show  it,  though  the  burden  of  proving  the  contrary  lies  on  pit. 


BAIL. — See  Recognisance  of — Indemnity — Subety. 
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Form  of  Remedy,  187. 
Form  of  Pleadings,  188. 

Declaration,  ib. 

Pleas,  190. 

Replication,  192. 
Precedents,  ib. 

Declaration  on  Bail-Bond,  where  original  Action  by  Bill  of 
Middlesex  or  Latitat,  192. 
the  like  in  C.  P.,  194. 

Plea,  no  Process  against  Principal,  ib. 
Comperuit  ad  Diem,  ib. 
Evidence  for  Plaintiff,  195. 

Non  est  factum,  ib. 

Nil  debet,  ib. 

Comperuit  ad  Diem,  ib. 

No  Process  against  Principal,  ib. 

No  Process  as  that  staled  in  Declaration,  ib. 

No  affidavit  filed,  ib. 

Debt  levied  on  Principal,  196. 

Ease  and  Favour,  ib. 

No  Assignment,  ib. 

Sum  Recoverable,  ib. 
Evidence  for  Defendant,  ib. 

Non  est  factum,  ib. 

Comperuit  ad  Diem*  ib. 

No  Process  as  that  stated  in  Declaration,  ib. 

Debt  levied  on  Principal,  197. 

Ease  and  Favour,  ib. 


Form  of  Remedy. 

The  form  of  remedy  by  action  on  a  bail-bond  is  debt  The  action  may 
be  brought  in  the  name  of  the  sheriff  or  the  assignee,  if  it  has  been 
assigned  under  the  4  Anne,  c.  16, «.  20.  [It  may  be  brought  by  the  sheriff 
himself  in  any  court:  8  Price,  174;  1  H.  Black.  631;  ,8  Bing.  292;  LM.t 
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Scott,  419;  3  B.  &  Adol.  377;  2  C.  &  Jerv.  175.  2  Tyr.  343;  4  Bligh, 
N.  S.  596.]  Several  actions  against  the  bail  and  principal,  separately,  at 
the  same  time,  are  not  allowed,  unless  for  some  good  reasons,  as  that  the 
parties  cannot  be  served  with  process,  &c:  Key  v.  Hill,  2  B.  &  A.  598; 
1  Chit.  Rep.  337,  s.  c,  Abbott,  C.  J.,  diss.;  8  Price,  174.  The  action  can- 
not be  brought  in  C.  P.,  pending  a  rule  to  bring  in  the  body:  Tidd.  297. 
The  action  by  the  assignee  must  be  brought  in  the  same  court  from  whence 
the  process  issued  on  which  the  bail-bond  was  taken:  Chester* 
tonv.  Middlehurst,!  Burr.  642;  Walton  v.  *Beat,  3  ib.,  1923;  [*188] 
Barnes,  92,  117;  Morris  v.  Sees,  3  Wils.  348.  If  the  original 
action  be  instituted  in  an  inferior  court,  the  action  upon  the  bail-bond 
must,  notwithstanding,  be  brought  there,  Dixon  v.  Helsop,  6  T.  R.  365, 
Donatty  v.  Barclay,  8  ib.  152, 1  Burr.  643,  though  the  deft,  be  an  attorney 
of  another  court:  Barnes,  117.  This  rule  applies,  in  the  King's  Bench, 
to  actions  brought  on  the  bail-bond  by  the  sheriff  himself,  as  well  as  his 
assignee,  Donatty  v.  Barclay,  8  T.  R.  152,  sed  quaere;  but  it  is  otherwise 
in  the  C.  P.,  Newman  v.  Faiocilt,  1  H.  Bla.  631,  and  Exchequer,  8  Price, 
174.  And  the  sheriff  is  not  bound  by  the  rule,  though  the  action  be 
brought  in  the  wrong  court :  this  is  no  defence  under  the  plea  of  non  est 
factum:  Wright  v.  Walmshy,  2  Camp.  396.  An  application  may  be 
made  to  set  aside  the  proceedings,  ib.,  or  deft,  may  plead  in  abatement  to 
the  jurisdiction,  ib.,  8  Price,  176;  or  demur,  ib.  The  pit.  has  no  remedy 
on  the  original  consideration,  whilst  he  retains  his  right  to  sue  on  the  bail- 
bond,  after  assignment  to  him:  Tidd,  301, 1  Chit.  Rep.  394,  n.  The  courts 
will  set  aside  the  proceedings,  in  cases  of  irregularity,  or  for  laches,  Tidd, 
301;  or  stay  the  proceedings  on  terms,  ib.  301,  495,  &c. 

Form  of  Pleadings. 

Declaration.]  The  general  rules  as  to  the  declaration  in  debt  here 
prevail.  If  the  action  be  at  the  suit  of  the  sheriff,  the  declaration  is 
simply  on  the  bond,  without  setting  forth  the  condition,  and  such  bond  is 
not  within  the  8  and  9  Wm.  3,  c.  11,  s.  8,  requiring  a  suggestion  of 
breaches :  Moody  v.  Pheasant,  2  B.  &  P.  446.  If  the  action  be  at  the 
suit  of  the  assignee,  the  condition  of  the  bond  and  breaches  are  stated,  to 
show  why  the  pit.  may  sue  as  assignee. 

If  the  bond  was  assigned  after  the  first  day  of  term,  the  declaration 
must  be  entitled  specially,  or  it  will  be  demurrable,  Pugh  v*  Robinson, 
1  T.  R.  116;  Dickenson  v.  Plaisted,  7  T.  R.  474,  or  bad  after  verdict,  ib.f 
sed  quaere  ;  but  pit.  however,  may  amend ;  ib. 

The  venue,  being  transitory,  may  be  laid  in  any  county,  the  declaration 
stating  the  assignment  to  have  been  made  in  that  county :  Oregson  v. 
Heather,  2  Str.  727 ;  2  Ld.  Raym.  1455,  s.  c. ;  Impey,  6. 

Although  the  action  is  brought  by  an  executor  of  the  assignee,  it  may 
be  in  the  debet  and  detinet,  1  Sel.  N.  P.  570.  As  to  the  sheriff's  descrip- 
tion, infra. 

The  writ  in  the  original  action  should  be  stated  accurately.  The  day 
as  laid  to  the  issuing  of  it  may  be  either  the  day  of  the  teste,  or  actual 
issuing,  or  any  other  day  about  the  time,  if  lq.id  with  a  videlicet.  The 
statement  of  the  court,  out  of  which  the  writ  issued,  should  be  correct : 
Impey  v.  Taylor,  3  M.  &  S.  166 ;  Mill  v.  Pollow,  1  Moo.  19,  7  Taunt 
271,  *.  c.  A  bill  of  Middlesex  should  be  described  as  a  precept:  Harris 
vol.  i.  28 
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v.  Bernard,  2  Str.  1069.  The  usual  allegation  of  the  court,  at  the  issu- 
ing of  the  writ,  then  and  still  being  at  We$tr.  is  unnecessary,  and  some- 
times improper,  as  where  the  writ  is  stated,  without  a  videlicet,  to  hare 
been  sued  out  in  vacation:  Hart.  v.  Hingeston,  5  Burr.  2586;  Luckett  v. 
Plummer,  5  Moo.  538 ;  2  B.  &  B.  659,  s.  c.  The  name  of  the  person 
against  whom  the  writ  is  stated  to  have  been  issued,  must  be  accurately 
stated:  Scandover  v.  Warner,  2  Camp.  270;  Amey  v.  Long,  1  ib.  14; 
Brown  v.  Jacobs,  2  Esp.  Rep.  1726.  Where  it  was  averred  in  the  decla- 
ration, that,  by  a  writ  of  latitat,  the  sheriff  was  commanded*  to  take  one 
«*  F.  J.,  by  the  name  of  J.  J.,97  an  examined  copy  of  the  latitat  was 
given  in  evidence,  commanding  the  sheriff  to  take  "  J.  J."  The  bail-bond 
was  signed  by  the  principal,  "  F.  J.,  arrested  by  the  name  of  J.  J.,"  and 
the  pits,  offered  to  prove  that  this  person  was  their  debtor,  whom  they 
intended  to  hold  to  bail.  Lord  Elienb.  said  "  The  wrk  must  speak  for 
itself.  I  cannot  hear,  that,  instead  of  A.  B.  mentioned  in  the 
f*189]  writ,  it  was  *meant  that  the  sheriff  should  arrest  X.  Y.,"  and 
the  pits,  were  non-suited:  Scandover  v.  Warner,  2  Gamp. 
270;  Wilks  v.  Lorck,  2  Taunt.  399.  Where  the  declaration  stated  that 
the  sheriff  was  commanded  to  take  the  said  defendant*  Thomas  Atwood, 
to  answer  the  pit.  of  a  plea  of  trespass,  i'and  also  to  a  bill  of  the  said  pit., 
against  the  said  deft.,"  it  was  holden  to  be  clearly  defective,  but  the 
court  gave  leave  to  amend,  on  payment  of  costs:  1  D.  &  R.  551.  Where 
a  latitat  against  D.  and  two  others,  was  stated  as  a  latitat  against  D.  and 
John  Doe,  it  was  ruled  no  variance :  lT.R.  238.  A  writ  directed  gen- 
erally to  the  sheriff  of  a  county  x  may  be  described  in  pleading,  as  directed 
to  the  individual  who  was  in  fact  the  sheriff  of  the  county,  when  the  writ 
issued :  therefore,  where  the  declaration  stated  that  a  person  sued  out  a 
writ,  directed  to  C.  Smith,  Esq.  and  Sir  R.  Phillips,  Knt,  sheriffs  of  the 
county  of  Middlesex,  it  was  held  sufficient;  but,  as  the  two  officers  in  that 
county  constitute  but  one  sheriff,  it  has  been  held  to  be  demurrable  to 
describe  them  as  sheriffs ;  MS. :  Sheriffs  of  Midlx.  v.  Barnes,  2  Ld. 
Raym.  1135 ;  Bac.  Ab.  Shf.  K  162.  The  return-day  of  the  writ  must  be 
stated  accurately :  Everett  v.  Tunnard,  2  Chit.  Rep.  624.  A  reference 
to  the  clausumf regit  part  of  a  writ  is  not  necessary,  Luckett  v.  Plum- 
mer,  2  B.  &  B.  659, 1  Moo.  538,  s.  c,  that  to  the  ac-etiam  part  being 
sufficient. 

The  endorsement  for  bail  should  be  stated  accurately.  Where  the  writ 
states  the  endorsement  to  levy  the  sum,  together  with  the  sheriff's  pound- 
age, officers'  fees,  and  other  legal  charges,  and  incidental  expenses  attend- 
ing the  same,  and  the  writ,  when  produced,  is  to  levy  the  sum,  together 
with  the  sheriff's  poundage,  officers'  fees,  &c,  it  is  a  fatal  variance,  Stiles 
v.  Rawlins,  5  Esp.  Rep.  133 ;  but  see  Cousins  v.  Brown,  R.  &  M.  292. 
But,  where  the  declaration  stated  the  writ  to  have  been  endorsed  for  £24, 
and  the  writ  produced  was  endorsed  "for  £24  and  upwards, besides,  &c." 
it  was  held  by  Abbott,  C.  J.,  to  be  no  variance ;  Williams,  as  Sheriff  qf 
Middlesex,  cited  2  Chit.  PL  447,  (A.)  It  is  usual  to  state  that  it  was  by 
virtue  of  an  affidavit,  but  it  is  better  omitted,  as  such  allegation  will  require 
to  be  supported  by  proof:  Webb  v.  Heme,  1  B.  &  P.  280 ;  Whiskard  v. 
Wilder,  1  Burr.  330;  2  Moo.  632, post.  The  bond  is  not  void  because 
there  was.no  affidavit,  or  the  sum  sworn  to  be  hot  endorsed  in  the  writ, 
1  Burr.  330;  but  see  Hill  v.  Heale,  2  N.  R.  202 ;  semb.  contra. 

[Recent  decisions  hold  that  the  declaration  need  not  aver  that  the  writ 


BAIL-BOND.  %  189 

was  issued  on  an  affidavit  of  debt,  and  indorsed  with  the  sum  sworn  to* 
Sharpe  v.  Abbey,  5  Bing.  193,  2  M.  &  P.  312.  S.  P.  Dorrington  v. 
Bucknell,  11  Moore,  445.  And  see  Wilcoxon  v.  Nightingale,  4  Bing. 
501.     Jlrundell  v.  White,  14  East,  224J 

The  delivery  of  the  writ  to  the  sheriff  and  the  arrest,  are  next  stated, 
but,  "it  is  not  necessary  to  state  the  arrest,  and  if  stated,  it  is  not  traversa- 
ble :  for  the  words  of  the  stat.  4  An.  c.  16,  s.  20,"  end  the  sheriff  taketh 
bail  from  such  person,  against  whom  such  writ,  bill,  or  process,  is  taken 
out,  are  general  enough  to  include  the  case  where  the  party  has  not  been 
arrested:  Watkins  v.  Parry,  1  Str.  444 ;  Haley  v.  Fitzgerald,  ib.  643; 
2  Saund.  59,  a.     [1  B.  &  Adol.  223.] 

The  day  of  stating  the  arrest  is  immaterial.,  The  bail-bond  must  next 
be  stated,  and  this  accurately.  The  date  of  it  should  be  stated  accurately, 
if  pit  profess  so  to  do ;  "  the  bond  must  also  be  taken  by  the  sheriff  before 
the  return-day  of  the  writ,  otherwise  it  is  void,  Pullein  v.  Benson,  1  Ld. 
Raym.  352,  on  non  est  factum,  Thompson  v.  Rock,  4  M.  &  S.  338 ;  so  it 
is  void,  if  executed  before  the  condition  is  filled  up :  Powell  v.  Duff,  3 
Camp.  181 ;  2  Saund.  60.  If  it  appears  by  the  declaration  that  the  bond 
is  void  by  the  provisions  of  the  stat.  23  H.  6,  c.  9,  the  declaration  will  be 
bad,  either  upon  a  general  demurrer,  or  upon  arrest  of  judgment,  after 
verdict  upon  a  plea  of  non  est  factum.  Samuel  v.  Evans,  2  T.  R.  569; 
Thompson  v.  Bock,  4  M.  &  S.  338.  It  is  sufficient  to  declare  on  the 
bond,  according  to  its  legal  effect,  without  stating  the  very  words  of  the 
condition :  Waugh  v.  Russell,  1  Marsh.  217,  Shaw  v.  Lee,  3  Stark.  76; 
and,  where  the  condition  was,  that  the  party  should  appear  before  the  king 
at  Westr.,  and  the  writ  to  appear  before  the  king,  wheresoever,  &c,  it  was 
held  to  be  an  immaterial  variance :  Jones  v.  Blain,  9  East,  55 ;  3  Moo. 
214.  But  where  the  writ  was  to  appear  before  H.  M.  justices 
of  the  bench  at  Westr.,  and  *the  condition  before  the  king  at  [-*190] 
Westr.,  it  was  held  fatal,  being  different  courts:  Benalds  v. 
Smith,  6  Taunt.  521;  2  Marsh.  258,  s.  c;  2  Saund.  60.  Where  the  writ 
was  to  answer  the  pit.  in  a  plea  of  debt  for  three  hundred  and  twenty 
pounds,  or  in  a  plea  of  trespass,  with  an  ac-etiam,  and  the  condition  was  to 
answer  the  pit.  in  a  plea  of  debt  or  trespass,  generally,  or  without  men- 
tioning the  plea  at  all,  the  variances  were  holden  to  be  immaterial,  Fit- 
tiers  v.  Hasting,  Cro.  J.  286,  Kirkbridge  v.  Wilson,  2  Lev.  123,  2  Show. 
51,  T.Jones,  137,  138,  6  Mod.  122,  10  Mod.  327,  Tidd,  223 ;  but  see 
More  v.  Finch,  2  Lev.  177,  semb.  contra;  for  the  statute  only  requires  a 
bond  conditioned  for  the  deft.'s  appearance,  and  the  description  of  the 
plea  is  merely  surplusage.  And,  where  the  sheriff,  upon  an  original  writ 
in  a  plea  of  trespass  on  the  case  on  promises,  took  a  bail-bond  conditioned 
for  the  deft/s  appearance,  to  answer  the  pit.  in  a  plea  of  trespass,  the 
court  held  it  to  be  valid,  Owen  v.  Nail,  6  T,  R.  702 ;  and  see  Luckett  v. 
Plummer,  2  B.  &  B.  659 ;  5  Moo.  350,  s.  c.  So,  where  the  writ  in  tres- 
pass was  to  appear  before  the  Lord  the  King  at  Westminster,  and  the 
condition  was  to  appear  before  the  justices  of  the  King's  Bench  at  West- 
minster, Kir  bride  v.  Dyke,  2  Lev.  180,  T.  Jones,  46,  s.  c,  Latoson  v. 
Haddock,  2  Vent.  237,  238,  the  bond  was  holden  good;  and,  where  the 
writ  by  original  was  returnable  before  the  lord  the  king  wheresoever  he 
shall  then  b±  in  England,  and  the  condition  was  without  the  words 
wheresoever,  frc,  the  court  gave  judgment  for  the  pit.  in  an  action  upon 
the  bond,  saying,  they  would  understand  that,  by  appearing  before  the 
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kmg  was  meant  before  the  king  in  his  court,  and  not  before  the  king  in 
person:  Shuttleworth  v.  Pilkington,  2  Str.  1155-6.  So,  where  the  con- 
dition of  the  bond,  in  an  action  by  original,  was  to  appear  before  the  king 
at  Westminster,  it  was  deemed  sufficient,  Jones  v.  Blain,  9  East,  55;  but 
see  Marsh  v.  Blackford,  1  Chit.  Rep.  323. 

The  breach  of  the  bond  by  reason  of  the  non-performance,  should  be 
stated  according  to  the  words  in  the  condition. 

In  stating  the  assignment,  the  date,  if  professed  to  be  stated  without  a 
videlicet,  should  be  according  to  the  fact.  The  assignment  may  be  al- 
leged to  have  been  made  in  a  county  different  from  that  in  which  the 
bail-bond  was  given,  Gregson  v.  Heather,  2  Str.  727;  2  Ld.  Raym. 
1455;  Fortesc.  366;  but,  query,  if  the  bond  must  not  be  assigned  in  the 
sheriff 's  bailiwick :  Impey,  16;  Dalt.  22.  It  suffices  to  state  the  assign- 
ment was  made  according  to  the  statute,  without  stating  it  was  sealed  or 
witnessed,  Dawes  v.  Papworth,  Willes,  408-9,  2  Saund.  61,  6.,  Lease  v. 
Box,  1  Wils.  121;  or,  if  it  be  stated  to  be  witnessed,  it  is  not  necessary 
to  state  the  names  of  the  witnesses :  ib.  If  the  assignment  appear  on  the 
declaration  to  have  been  attested  by  one  witness  only,  it  will  be  demur- 
rable :  Willes,  409,  n.  As  the  assignment  is  not  by  deed,  a  profert  is 
unnecessary:  Lease  v.  Box,  1  Wils.  121. 

The  declaration  should  state  the  money  is  due  from  the  bail,  and  not 
from  the  principal;*  for,  where  it  concluded, "  whereby  an  action  hath 
accrued  to  the  pit.  to  demand  and  have  of  the  principal"  (instead  of  the 
bail,)  and  stated  non-payment  by  the  principal,  it  was  held  bad  on  special 
demurrer :  Morgan  v.  Sergeant,  1  B.  &  B.  58. 

Plea.]  The  general  rules  as  to  pleas  in  debt  here  prevail;  post 
«  Debt." 

Deft,  may  plead  non  est  factum ;  nil  debet  is  a  bad  plea,  and,  if 
pleaded,  pit.  should  demur  to  it ;  for  if  he  joins  issue  on  it,  he  will  be 
bound  to  prove  every  material  averment  in  his  declaration,  and  also  let 
the  deft,  into  any  defence  which  he  may  have  to  the  action :  Rawlins  v. 
Danvers,  5  Esp.  38;  see  1  Selw.  N.  P.  583.  Deft,  may  show,  under  this 
plea,  a  material  variance  between  the  bond  and  condition,  as  set  forth  in 
declaration,  Morgan  v.  Edwards,  2  Marsh.  96, 6  Taunt.  394,  s.  c,  Baker 
v.  Newbiggen,  R.  &  M.  93,  supra  ;  or  that  the  bond  is  void  by 
[*191]  erasure,  *alteration,  cancelling,  &c,  Whelpdale's  case,  5  Co. 
1 1 9,  Co.  Lit.  356,  n.,  ante,  76 ;  or  by  matter  of  fact  that  voids  it 
inlaw:  as  coverture,  12  Mod.  609,  Lambert  v.  Jitkins,  2  Camp.  272, 
post,  "Debt;"  lunacy,  Yates  v.  Boen,  2  Str.  1104,  Faulder  v.  Silk,  3 
Camp.  426;  drunkenness, B.  N.  P.  172, post,  "Drunkenness;"  delivered 
as  an  escrow,  Stoytes  v.  Pearson,  4  Esp.  Rep.  255,  post;  that  it  was 
dated  and  taken  after  the  return-day  of  the  writ :  Thompson  v.  Rock,  4 
M.  &  S.  338,  Samuel  v.  Evans,  2  T.  R.  569 ;  or  that  the  condition  was 
not  filled  up  when  it  was  made,  Powell  v.  Duff,  3  Camp.  181 ;  see  Com. 
Dig.  Fait,  a.  1 ;  but  intrinsic  matter,  which  shows  that  the  deed  was 
voidable,  as  that  it  was  not  made  according  to  the  23  H.  6.  c.  9,  or  that 
there  was  no  process  to  arrest  the  deft.,  Say.  116,  must  in  general  be 
pleaded.  The  circumstance  of  the  action  being  brought  in  the  wrong 
court,  as  we  have  seen,  cannot  be  taken  advantage  of  under  this  plea* 
ante,  188.  The  irregularity  should  be  made  as  a  groundPof  motion  to 
set  aside  the  proceedings,  or  deft,  should  plead  in  abatement  or  demurrer, 
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ante,  188.  If  the  bond  or  condition  be  incompatible  with  the  23d  H.  6, 
e.  9,  and  the  defect  appear  in  the  declaration,  it  need  not  be  pleaded ;  and 
the  objection  will  be  had  even  after  verdict:  Samuel  v.  Evans.  2  T.  R. 
569. 

Tfce  mere  practice  of  the  court  cannot  be  pleaded,  if  the  practice  does 
not  go  to  the  merits  of  the  defence ;  such  a  plea  neither  avoids  nor  denies 
the  facts  in  the  declaration.  The  mode  of  taking  advantage  of  irregulari- 
ties in  practice,  is  by  application  to  the  court,  or  plea  in  abatement :  5 
Moo.  168;  Ballv.  Swan,  1  B.  &  A.  393.  The  deft,  cannot  plead  that 
the  cause  was  out  of  court  for  want  of  a  declaration  before  the  assign- 
ment of  the  bond  was  taken  :  Sampson  v.  Brown,  2  East,  442. 

Matters  of  defence  in  equity :  Scholey  v.  Mearns,  7  East,  153 ;  O' Kelly 
v.  Sparks,  10  East,  377,  or  merely  founded  on  the  discretion  of  the  court, 
cannot  be  pleaded,  2  East,  442,  Hayward  v.  Ribbans,  4  ib.  311,  7  ib. 
153,  Wright  v.  Walmsley,  2  Camp.  396 ;  thus,  it  cannot  be  pleaded  that 
the  action  is  brought  for  the  benefit  of,  or  as  trustee  for,  the  sheriff's  offi- 
cer :  7  East,  147 ;  and  see  Offly  v.  Warde,  1  Lev.  235. 

The  deft  may  plead  comperuit  ad  diem,  or,  in  other  words,  that  the 
deft,  in  the  original  action  appeared  according  to  the  consideration.  This 
plea  should  be  concluded  with  a  verification  by  the  record :  1  Leon.  90 ; 
see  evidence  to  support  this  plea,  post. 

The  deft,  (bail)  may  plead  that  there  was  no  process  issued  against  the 
principal. 

Or  that  there  is  no  affidavit  of  the  cause  of  action  filed  on  record ;  sed 
quaere:  see  ante  A 

Or  that  the  debt  was  levied  on  principal  since  the  commencement  of  the 
action. 

It  may  be  pleaded,  that  the  bond  was  taken  for  ease  and  favour,  con- 
trary to  23  H.  6,  c.  9,  after  the  return  of  the  process :  Com.  D.  Pleader, 
2  W.  25.  This  plea  is  necessary,  if  the  bond  is  dated  after  the  return  of 
the  writ :  ante.  In  this  plea,  the  statute  need  not,  nor  should,  be  set  forth, 
Samuel  v.  Evans,  2  T.  R.  569 ;  if  set  forth  and  misrecited,  a  variance  will 
be  fatal :  Smith  v.  Jefferys,  6  T.  R.  776 ;  Boyce  v.  Whitaker,  Doug.  94. 

It  may  be  pleaded  by  bail,  that  the  principal  was  taken  under  an  attach- 
ment for  non-payment  of  costs :  Lewis  v.  Morland,  2  B.  &  A.  56 ;  4 
Price,  23. 

The  deft,  may,  in  an  action  by  the  assignee  of  the  sheriff,  plead  gene- 
rally that  the  bond  was  not  assigned  according  to  the  statute :  Dawes  v. 
Papworth;  Willes,  408;  2  Saund.  61,  n.  See  evidence  to  support  issue 
on  it,  post. 

•The  usual  plea,  that  the  assignment  is  not  stamped,  is  no  [*192] 
longer  sustainable,  since  the  5  G.  4,  c.  41. 

Replication.]    See  the  general  rules  as  to,  post,  "  Debt.93 

To  the  plea  of  comperuit  ad  diem,  pit.  may  reply  nul  tiet  record:  LilU 

Ent.  498 ;  1  Saund.  92,  2  ib.  60.     When  the  record  is  of  the  same  court, 

the  replication  ought  to  conclude  with  giving  a  day  to  deft.,  Cremer  v* 

Wicket,  Carth.  517, 1  Ld.  Raym.  550,  s.  c;  but,  when  of  another  court, 

t  [A  plea  that  there  was  no  proper  affidavit,  is  bad  on  special  demurrer.  Hume  v. 
Lkwrsedge,  1  CJfe  M.  332;  1  Dowl.  P.  C.  660.  And  the  arrest  cannot  be  traversed. 
Tarfor  v.  Clow,  1  B.  Adol.  22a] 
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then  it  should  conclude  with  the  usual  prayer  and  verification:  Sandford 
v.  Rogers,  2  Wils.  113;  Newberry  v.  Stradwtck,  Com.  R.  533.  The 
replication  in  C.  P.,  if  it  gives  a  day  for  producing  the  record,  makes  a 
complete  issue,  and  deft,  cannot  afterwards  demur:  see  Tipping*.  John* 
son,  2  B.&  P.  302;  Jackson  v.  Wickes,  7  Taunt.  30;  2  Marsh.  354**.  c. 

To  the  plea  of  no  process  against  principal,  pit.  may  reply  the  process 
as  stated  in  the  cteclaration :  see  Jackson  v.  Wickes,  2  Marsh.  354:  sed 
vide  Samuel  v.  Evans,  2  T.  R.  576. 

To  the  plea  of  ease  and  favour,  if  the  action  be  at  the  suit  of  the  sheriff, 
pit  should  pray  an  enrolment  of  the  bond ;  and,  after  setting  it  out,  state 
he  was  sheriff,  and  deft's  arrest,  and  that  the  bond  was  made  to  the  pit. 
as  sheriff,  and  traverse  the  ease  and  favour :  Carth.  301,  302  ;  1  Saund.  9 ; 
2  ib.  60.,  In  an  action  by  the  assignee,  pit.  should  reply,  stating  the  bond 
was  duly  executed,  and  denying  the  ease  and  favour,  concluding  to  the 
country ;  it  is  not  necessary  to  make  a  formal  traverse  of  the  ease  and 
favour:  see  1  Saund.  163,  n.;  Com.  D.  Pleader,  2  n.  25. 


Precedents. 

DECLARATION    ON    BA1L«B0ND   IN  K.   B.,   WHBRB    ORIGINAL  ACTION  BY   BILL  OF  MIODLESKX 

OR  LATITAT. 

Ellenborough. 

Wednesday  next  after  eight  days  of  Holy  Trinity,  in  Trinity  Term, 
8  G.  4,  (some  day  after  the*  date  of  the  assignment  of  the  bail-bond,  see 
ante,  108  ;  or  entitle  declaration  generally,  if  the  assignment  was  be- 
fore the  first  day  of  the  term,) 
Middlesex,  to  wit,  (venue  transitory.)    John  Nokes,  assignee  of  C.  D.  and  E.  F.,  sheriff 
of  the  county  of  Middlesex,  according  to  the  form  of  the  statute  in  each  such  case  made 
and  provided,  complains  of  Joseph  Styles,  being  in  the  custody  of  the  Marshal  of  the  Mar- 
shalsea  of  our  lord  the  king  before  the  king  himself,  of  a  plea,  that  he  render  to  the  said 

J.  Nokes,  as  assignee  as  aforesaid,  the  sum  of {the  amount  of  the  penalty  in  the 

bond)  of  lawful  money  of  Great  Britain,  which  he  owes  to, and  unjustly  detains  from  him. 

For  that  whereas  the  said  pit,  on (the  teste,  or  day  of  issuing  writ,)  in  the  year  of 

our  Lord ,  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the 

king  himself,  against  the  said  deft* (or  if  the  declaration  be  against  one  of  the  bail,  say 
"  against  one  A.  B."  a  certain  writ  of  our  said  lord  the  king,  called  a  latitat,  directed  to 

the  sheriff  of ,  (or  if  a  bill  of  Middlesex,  say  "  a  certain  precept  called  a  bill  of 

Middlesex,  2  Str.  1060,  whereby  the  sheriff  of  Middlesex  was  commanded  to  take,"fc) 
by  which  said  writ,  our  said  lord  the  king  commanded  the  said  sheriff  to  take  the  said 
deft,  and  one  Richard  Roe  (as  in  writ,  ante,  188,)  if  they  should  be  found  in  his  baili- 
wick, and  them  safely  keep,  so  that  he  might  have  their  bodies  before  our  said  lord  the 
king  at  Westminster,  on  Friday  next  after  the  morrow  of  the  Holy  Trinity,  to  answer 
the  said  pit  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  pit  against  the  said  deft, 
for  JB— ,  upon  promises  according  to  the  custom  of  his  said  Majesty's  court,  before  his  said 
Majesty  to  be  exhibited,  and  that  the  said  sheriff  should  then  have  there  that  writ,  (or  if 
the  arrest  was  on  a  bill  of  Middlesex,  say  "precept.")  Which  said  writ  (or  "precept!") 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  of  the  said  county  of  Mid- 
dlesex, to  be  executed  as  is  hereinafter  mentioned,  to  wit,  on,  &c.  (the  date  of  the  endorse- 
ment, but  it  is  not  material,)  at  &c.  (venue,)  was  marked  and  endorsed  for  bail  for  £ — , 
and  upwards,  according  to  the  form  of  the  statute  in  such  case  made  and  provided;  and 
which  said  writ  (or  "precept**)  so  endorsed  afterwards,  and  before  the  said  re- 
r*193J  turn  thereof,  to  wit,  on.  &c.  (the  date  of  the  bail-bond,  but  it  is  immaterial,) 
to  wit,  at,  dtc.  (venue,)  was  delivered  to  the  said  C.  D.  and  E.  F.,  who  then 
and  from  thence,  until,  and  at  and  after  the  said  return  of  the  said  writ  (or  "precept,")  were 
sheriff  of  the  said  County  of  Middlesex,  in  due  form  of  law  to  be  executed.  By  virtue  of 
which  said  writ  (or  "  precept,")  the  said  C.  D.  and  E.  F.,  so  being  sheriff  as  aforesaid,  after- 
wards and  before  the  said  return  of  the  said  writ  (or  "precept,")  to  wit,  on  the  day  and 
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year  last  aforesaid,  and  within  their  bailiwick,  as  such  sheriff;  to  wit,  at,  &c,  aforesaid 
{county  where  arrest  made,)  took  and  arrested  the  said  deft  (or  A.  £.,)  by  his  body,  and 
then  and  there  had  and  detained  him  in  their  custody,  as  such  sheriff)  at  the  suit  of  the 
said  pit.  for  the  cause  aforesaid.  And  the  said  deft,  (or  A.  B.,)  being  so  arrested,  and  in 
custody  of  the  said  C.  D.  and  E.  F.,  so  being  sheriff  as  aforesaid,  by  virtue  of  the  said 
writ  (or  "precept,")  at  the  suit  of  the  said  pit.,  the  said  C.  D.  and  E.  F.,  afterwards,  and 
before  the  said  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid  (the  date 
of  bail-bond,)  as  such  sheriff,  to  wit,  at,  &c.  (venue,)  aforesaid,  took  bail  for  the  appear- 
ance of  the  said  deft  (or  A.  £.,)  at  the  return  of  the  said  writ  (or  "precept")  according 
to  the  form  of  the  statute  in  such  case  made  and  provided;  and  on  that  occasion  the  said 
deft,  (or  if  the  action  be  against  one  of  the  bail,  say,  "  the  said  deft,  as  bail  and  surety 
for  the  said  A.  B")  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  (venue,) 
aforesaid,  Jjy  his  certain  writing  obligatory,  commonly  called  a  bail-bond,  sealed  with  the 
seal  of  the  said  deft.,  and  now  shown  to  the  court  of  our  said  lord  the  king,  before  the 
king  himself  here,  the. date  whereof  is  the  same  day  and  year  last  aforesaid,  acknowledg- 
ed himself  to  be  held  and  firmly  bound  to  the  said  — — ,  so  then  being  sheriff  of 

the  said  county  of  Middlesex,  as  aforesaid,  as  such  sheriff;  in  the  penal  sum  of  d£— ,  of 
good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attor- 
ney, executors,  administrators,  or  assigns,  with  and  under  a  certain  condition  there  under- 
written, that  if  the  said  deft,  (or,  if  against  the  bail,  "  if  the  said  A.  £.")  should  appear 
before  our  said  lord  the  king,  at  Westminster,  on  Friday  next  after  the  morrow  of  the 
Holy  Trinity,  to  answer  the  said  pit.  in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said 
pit.  against  the  said  deft,  for  £ — ,  upon  promises,  according  to  the  custom  of  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  to  be  exhibited,  that  then  the  said 
obligation  should  be*void,  otherwise  should  be  and  remain  in  full  force  and  virtue;  as  by 
the  said  writing  obligatory,  and  the  condition  thereof,  reference  being  thereunto  had, 
may  more  folly  and  at  large  appear.  And  the  said  pit  in  fact  saith,  that  the  said  deft, 
(or  A.  £.,)  did  not  appear  before  our  said  lord  the  king  at  Westminster,  on  Friday  next, 
after  the  morrow  of  the  Holy  Trinity,  in  the  condition  of  the  said  writing  obligatory  men- 
tioned, according  to  the  exigency  of  the  said  writ  (or  "precept")  but  therein  wholly 
failed  and  made  default,  whereby  the  said  writing  obligatory  became  forfeited ;  and  the 
said  pit.  further  saith,  that  the  said  writing  obligatory  being  so  forfeited,  and  the  money 
therein  specified  remaining  unpaid  and  unsatisfied  to  the  said  sheriff,  the  said  C.  D.  and 
£.  F.,  so  being  sheriff  of  the  said  county  of  Middlesex  as  aforesaid,  afterwards,  to  wit, 
on,  die.  (date  of  the  assignment,)  to  wit,  at,  dtc.,  aforesaid,  (venue,)  at  the  request  of 
the  said  John  Nokes,  the  said  now  pit  and  the  pit  in  the  said  suit,  by  an  endorsement  on 
the  said  writing  obligatory,  duly  made  and  attested,  and  sealed  with  the  seal  of  office  of 
the  sheriff  of  the  said  county  of  Middlesex,  assigned  the  said  writing  obligatory  to  the 
said  pit,  according  to  the  form  of  the  statute  in  such  case  made  and  provided.  By  means 
whereof,  and  by  force  of  the  statute,  in  such  case  made  and  provided,  an  action  hath  ac- 
crued to  the  said  pit  as  assignee  of  the  C.  D.  and  E.  F!,  so  being  sheriff  of  the  said  county 
of  Middlesex,  as  aforesaid,  to  demand  and  have  of  and  from  the  said  deft,  the  said  sum  of 
£—,  above  demanded.  Yet  the  said  deft,  (although  often  requested  so  to  do)  hath  not 
as  yet  paid  the  said  sum  of  j£— ,  above  demanded,  or  any  part  thereof  to*  the  said  0.  D. 
and  E.  F.,  before  the  said  assignment  or  to  the  said  pit,  assignee  as  aforesaid,  or  either 
of  them,  since  the  said  assignment  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  and  still  doth  neglect  and  refuse  to  pay  the  same  or  any  part  thereof  to 
the  said  pit  as  assignee  as  aforesaid  ;  to  the  *damage  of  the  said  pit  as  as-  f*194] 
signee  as  aforesaid,  of  £ — :  and  therefore  he  brings  his  suit  &c.  Pledges,  &c. 

THE  LIU  IH  C.  P.  AGAINST  BAIL  ON  COMMON  CAPIAS  AD  RESPONDENDUM. 

In  the  Common  Pleas.  Trinity  Term,  7  Geo.  4. 

(Entitle  specially  if  assignment  after  first 
day  of  term.) 
Middlesex,  to  wit  Joseph  Styles  was  summoned  to  answer  John  Nokes,  assignee  of  C. 
D.  and  E.  F.  sheriff  of  the  county  of  Middlesex,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  of  a  plea  that  he  render  to  the  said  John  Nokes,  as  assignee, 
as  aforesaid,  the  sum  of  £ —  (penalty  of  bond,)  of  good  and  lawful  money  of  Great  Britain, 
which  he  owes  to,  and  unjustly  detains  from  him ;  and,  thereupon,  the  said  John  Nokes, 
as  assignee  as  aforesaid  by  G.  H.,  his  attorney,  complains  (observe  the  notes  throughout 
to  the  preceding  precedent,  and  ante,  190,)  that  whereas  the  said  John  Nokes  heretofore 
to  wit,  on,  &c.  (onte,  100,)  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king. 
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before  Sir  W.  D.  Beet,  knight,  and,  his  companions,  then  his  majesty's  justices  of  the 
Bench  at  Westminster,  in  the  county  of  Middlesex,  a  certain  writ  of  oar  said  lord  the 
king,  called  a  capias  ad  respondendum,  against  one  T.  K.  directed  to  the  sheriff  of  Middle- 
sex, by  which  said  writ  of  our  said  lord  the  king  commanded  the  said  sheriff  that  he 
should  take  the  said  T.  K.  and  Richard  Roe,  if  they  should  be  found  in  his,  the  said 
sheriffs  bailiwick,  and  them  safely  keep,  so  that  the  said  sheriff  might  have  their  bodies 
before  the  said  justices  of  our  said  lord  the  king  at  Westminster,  on  the  morrow  of  the 
Holy  Trinity,  to  answer  the  said  pit.,  in  a  plea,  wherefore  with  force  and  arms  the  close 
of  the  said  pit.,  at  Westminster,  in  the  county  of  Middlesex,  they  broke,  and  other  wrongs 
to  him  did,  to  the  great  damage  of  the  said  pit,  and  against  the  peace  of  our  said  lord 
the  king;  and  also  that  the  said  T.  K.  might  answer  to  the  said  pit.  according  to  the 
custom  of  his  said  majesty's  court  of  the  bench  aforesaid,  in  a  certain  plea  of  trespass  on 
the  case,  upon  promises,  to  the  damage  of  the  said  pit  of  £100,  as  it  was  said ;  and  that 
the  said  sheriff  should  have  there  that  writ,  which  said  writ  afterwards  and  before  the 
delivery  thereof  to  the  said  sheriff  of  Middlesex,  to  be  executed  as  hereinafter  mentioned, 
to  wit  on,  &c.  {date  of  endorsement,)  at,  &c.  {venue,)  was  duly  marked  and  endorsed 
for  bail  for  £50;  and  which  said  writ,  so  endorsed,  afterwards,  and  before  the  return 
thereof,  to  wit,  on,  &c.  {date  of  bond,)  at  &c.  {venue,)  was  delivered  to  the  said  C.  D. 
and  E.  F.,  who  then  and  from  thence,  and  until,  and  after  the  said  return  of  the  said 
writ  was  sheriff  of  the  said  county  of  Middlesex,  in  due  form  of  law,  to  be  executed  by 
virtue,  &c.    {State  arrest,  and  conclude  as  in  preceding  precedent.) 

See  other  forms  of  declaration  on  bail-bond  in  Exchequer,  2  Chit  PL  452 ;  on  bond 
where  original  action  by  original,  to.  450;  on  bond  on  attachment  out  of  Chancery,  Morris 
v.  HayiDood,  2  Marsh.  280;  at  the  suit  of  assignee  of  chief  bailiff  of  liberty  of  Honour 
of  Pontefract  2  Chit.  PL  453;  at  the  suit  of  assignee  of  sheriff  of  County  Palatine  of 
Chester,  to.  456;  of  Lancaster,  5  Wentw.  574;  and  other  precedents,  Petersdorfs  Index, 
"  Bail-Bond." 

PLEA — NO  PROCESS  AGAINST  PRINCIPAL. 

{Plea  ofnon  est  factum,  see  post,  "  Debt."  Secondly,  Onerari  non,  as  post,  «  DebtS*) 
Because  he  says,  that  no  writ  or  process  whatsoever,  wherein  the  said  E.  F.  could  and 
might  be  arrested  and  held  to  bail,  returnable  in  the  court  of  our  said  lord  the  king,tbe- 
fore  the  king  himself,  {or  in  C.  P.,  "  in  the  said  court  of  our  said  lord  the  king  of  the 
Bench  at  Westminster")  was  sued  and  prosecuted  by  and  at  the  suit  of  the  said  A.  B. 
in  the  said  suit  in  the  said  condition  mentioned.  And  this,  Sic.  {Conclude  with  a  veri- 
fication and  onerari  non,  as  post,  "  Debt.99) 

COlfPERUlT  AD  DIEM. 

{Actio  non,  as  post,  "  Pleas.99  Because  he  says,  that  the  said  E.  F.  did  appear  before 
the  lord  the  king  at  Westminster,  on ,  in  the  said  condition  of  the  said  writing 

obligatory  mentioned,  according  to  the  form  and  effect  of  the  said  condition,  as 
f*195J  by  the  record  of  the  said  appearance,  *remaining  in  the  said  court  of  our  said 

lord  the  king  before  the  king  himself,  at  Westminster  aforesaid,  more  fully 
appears.    And  this,  &c    {Conclude  with  a  verification  by  the  record,  as  post,  "  Pleas.99) 

See  other  forms  of  pleas,  denying  issuing  of  latitat;  as  stated, *3  Chit  PL  079;  no 
affidavit  filed,  to.;  debt  levied  against  principal,  ib.  980;  ease  and  favour,  to.  961;  that 
bond  was  given  to  sheriff  on  attachment  against  deft,  for  non  payment  of  costs,  4 
Price,  23;  and  other  pleas,  7  Wentw.  613-4. 


See  replication,  denying  ease  and  favour,  3  Chit  PL  1177. 


Evidence  for  Plaintiff. 

Non  est  factum.]  Under  this  plea,  pit.  will  have  to  prove  the  execu- 
tion of  the  bond  in  the  usual  way:  1  Selw.  N.  P.  557;  post,  "Deed."  The 
delivery,  signing,  and  sealing,  as  well  as  deft.'s  identity,  must  be  proved: 
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post,  «  Deed*"  The  bailiff  who  made  the  caption  is  a  competent  witness 
to  prore  the  execution,  if  he  witnessed  it  at  deft.'s  desire:  Honey  wood  v. 
Peacock,  3  Camp.  196.  If  any  defence,  besides  the  mere  execution  of  the 
bond,  be  expected  under  this  .plea,  and  which  deft,  can  avail  himself  of 
under  it,  pit.  should  be  prepared  to  rebut  it. 

Nil  Debet, ,]  If  this  plea,  as  we  have  seen,  be  improperly  pleaded,  but 
not  demurred  to,  the  deft,  will  be  let  into  any  defence  applicable  to  the 
plea  of  nil  debet,  in  general ;  posl9  "  Debt;"  and,  in  such  case,  pit  must 
prove  not  only  the  execution  of  the  bond,  but  all  the  material  averments 
m  the  declaration;  Rawlins  v.  Danvers,  5  Esp.  Rep.  38,  9;  2  Stark.  Ev. 
140;  ante,  190. 

Comperuit  ad  Diem.']  The  issue  on  this  plea  is  to  be  tried  by  the 
record,  Austen  v.  Fenton,  1  Taunt  23,  and  principally  lies  on  deft.  If 
the  date  of  the  appearance  will  decide  the  issue  under  this  plea,  the  court 
will  order  the  day  of  such  appearance  to  be  entered  on  the  filacer's  book, 
according  to  the  truth,  Austen  v.  Fenton,  1  Taunt.  23,  2  Hammond,  901; 
and,  if  bail  have  not  justified,  the  court  will,  from  the  same  reason,  cause 
their  recognisance  to  be  taken  off  the  roll,  because  it  testified  a  falsehood, 
the  truih  of  which  the  sheriff  would  otherwise  have  no  opportunity  of 
controverting.  The  deft,  must  prove  the  fact  of  his  appearance  by  pro* 
duction  of  the  record;  as,  the  roll,  showing  the  recognisance  of  bail,  the 
filacer's  book,  the  bail-piece,  &c.,  according  to  the  practice  of  the  court  in 
which  the  action  is  brought 

No  Process  against  Principal]  Pit  must  be  prepared  to  prove  this 
by  production  of  a  transcript  of  the  writ  taken  from  the  record,  and  prove 
it  by  a  witness,  who  has  compared  it  with  the  original,  or  who  has  exam- 
ined the  copy,  whilst  another  read  the  onginal:  McNeil  v.  Perehard, 
1  Esp.  Rep.  263:  Rolf  v.  Dart,  2  Taunt  52;  Reidr.  Margison,!  Camp. 
470. 

That  there  was  no  such  Process  stated  tn  Declaration  against  Prin- 
cipal.] The  pit's  evidence  in  support  of  this  plea  will  be  similar  to  the 
last  Under  it  deft,  may  take  advantage  of  a  variance:  see  ante,  188, 
past,  196. 

No  Affidavit.]  If  deft,  pleads  there  is  no  affidavit  of  the  cause  of  action 
"filed,  pit.  should  produce  and  prove  an  office  copy  in  the  usual  way:  see 
«  Affidavit;99  2  Moo.  62;  Webb  v.  Hearne,  1  B.  &  P.  280;  Whiskard  v. 
Wilder,  1  Burr.  330.  The  original  affidavit  must  be  produced,  if  the 
declaration  state  it  to  have  been  made  by  any  particular  person:  Webb  v. 
Hearne,  1  B.  &  P.  281;  2  Moo.  81. 

Debt  levied  on  Principal.]  The  burden  of  proof  on  this  plea  [*196] 
lies  on  deft.:  post,  197. 

Ease  and  Favour.]    The  burden  also  of  proof  in  this  plea  lies  on  deft, 
see  post,  197.    Pit  should  be  prepared  to  disprove  the  plea  by  showing 
the  time  of  execution  of  the  boiyls. 
vol.  i.  *  29 
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Plea  denying  Assignment.]  In  proving  this  plea,  it  must  be  shown 
that  the  injunctions  ot4  An.  c.  16,  s.  20,  were  strictly  complied  with:  that 
it  was  done  in  the  presence  of  two  competent  witnesses,  by  the  sheriff,  or 
other  officer,  putting  his  hand  and  seal  to  it.  It  is  sufficient,  therefore,  if 
the  under-sheriff  does  it  in  the  name  of  the  high-sheriff;  and  there  is  no 
necessity  to  prove  his  appointment,  as  it  will  be  presumed  th$tt  the  under* 
sheriff  has  authority  so  to  do,  virtu'te  officii,  Doe  d.  James  v.  Brawn,  5  B. 
k  A.  243;  and,  in  the  case  of  an  assignment  of  a  replevin-bond,  it  was 
held  sufficient,  though  neither  done  by  the  sheriff  or  under-sheriff,  but  a 
person  accustomed  to  act  in  the  sheriff's  office :  Middleton  v.  Sandford, 
4  Camp.  36.  In  Kelson  v.  Fogg,  1  Str.  60,  it  is  stated,  that  the  assignment 
could  not  be  done  by  the  under-sheriff's  clerk;  but,  in  a  later  case,  where 
it  appeared  in  evidence  that  the  bond  had  been  assigned  to  the  pit.  by  one 
of  the  under-sheriff's  clerks,  L.  Mansfield  was  of  opinion  that  the  seal  to 
the  assignment,  being  the  seal  of  office,  was  sufficient  to  prove  its  validity, 
whoever  signed  it :  Harris  v.  Ashley ,.1  Selw.  N.  P.  586. 

Sum  Recoverable.]  The  amount  which  the  pit.  is  entitled  to  recover  is 
not  limited  to  the  sum  sworn  to  arid  costs,  but  the  bail  are  liable  to  pay 
the  ph.  the  whole  debt,  for  which  the  pit.  might  have  had  judgment 
against  the  original  deft,  to  the  full  extent  of  the  penalty  in  the  bond : 
Orton  v.  Vincent,  Cowp.  71;  Mitchell  v.  Gibbons,  1  H.  Bla.  76;  Peters 
t.  Morgan,  2  Ld.  Raym.  1564;  1  East,  91,  n.;  Stevenson  v.  Cameron, 
8T.R.  29.  And,  it  seems,  where  bail  are  let  in  upon  terms  to  try  the 
cause,  the  money  levied  to  abide  the  event,  and  the  bail-bond  to  stand  as 
security,  the  bail  are  not  liable  beyond  the  penalty,'  though  the  debt  and 
costs  exceed  it  after  the  t^ial,  and  the  pit's  debt  would  have  been  folly 
covered  when  the  bail  were  first  let  in  to  try  upon  terms :  2  Smith,  364. 
Each  of  the  bail  is  liable  for  his  own  costs,  as  well  as  to  costs  in  the  first 
action:  2  Saund.  61;  n. 

Evidence  for  Defendant*  • 

Non  est  factum.']  The  burden  of  proving  the  bond,  as  we  have  seen, 
lies  on  the  pit.  If  deft,  has  any  evidence  in  disproof,  he  should  adduce 
it;  and  if  deft  has  any  other  matter  of  defence  under  this  plea,  which  we 
bavfe  seen  may  be  given  in  evidence  under  it,  he  .should  adduce  such 
evidence  accordingly.  If  there  be  a  variance,  pit  will  be  nonsuited  under 
this  plea.  As  to  evidence  that  the  bond  was  taken  after  the  return  day 
of  writ,  see  post,  197,  evidence  under  "  Ease  and  Favour.99  As  to  evi- 
dence of  alteration,  ante,  76.  See  *  Bond,99  "  Coverture,99  "  Lunacy/9 
«  Drunkenness.99 

Comperuit  ad  Diem.]  This  plea  is  to  be  tried  by  the  record  of  appear- 
ance, rfusten  v.  Fenton,  1  Taunt  23 ;  the  proof  of  which  lies  on  deft. ; 
ante,  195. 

No  such  Process  as  stated  in  Declaration  issued  against  Principal.] 
Pit  must  prove  the  process.  Under  this  plea  deft  may  avail  himself  of 
any.  variance  in  the  writ,  and  that  stated  in  declaration:  as  to  what  a 

variance,  ante,  188;  as,  if  it  appear  that  the  Writ  alleged  in  the 
[*197]  declaration  and  that  "produced  were  returnable  on  different 

days,  or  in  different  courts,  &c  -SBonfellow  v.  Steward,  3  Moo. 
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*14;  Baker  v.  Newbegin,  R.  &  M.  93 ;  Impey  v.  Taylor,  3  M.  &  S.  166 ; 
ante,  188.  But  any  trifling  informality  or  variance  in  the  writ,  as  to  the 
description  of  the  plea,  &c,  or  of  the  time  or  place  of  appearance  stated  in 
the  condition  of  the  bond,  &c.,  will  not  be  prejudicial:  Luckett  v.  Plum- 
mer,  2  B.  &  B.  659 ;  5  Moo.  538,  *.  c.  ;  Owen  v.  Nail,  6T.R.  705 ;  2 
Show,  51;  Cro.  J.  286. 

Debt  levied  on  Principal.']  The  deft,  must  in  this  case  prove  the  fieri 
facias  and  levy,  as  stated  in  his  plea:  see  «  Writ;"  see  form  of  plea,  3 
Chit  PL  980. 

Ease  and  Favour,]  If  issue  be  taken  on  the  due  execution  of  the 
bond,  under  this  plea,  slight  evidence  will  suffice,  prima-facie,  to  support 
it:  1  Sid.  384;  1  Saund.  163,  n.  The  deft,  must  support  his  plea  by 
proving  the  exact  day  the  writ  was  returnable,  and  showing  that  the  bond 
was  executed  previous  to  that  time.  In  order  to  prove  the  issuing  and 
return-day  of  the  writ,  an  office-copy  should  be  produced  in  evidence.  It 
is  not  sufficient  to  produce  the  praecipe  in  the 'filacer's  book,  and  to  prove 
at  notice  to  produce  the  writ,  unless  it  be  shown  that  search  has  been  made 
at  the  Treasury,  and  that,  subsequent  to  the  return-day,  the  writ  has  been 
seen  in  the  possession  of  the  opposite  party:  Edtnonstone  v.  Plaisted, 
4  Esp.  Rep.  160;  Pelersdorff  on  Bail,  264.  • 


[BAILMENT,  See  tit.  Bailee,  in  the  Index. 

A  very  recent  decision  still  further  extends  the  liability  of  bailees  with- 
out compensation,  as  follows : — A  person  who  rides  a  horse  gratuitously,  at 
the  owner's  request,  for  the  purpose  of  showing  him  for  sale,  is  bound  in 
doing  so,  to  use  such  skill  as  he  actually  possesses ;  *  and  if  proved  to  be  a 
person  conversant  with  and  skilled  in  horses,  he  is  equally  liable  with  a 
borrower  for  injury  done  to  the  horse  while  ridden  by  him.  Wilson  v. 
Brett,  11  Mees.  &  W.  H3. 

Lien  on  a  Bailment.']  Where  goods  are  deposited  with  a  party  who 
claims  a  lien  on  them,  after  notice  from  the  bailor  of  their  sale  to  a  third 
party,  the  bailee  cannot,  as  against  the  vendee,  claim  a  further  lien  in 
respect  of  a  debt  incurred  with  him  by  the  bailor  after  such  notice,  though 
the  chattels  remain  in  his  books  in  the  name  of  the  bailor.  Barry  v.  Long- 
more,  4  Perry  &  Dav.  344. 

Evidence  against  Bailee.]     In  case  against  a  booking-office-keeper 

for  loss  by  negligence  in  forwarding  a  box  delivered  for  that  purpose; 

heJd,  that  it  was  necessary  for  the  plaintiff  to  give  some  evidence  of  the 

non-performance,  and  that  merely  showing  that  the  box  did  not  arrive  at 

its  destination  was  not  enough.  Gilbert  v.  Dale,  1  Nev.  &  P.  22.] 


BANK  NOTE-— See  Index,  Bank  Note. 
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BANKRUPT. 

Under  this  title  will  be  considered  the  pleadings  and  evidence — I.  In 
actions  by  assignees  of  a  bankrupt ;  II.  In  actions  against  assignees ; 
III.    In  actions  by  bankrupt ;  IV.  In  actions  against  bankrupt. 

I.  Actions  bt  Assignees. 

Form  of  Remedy  9 198. 

Assumpsit,  Debt,  Covenant,  198-9. 
Trover,  Trespass,  Ejectment,  fyc,  199-800. 
Pleas,  801. 
Form  qf  Pleadings,  ib. 
Declaration,  ib. 
Plea,  209. 
Precedents,  ib. 

Indebitatus  Assumpsit,  ib. 
Trover,  805. 
Evidence  for  Plaintiff,  ib. 

Title  to  Sue,  206  to  907. 
Mode  qf  proving  Title,  908. 
Notice  to  dispute  Commission,  $c.,  ib. 
Commission,  ib. 
Assignment,  209. 
Bargain  and  Sale,  ib. 
When  Depositions  conclusive  Evidence,  ib. 
Petitioning  Creditor's  Debt,  211  to  215. 
[*198]   Trading,  215  to  221. 

Jict  of  Bankruptcy,  221,  fyc. 

*  Cause  of  Action,  236 — To  recover  Personal  Property,  ti.— 
Debts,  Choses  in  Action,  fyc,  ib. — Property  in  Possession 
qf  Bankrupt  as  reputed  Owner,  237 — Property  delivered  in 
Contemplation  of  Bankruptcy,  238 — Property  delivered 
Voluntarily,  without  Consideration,  239 — Property  seized 
under  an  Execution — Property  stopped  in  Transitu!  240— 
Property  claimed  by  Lien,  ib. 
Evidence  for  Defendant — Disputing  Title — Payments,  &c. — 

Set-off. 
Competency  qf  Witnesses— Admissibility  in  Evidence  qf  De- 
positions and  Proceedings,  fyc. 


Form  qf  Remedy. 

Thx  assignment  and  bargain  and  sale  under  the  Statute  of  Bankruptcy 
▼est  in  the  assignees  the  bankrupt's  property  from  the  act  of  bankruptcy, 
and  with  it  also  all  rights  and  remedies  which  the  bankrupt  had  in  relation 
to  it,  before  such  act  of  bankruptcy,  and  all  rights  and  remedies  which 
they,  as  owners  in  their  own  right,  should  hare  after  such  act  The  form 
of  remedy,  therefore,  will  be  the  same  as  in  other  cases. 


BANKRUPT,  ACTIONS  BY  ASSIGNEES.  198  . 

[Wliere  an  action  is  pending  at  the  suit  of  a  bankrupt,  and  the  assignees, 
arrest  the  deft,  for  the  same  cause  of  action,  it  is  not  vexatious :  Barnes 
v.  Maton,  3  Doug,  186, 15  East,  613,  n.] 

•Assumpsit  lies  by  the  assignees  against  any  person  who  has  received 
money  which  ought  to  be  paid  to  them,  on  the  ground  of  an  implied  pri- 
vity of  contract;  as  the  party  receiving  the  money  is  supposed  in  justice 
to  have  received  the  same  for  the  use  of  the  assignees,  and  to  have  pro- 
mised to  pay  them :  Kitchen  v.  Campbell,  3  Wils.  307.  Thus,  they  may 
maintain  an  action  for  money  had  and  received  against  a  banker,  for  mo- 
ney received  by  him,  and  paid  over  to  a  creditor  of  the  bankrupt,  with 
knowledge  of  the  bankruptcy ;  but  after  having  recovered  it  from  the 
banker,  they  cannot  resort  to  the  creditor ;  for  they  cannot  affirm  and  dis- 
affirm the  same  transaction:  Vernon  v.  Hankey,  2  T.  R.  113;  Vernon 
v.  Anson,  ib.,  287.  So,  an  action  for  money  had  and  received  lies  where 
a  creditor  has  levied  his  debt  by  fi.  fa.,  subsequent  to  the  act  of  bank- 
ruptcy :  Hilchen  v.  Campbell,  2  W.  Bla.  R.  827 :  3  Wils.  304,  s.  c.  Where 
the  goods  of  a  trader,  alter  his  act  of  bankruptcy,  are  taken  in  custody, 
or  otherwise  disposed  of,  without  the  consent  of  the  assignees,  they  may 
waive  the  tort,  and  proceed  in  assumpsit  for  money  had  and  received,  if 
the  goods  have  been  sold :  ib.;  Boyter  v.  Dodsworth,  6  T.  R.  681.  And 
it  has  been  held  it  lies  against  a  deft,  who  took  the  goods  of  the  bankrupt 
in  execution  after  an  act  of  bankruptcy,  and  then  took  the  goods  under  a 
bill  of  sale  from  the  sheriff,  although  no  money  was  actually  paid :  Reed 
v.  James,  1  Stark.  134.  It  lies  to  recover  money  paid  by  a  bankrupt  by 
way  of  fraudulent  preference,  Edmeads  v.  Newman,  1  B.  &  C.  418, 2  D.  & 
R.  56S ;  also,  against  a  person  who,  after  the  arrest,  and  before  the  expira- 
tion of  the  limited  time  of  imprisonment,  having,  had  notice  that  a  com- 
mission would  be  sued  out  against  the  trader,  sold  his  goods  and  paid  him 
the  produce,  King  v.  Leith,  2  T.  R.  141,  4  Camp.  186 ;  or  against  a  cre- 
ditor residing  in  this  country,  who  knew  of  the  assignment  of  the  bank- 
rupt's estate,  Hunter  v.  Potts,  4  T.  R.  182, 2  H.  Bla.  402 ;  or  if  he  knew 
of  an  act  of  bankruptcy  committed,  though  before  an  assignment,  and 
attached  money  belonging  to  the  bankrupt :  Still  v.  Worswick,  1  H.  Bleu 
655;  Harvey  v.  Liddeard,  1  Stark.  128.  Where  a  bankrupt,  after  an 
act  of  bankruptcy,  contracted  with  a  factor,  to  whom  he  had  delivered 
goods  for  sale,  and  who  had  accepted  a  bill  upon  the  strength  of  the  goods, 
to  return  the  bill  if  he  would  return  the  goods,  and  he  accordingly  did 
return  the  bill,  it  was  held  they  might  adopt  the  contract,  and  recover 
against  the  factor  for  the  non-delivery  of  the  goods :  Butler  v.  Carver,  2 
Stark.  433.  On  the  other  hand,  assignees  cannot  maintain  an  action  for 
money  had  and  received  against  a  landlord,  for  money  paid  to  him  for 
rent  by  the  bankrupt,  after  an  act  of  bankruptcy,  from  die  land- 
lord's being  about  to  distrain  for  it ;  for  he  had  a  legal  lien  *for  [*199] 
it  upon  the  goods  in  the  bankrupt's  possession  at  the  time :  Ste- 
venson v.  Wood,  5  Esp.  Rep.  200.  Nor  will  an  action  lie  for  money  had 
and  received  against  a  person  who  was  merely  the  bearer  of  the  money 
from  a  third  person  to  the  bankrupt,  after  the  act  of  bankruptcy,  Coles  v. 
Wright,  4  Taunt  198 ;  nor  will  it  lie  for  money  received  by  a  creditor  in 
payment  of  a  bill  of  exchange,  endorsed  to  him  by  the  bankrupt  after  an 
act  of  bankruptcy,  though  trover  will,  Waller  v.  Drake/ord,  1  Stark.  461 ; 
nor  will  it  lie  for  the  amount  of  India  stock  transferred  by  a  trader  after  an 
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act  of  bankruptcy,  as  in  that  case  no  money  has,  in  fact,  been  received  : 
Nightingal  v.  Devisme,  5  Burr.  2589 ;  Arch.  B.  252.  And  it  has  been 
held,  that  the  assignees  cannot  recover  for  money  had  and  received  to 
their  use,  against  a  person  who  has  received  money  from  a  bankrupt 
before  his  bankruptcy,  it  having  been  paid  in  consideration  of  putting  off 
a  trial  for  perjury,  as  it  was  held  that  it  ought  not  to  be  considered  an 
illegal  and  corrupt  agreement :  Harvey  fy  others  v.  Morgan,  2  Stark.  17. 
And,  where  A.  depositee!  policies  of  insurance  with  his  bankers,  as  secu- 
rity for  a  debt  which  B.,  a  creditor  afterwards  obtained,  upon  an  under- 
taking to  settle  with  the  underwriters,  and  collect  for  them,  B.  received 
the  amount,  but  A.  becoming  bankrupt,  and  indebted  to  him  in  a  larger 
sum,  he  refused  to  pay  over  the  money,  it  was  held,  that  A's  assignee, 
even  with  the  banker's  consent,  could  not  sue  B.  for  the  breach  of  the 
undertaking :  Chalmers  v.  Page,  3  B.  &  A.  697. 

It  should  be  observed,  that,  by  declaring  in  assumpsit,  the  assignees 
elect  to  affirm  the  contract  of  the  bankrupt  which  is  made  after  his  act  of 
bankruptcy,  such  contract  being  only  voidable  or  not  at  their  election.  In 
some  cases,  where  the  claim  is  not  for  a  mere  money  demand,  it  may  be 
more  beneficial  to  them  to  disaffirm  the  contract,  and  sue  for  the  tort :  see 
post,  200.  We  have  already  seen,  the  assignees  cannot  affirm  as  well  as 
disaffirm  the  same  transaction,  ante,  198. 

.  Debt  may  be  maintained  by  the  assignees  of  a  bankrupt,  and  they  may 
wm  either  in  the  debet  or  detinet,  as  the  whole  of  the  bankrupt's  property 
is  vested  in  them :  Winter  v.  Kretchrnan,  2  T.  R.  46.  So  they  may  sue 
in  debt  on  9  Anne,  c.  14,  against  the  winner  of  money  lost  at  play  by  the 
bankrupt,  Brandon  v.  Pate,  2  H.  Bla.  306,  Carter  v.  Mbott,  1  B.  &  C. 
444, 2  D.  &  R.  575;  or  for  the  penalty  against  a  person  swearing  to  a  fidse 
'  oath,  Holmes  v.  Walsh,  7  T.  R.  458. 

Covenant  may  also  be  supported  by  assignees;  and  as  they  succeed  to 
all  the  rights  of  the  bankrupt,  they  are  entitled  to  the  benefit  of  any  estop- 
pel, in  the  same  manner  as  the  bankrupt  would  have  been:  Parker  v. 
Manning,  7  T.  R.  537;  ante,  50. 

Trover  lies  to  recover  goods  which  the  deft  has  converted  to  his  own 
use,  whether  before  or  after  the  bankruptcy,  or  which  remain  in  specie : 
Bioxam  fy  others  v.  Hubbard,  5  East,  407;  Camming  v.  Roebuck, 
Holt's  C.  172*  Trover  may  be  supported  against  a  sheriff  who  levies 
and  sells  the  bankrupt's  goods  after  an  act  of  bankruptcy;  and  though 
before  the  commission,  or  any  notice  :•  Cooper  v.  Chitty,  2  Burr.  20;  1 
W.  Bla.  65,  s.  c;  4  M.  &  S.  260;  Smith  v.  Mills,  1  T.  R.  475.  So  it  lies 
against  him,  though  he  only  receives  the  goods:  Wyatt  v.  Blades,  3 
Gamp.  395.  So  trover  lies  against  the  party  suing  out  the  execution,  if  - 
he  be  a  party  to  the  conversion,  as  if  he  accompany  the  officer  in  levying, 
even  although  the  produce  of  the  goods  remain  in  the  hands  of  the  sheriff, 
or  his  broker,  Menham  v.  Edmonson,  1  B.  &  P.  369;  and  it  lies  against 
him  if  he  received  the  produce  from  the  sheriff  upon  giving  a  bond  of 
indemnity,  Bush  v.  Baker,  2  Str.  996 ;  and  trover  lies  for  goods  sold  upon 
an  invalid  execution,  subsequent  to  a  sale  upon  a  valid  one,  Stead  v.  Qas- 
coigne,  8  Taunt  527;  and  it  lies  against  a  servant  receiving  goods  for  his 
master,  after  an  act  of  bankruptcy,  committed  by  the  owner, 
[*200]  although  he  has  accounted  with  his  master  for  *the  produce : 
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Perkins  v.  Smith,  Say,  40  5  1  Li  Raym.  724.  And  it  is  the  pro* 
per  action  to  recover  the -value  of  a  bill  of  exchange,  endorsed  by  the 
bankrupt  to  a  creditor,  after  an  act  of  bankruptcy,  although  he  has  since 
received  payment  of  it,  Waller  v.  Drakeford,  1  Stark.  481 ;  but  see 
Thomason  v.  Frere,  10  East,  418.  So,  if  any  person,  during  a  bankrupt's 
examination,  take  any  thing  out  of  his  effects,  and  convert  it  into  money, 
even  for  the  necessary  subsistence  of  the  bankrupt  and  his  family,  the 
assignees  may  recover  the  value  of  it  in  an  action  of  trover  against  him. 
Thompson  v.  Counsel/,  1  T.  R.  157.  So,  assignees  may  maintain  trover 
for  goods  sold  by  the  bankrupt  after  an  act  of  bankruptcy,  although  they 
have  not  demanded  payment  of  them;  for  the  very  taking  of  goods  from 
one  who  has  no  right  to  dispose  of  theqp,  is  of  itself  a  conversion:  Hurst 
v.  G  wen  nap,  2  Stark.  306;  and  see  Bull.  N.  P.  41.  Trover  lies  for  goods 
collusively  sold  to  a  creditor  before  an  act  of  bankruptcy,  but  in  contem- 
plation of  bankruptcy,  and  with  a  view  of  giving  him  a  fraudulent  pre- 
ference; there  must,  however,  be  either  a  demand  and  refusal,  or  an  actual 
conversion,  to  enable  the  assignees  to  maintain  the  action:  Nixon  v.  Jen* 
kins,  2  H.  Bl.  135.  Where  the  goods  of  a  trader  are,  after  an  act  of 
bankruptcy,  and  before  the  issuing  of  the  commission,  taken  by  a  third 
person,  the  assignees'  remedy  is  trover ;  if  sold  by  the  bankrupt,  the 
assignees  may  bring  trover  against  the  vendee ;  if  sold  by  such  third  per* 
son  for  the  bankrupt,  the  assignees  may  recover  the  value  of  the  goods  in 
trover  against  the  seller :  King  v.  Leith,  2  T.  R.  141 ;  Wilson  v.  Poulttr, 
2  Str.  859.  But  it  does  not  lie  where  the  bankrupt,  after  his  bankruptcy, 
drew  a  check  on  his  banker,  in  favour  of  a  creditor  to  whom  the  money 
was  paid*  to  recover  the  amount  of  the  check  against  the  creditor,  the 
action  proceeding  on  the  ground,  that  the  check  was  worth  nothing  but 
the  paper :  Mathew  v.  Sherwell,  2  Taunt  439 ;  Walker  v.  Long,  7  t*. 
568 ;  1  Moo.  281,  s.  c.  And  where  a  bankrupt  assigned  a  policy  of  in* 
snrance  to  the  deft,  but  the  company,  upon  its  being  afterwards  discovered 
to  be  invalid,  paid  to  the  deft,  half  the  sum  insured,  as  a  gratuity  on  his 
giving  up  the  policy,  it  was  decided  that  the  value  of  the  parchment  only, 
and  not  the  sum  gratuitously  paid,  was  recoverable  in  trover :  Wills  v. 
Wells,  8  Taunt.  264 ;  2  Moo.  247,  s.  c. 

It  is  generally  more  advisable  for  the  assignees  to  proceed  in  trover; 
for,  if  the  goods  have  been  sold, "  the  pit  may  recover  in  trover  the  full 
value  of  the  goods,  deducting  the  ordinary  expenses  of  a  sale,  though  the 
sale  may  not  actually  have  produced  more  than  half  their  worth,  but,  in 
assumpsit,  the  assignees  can  only  recover  what  the  party  really  received/9 
p.  Sutler,  J.,  King  v.  Ltith,  2  T.  R.  144 ;  and  also,  because  by  proceed* 
ing  in  trover,  they  are  not  compelled  to  affirm  the  contract  as  in  assump- 
sit, "and  having  once  treated  the  transaction  as  a  contract  of  sale,  they 
must  pursue  it  through  all  its  consequences,  one  of  which  is,  that  the  party 
buying  may  set  off  another  debt  owing  to  him :"  Smith  v.  Hodson,  4  T. 
R.  217.  It  is  also  advisable,  in  many  cases,  to  adopt  the  action  of  trover 
in  preference  to  an  action  ex  contractu,  as,  in  trover,  the  deft,  cannot  set 
off  any  debt  due  to  him  by  the  bankrupt ;  Wilkins  v.  Carmichael,  1 
Doug.  101 ;  Raphael  v.  Birdwood,  5  Price,  604 ;  sed  quaere,  if  the  form 
of  action  makes  any  difference  in  this  latter  respect :  see  Key  v.  Flint,  I 
Moo.  451;  8  Taunt  21,  *.  c. 

Trespass  will  lie  at  the  suit  of  the  assignees  for  an  injury  to,  or  amotion 
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of  the  property,  if  they  have  obtained  actual  possession  of  it  under  the 
assignment,  but  they  cannot  support  it  before  they  have  obtained  such 
possession:  Clark  v.  Calvert,  3  Moo.  96;  1  Glyn.  &  J.,  147.  It  will  not 
lie  Against  a  sheriff  for  taking  the  bankrupt's  goods  in  execution,  after  the 
act  of  bankruptcy,  and  before  the  issuing  of  the  commission,  the  assign* 
ees,  in  such  case  should  bring  trover:  Smith  v.  Mills,  1  T.  R.  475; 
Burr.  20. 

[*201]  * Ejectment.']  The  assignees  may  support  an  action  of  eject- 
ment, but  the  bargain  and  sale  by  the  commissioners  of  the  assig- 
nees of  a  bankrupt  of  the  bankrupt's  freehold  lands,  does  not  relate  to  the 
act  of  bankruptcy,  so  as  to  vest  the  title  in  the  assignees,  from  that  time, 
and,  therefore,  they  cannot  lay  the  demise  before  the  date  of  the  bargain 
and  sale,  by  which  the  commissioners  convey  to  them :  Doe  d.  Esdate  v. 
Mitchell,  2  M.  &  S.  446.   ' 

Pleas  to  Action  by  Assignees.]  Every  matter  may  be  pleaded  to  am 
action  by  assignees,  that  may  be  pleaded  to  a  suit  between  the  original 
parties ;  therefore,  if  the  cause  of  action  accrued  before  the  act  of  bank- 
ruptcy, deft,  may  set  up  every  defence  he  could  have  done  for  the  same 
cause  of  action  by  the  trader,  if  he  had  not  become  a  bankrupt :  Dobson 
v.  Lock  hart,  5  T.  R.  132.  Where  A*  gave  a  trader  a  bond  to  secure  an 
annuity,  before  any  payment  became  due,  A.  lent  the  trader  a  sum  of 
money,  and  it  was  agreed  that  A  should  retain  the  payments  of  the  an- 
nuity, until  the  sum  lent  was  discharged ;  in  an  action  by  the  assignees  of 
the  trader  (who  had  become  bankrupt),  against  A.  for  arrears  of  the  an- 
nuity, it  was  holden  that  this  agreement  to  retain  was  a  good  defence  to 
the  action,  even  as  to  payments  of  the  annuity,  accruing  due  after  the 
bankruptcy,  as  it  was  equivalent  tx>  a  plea  of  solvit  ad  diem.  Sturdy  v. 
Jtmaud,  3T.R.  599.  Deft,  cannot  plead  nil  habuit  in  tettemeniis,  to 
'  an  action  of  covenant  by  the  assignees  for  rent,  for,  as  they  succeed  to  all 
rights  of  the  bankrupt,  they  may  consequently  claim  the  benefit  of  thai 
estoppel,  which  would  have  operated  between  the  lessor  and  lessee: 
Parker  v.  Manning,  7  T.  R.  537.  The  deft,  may  plead  a  set-off,  see  post, 
206,  or  the  statute  of  limitations, /wrf.  Such  statute  begins  to  run  from 
the  accruing  of  the  original  cause  of  action :  1  Str.  556.  In  Kitchen  v. 
Campbell,  3  Wils.  304, 2  W.  Bla.  Rep.  827,  it  was  held,  that  to  an  action 
of  indebitatus  assumpsit,  for  the  value  of  goods,  a  judgment  for  the 
deft,  in  trover,  for  the  same  goods  might  be  pleaded  in  bar.  A  judg- 
ment of  nonsuit,  however,  in  an  action  of  trover,  would  be  no  plea  to  an 
action  for  money  had  and  received :  Walker  v.  Laing,  1  Moo.  286,  *.; 
Eden,  314. 

If  die  cause  of  action  accrued  after  the  act  of  bankruptcy,  and  the  sub- 
ject of  it  past  to  the  assignees  under  the  assignment,  except  disputing 
the  bankruptcy,  the  deft,  can  set  up  no  defence,  though  he  might  have 
done  so,  if  the  action  were  brought,  and  would  lie,  at  the  suit  of  the  as- 
signees, in  their  individual  capacity :  Arch.  Bank.  257.  A  release  exe- 
cuted by  the  bankrupt,  after  an  act  of  bankruptcy,  to  a  relessee,  who 
knows  of  the  bankrupt's  insolvency,  is  not  valid,  and,  consequently,  can- 
not be  pleaded  as  a  defence,  although  executed  more  than  two,  months 
before  the  suing-out  of  the  commission :  Mavor  v.  Pvne,  3  Bing,  265.  If 
the  deft,  intends  disputing  the  commission,  he  should  give  a  notice  there- 
of, at  or  before  pleading :  post.  207. 
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Form  of  Pleadings. 

Declaration.]  In  an  action  by  assignees  in  that  character,  it  is  usual 
for  them  to  allege  their  title,  by  stating  themselves  generally  to  be  Such 
in  the  beginning  of  the  declaration,  and  to  state  generally,  that  the 
bankrupt  was  such,  within  the  meaning  of  the  stat.,  Winter  v.  Kretch- 
man,  2  T.  R.  45 ;  and  this  form  of  declaring,  without  setting  out  the 
petitioning  creditor's  debt,  the  proceedings  of  the  commissioners,  &c.  is 
sufficient,  Lawson  v.  Lamb,  1  Lutw.  274 ;  2  Ld.  Raym,  1548 ;  Garth.  29; 
Fletcher  v.  Pogson,  3  B.  &  C.  192 ;  5  D.  &  R.  1.  Where  the  cause  of 
action  arose,  to  the  bankrupt,  previously  to  the  bankruptcy,  and  the  bank- 
rupt himself  could  have  recovered,  the  assignees  must  declare  asassig 
nees,  and  so  describe  themselves  in  the  declaration;  but,  if  it  arose  after 
the  act  of  bankruptcy,  and  either  before  or  after  the  issuing  of 
the  commission,  so  that  the  sum  to  be  recovered  *would  be-  [*202] 
long  to  the  estate,  they  may  sue  and  declare  in  their  individual 
capacity,  as  in  their  own  right  without  describing  themselves  as  assignees : 
Evans  v.  Mann,  Cowp.  569 ;  Maltby  v.  Christie,  1  Esp.  Rep.  <641 ; 
Thomas  v.  Rideing,  1  Wightw.  65;  1  Rbse,  121;  2  Chit.  Rep.  325. 
Where  the  assignees,  under  a  joint  commission,  sue  for  a  separate  debt 
due  to  one  of  the  partners,  they  may  describe  themselves  as  the  assignees 
of  that  partner  only:  Storehouse  v.  De  Silva,  3  Camp.  399.  In  an  action 
by  the  assignees  of  two  partners,  bankrupts,  if  the  declaration  contains 
counts  on  debts  which  accrued  to  the  partners  jointly  before  their  bank- 
ruptcy, and  counts  on  debts  which  accrued  to  one  of  them  separately,  it 
is  sufficient,  and  it  is  not  essential  for  them  to  state  whether  the  deft, 
is  indebted  to  them  as  assignees  of  the  two  partners,  or  only  of  one, 
as  under  a  joint  commission  against  the  two,  for  they  may  recover 
in  the  same  action  debts  due  to  the  partners  jointly,  and  debts  due  ■ 
to  them  separately:  Graham  v.  Mulcaster,  4  Bing.  115.  Where  the 
assignees  under  separate  commissions  against  two  or  more  persons,  sue 
jointly,  they  should  not  describe  themselves  as  assignees  of  all  the  bank- 
rupts, but  each  set  of  assignees  must  be  distinctly  ascribed  as  assig- 
nees of  the  bankrupt  whom  they  represent :  Ray  v.  Dairies,  8  Taunt  134 ; 

2  Moo.  3  s.  c.  Where  A.  and  B.,  who  were  assignees  of  C.  and  D.,  bank- 
rupts, under  separate  commissions ;  sued  in  one  action  for  debts  due  in- 
dividually to  C.  and  D.,  it  was  held  the  action  could  not  be  supported, 
there  being  no  priority  with  respect  to  such  separate  demands;  and,  as 
the  bankrupts  could  not  have  sued  in  this  form,  the  assignees  could  not 
recover  more  than  the  persons  they  represented:  Hancock  v.  Haywood, 

3  T.  R.  433 ;  ib.  779.  Where  one  of  two  partners  became  bankrupt  be- 
fore the  other,  the  assignees,  under  a  joint  commission  in  an  action  for 
money  paid  to  the  deft,  after  the  first,  but  before  the  second  act  of  bank- 
ruptcy, declared  for  money  had  and  received  to  the  use  of  the  partners 
before  their  bankruptcy,  and  for  money  had  and  received  to  their  own 
use  as  assignees,  after  the  bankruptcy,  it  was  held  that  they  could  not  re- 
cover, though  it  would  seem  that,  had  they  declared  as  assignees  of  A., 
they  might  have  recovered  a  moiety  of  the  money  paid:  Smith  v.  God- 
dard,  3  B.  &  P.  465.  In  an  action  of  covenant  for  rent  accrued  since  the 
bankruptcy,  it  is  no  objection,  on  a  general  demurrer,  that  the  assignees 
have  not  set  forth  their  title :  7  T.  R.  537.  In  declaring  on  a  scL  fa.  by 
the  assignees,  it  may*  be  stated  generally  that  the  bankrupt  became  such 

vol.  i.  30 
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within  the  meaning  of  the  statutes,  &c,  that  his  goods.  &c.  were  assign- 
ed to  them,  &c. :  Winter  v.  Kretchman,  2  T.  R.  45;  Fletcher  v.  Pogson, 
3  B.  &  C.  192 ;  5  D.  &  R.  1,  9.  c.  In  an  action  by  a  new  assignee  upon 
a  judgment  recovered  by  a  removed  assignee,  it  is  sufficient  to  state  the 
removal  of  the  former  assignee,  and  that  the  new  assignee  was  duly 
constituted  and  appointed :  10  East,  61.  As  to  the  non-joinder  of  an  as- 
signee or  solvent  partner,  see  post. 

The  cause  of  action  should  be  stated,  as  it  accrued  to  the  bankrupt  or  to 
the  assignees:  Selw.  N.  P.  239.  An  assignee  ought,  in  assumpsit,  to  state 
the  promise,  as  if  made  to  the  bankrupt,  unless  an  express  promise  be 

•  made  to  the  assignee ;  but  he  may  declare  in  his  own  name  for  money 
had  and  received  after  the  assignment,  anon.  6  Mod.  131,  though  the 
promise  may  always  be  laid  to  have  been  made  to  the  bankrupt :  Rig  v. 
Wilmer,  1  Str.  697.  Where  the  pits,  sue  as  assignees  of  several  bank- 
rupts, for  money  had  and  received,  and  part  of  the  money  was  received 
before  the  bankruptcy  of  either  parties,  and  part  after  the  bankruptcy  of 
one,  and  before  that  of  the  others ;  the  counts  must  be  framed  accord- 
ingly: Smith  v.  Goddard,  3  B.  &  P.  465.  Where  the  declaration  alleged 
an  account  stated  with  the  bankrupt,  and  promises  to  the  assignees,  and 
the  evidence  was  of  an  account  stated  with  the  bankrupt,  and  promises 
to  him,  it  was  held  sufficient :  Skinner  v.  Bebon,  1  Selw.  N.  P.  239.  It 
has  been  held,  that  where  a  levy  of  bankrupt's  goods,  after  bankruptcy, 

was  valid,  by  49  G.  3,  c.  121, s.  2,  a  description  of  such  goods, 
[*203]  as  of  the  bankrupt,  in  *an  action  by  the  assignees,  in  conse- 
quence of  such  levy,  was  good:  Sampson  v.  Buxton,  4  Moo.  515; 
2  B.  &  B.  89.  In  an  action  to  recover  £20  per  cent,  under  the  act,  the 
pit  must  declare  specially  as  for  a  penalty,  unless  the  commissioners  have 
settled  an  amount,  charging  the  assignees  with  such  interest:  Beresfordr. 

•  Birch,  1  C.  &  P.  373. 

The  declaration  must  not  contain  counts  with  claims  arising  out  of  dif- 
ferent rights ;  otherwise  it  would  be  bad  on  a  general  demurrer,  or  in 
arrest  of  judgment,  or  upon  error:  2  B.  &  P.  424;  4  T.  R.  347;  2  Chit 
Rep.  697 ;  1  Chit  P.  187.  Therefore,  as  we  have  already  seen,  the  as- 
signees of  A.,  a  bankrupt,  and  also  of  B.,  a  bankrupt,  under  separate  com- 
missions, cannot  recover  in  the  same  action  a  joint  debt  due  from  the  deft., 
to  both  the  partners,  and  also  separate  debts  due  to  each :  3  T.  R.  433; 
and  see  further,  ante,  202.  Counts  for  money  lent  by  the  assignees  of  a 
bankrupt,  may  be  joined  with  counts  for  money  lent  by  the  bankrupt 
himself:  5  M.  &  S.  294 ;  2  Chit  Rep.  325.   • 

Plea.}  There  is  nothing  peculiar  relating  to  the  form  of  the  plea.  With 
respect,  however,  to  a  defence  or  set-off,  the  same  may  be  given  in  evi- 
dence, under  the  general  issue,  without  a  plea  or  notice  of  it :  1  T.  R.  1 15 ; 
6  T.  R.  58 ;  Montague,  61.  In  practice,  however,  it  is  most  usual  to  give 
a  notice,  or  plead  the  set-off. 


Precedents. 

QOMMEHCKMHKT  OF  DECLARATION  IN  g.  &,  ATO.  . 

Bllenboroagh.  Michaelmas  Term,  8  Geo.  4. 

Middlesex  to  wit,  (*»««.)    A.  B.  and  C.  D.,  the  pits,  in  this  suit,  assignees  of  the 
estate  and  effects  of  E.  F.,  a  bankrupt,  according  to  the  force,  form,  and  effect  of  toe 
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statute  in  fbree  concerning  bankrupts,  complain  of  6.  H.,  the  deft,  in  this  suit,  being  in 
the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the 
king  himself,  of  a  plea  of  trespass  on  the  case  upon  promises  (or  as  the  plea  is.)  For 
that,  &c. 


THE  LIKE  IN  C.  P. 

In  the  Common  Pleas.  Michaelmas  Term,  8  Geo.  4. 

Middlesex  to  wit,  (venue.)  E.  F.,  the  deft,  in  this  suit,  was  attached  to  answer  A.  B. 
and  C.  D.,  the  pits,  in  this  suit,  assignees  of  the  estate  and  effects  of  G.  H.,  a  bankrupt, 
according  to  the  force,  form,  and  effect  of  the  statute  in  force  concerning  bankrupts,  of  a 
plea  of  trespass  on  the  case  upon  promises,  (as  the  plea  is);  and  thereupon  the  said  A.  B. 
and  C.  D.,  by  their  attorney,  complain.    For  that,  &c. 

INDEBITATUS  ASSUMPSIT  ON   PROMISES  TO  THE  BANKRUPT. 

For  that  whereas  (or,  if  this  be  not  the  first  count,  say,  and  "  whereas  also9*)  the  said 
deft,  heretofore,  and  before  the  said  G.  H.,  became  a  bankrupt,  (to  wit)  on  the  1st  day 
of  January,  A.  D.  1828  (any  day  before  the  bankruptcy,  but  even  this  is  not  material),  at 
London  (venue,)  was  indebted  to  the  said  G.  H.  in  the  sum  of  £100,  of  lawful  money  of 
Great  Britain,  for  divers  goods,  wares,  and  merchandises  by  the  said  G.  H.,  before  that 
time  sold  and  delivered  to  the  said  deft.,  at  his  special  instance  and  request  And,  being 
so  indebted,  he  the  said  deft  in  consideration  thereof,  afterwards,  and  before  the  bank- 
ruptcy of  the  said  G.  H.,  (to  wit)  on  the  same  day  and  year  aforesaid  (or, "  last  aforesaid"), 
at  London  (venue)  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said 
G.  H.  to  pay  him  the  said  sum  of  £100,  whenever  afterwards  he,  the  said  deft,  should  be 
thereunto  requested.  And  whereas  also,  &c.  (other  counts  may  be  readily  framed  on 
promises  to  the  bankrupt,  on  the  same  principle  as  the  preceding  one,  stating  all  the  pro- 
mises and  causes  of  action  to  have  accrued  before  the  bankruptcy.  The  account  stated, 
and  breach  of  promises  to  the  bankrupt,  is  as  follows:) 

ACCOUNT  STATED. 

And  whereas,  also,  the  said  deft,  afterwards,  and  before  the  bankruptcy  *of  r*204l 
the  said  G.  H.  (to  wit)  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  L 
accounted  with  the  said  G.  H.  of  and  concerning  divers  other  sums  of  money,  from  the 
said  deft,  to  the  said  G.  H.  before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid. 
And  upon  that  account,  the  said  deft,  was  then  and  there  found  to  be  in  arrear  and  indebted 
to  the  said  G.  H.  in  the  further  sum  of  £100,  of  like  lawful  money ;  and,  being  so  found 
in  arrear  and  indebted,  as  last  aforesaid,  he,  the  said  deft  in  consideration  thereof,  after* 
wards,  and  before  the  bankruptcy  of  the  said  G.  H.,  (to  wit)  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said 
G.  H.,  to  pay  to  him  the  said  sum  of  money  last  mentioned,  whenever  afterwards  he,  the 
said  deft,  should  be  thereunto  requested.  Yet  the  said  deft,  not  regarding  his  said  several 
promises  and  undertakings,  so  by  him  in  manner  and  form  aforesaid  made,  but  contriving, 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the  said  G.  H.  before 
he  became  a  bankrupt,  and  the  said  pits,  as  assignees  as  aforesaid,  after  the  said  G.  H. 
became  a  bankrupt,  in  this  respect  hath  not  yet  paid  the  said  several  sums  of  money,  nor 
any  or  either  of  them,  nor  any  part  thereof,  to  the  said  G.  H.,  before  he  became  a  bank- 
rupt, or  to  the  said  pits.,  since  he  became  a  bankrupt,  although  often  requested  so  to  do, 
But  the  said  deft  to  pay  the  same,  or  any  part  thereof,  hath  hitherto  altogether  refused, 
and  Btill  doth  refuse  to  pay  the  same  to  the  said  pits,  as  assignees  as  aforesaid,  or  other- 
wise. Jf  there  be  the  least  ground  for  presuming  there  has  been  a  promise  to  the  pits, 
as  assignees,  counts  should  be  inserted  to  meet  the  same,  and  especially  the  account 
stated  as  infra.)  To  the  damage  of  the  pits.,  as  assignees  as  aforesaid,  of  £100;  and 
.  therefore  they  bring  their  suit,  £c.  Pledges,  &c. 

INDEBITATUS  ASSUMPSIT  ON  PROMISES  TO  THE  ASSIGNEES,  fOB  A  TOST  ACCRUING  BBIORB 

THE  ACT  Off  BANKRUPTCY. 

And  whereas  also  the  said  deft  after  the  said  G.  H.  became  bankrupt,  to  wit,  on  the  first 
day  of  January,  in  the  year  of  our  Lord  \^  (any  day  after  the  bankruptcy,  but  eve*  this 
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t«  not  material*)  at  London  aforesaid,  was  indebted  to  the  said  pits.,  as  assignees  as  afore- 
said, in  the  sum  of  .£100,  of  like  lawful  money,  for  divers  goods,  wares,  and  merchandises) 
of  the  said  G.  H.  beforo  his  bankruptcy,  sold  and  delivered  to  the  said  deft,  and  at  his  like 
special  instance  and  request.  And,  being  so  indebted,  he,  the  said  deft.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  pits.,  as  assignees  as  aforesaid,  to  pay 
them  the  said  last-mentioned  sum  of  money,  when  he,  the  said  deft.,  should  be  thereunto 
afterwards  requested.  {Other  counts  maybe  readily  framed  on  other  causes  of  action* 
on  the  principle  of  the  preceding  one.  It  is  not,  however,  usual,  nor  perhaps  necessary 
to  insert  any  other  count  than  the  account  stated  as  follows,  unless  there  has  been  some 
distinct  cause  of  action,  as  goods  sold,  or  money  lent,  <$*c.,  after  the  act  of  bankruptcy* 
and  when  this,  and  counts  as  post,  205,  first  precedent,  should  be  added. 

ACCOUNT  STATED  WITH  ASSIGNEES. 

And  whereas  also  the  said  deft,  afterwards,  and  after  the  bankruptcy  of  the  said  G.  H., 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  accounted  with  the  said 
pit,  as  assignees  as  aforesaid,  of  and  concerning  divers  other  sums  of  money  from  the  said 
deft,  to  the  said  pits.,  as  assignees  as  aforesaid,  before  that  time  due  endowing,  and  then 
in  arrear  and  unpaid.  And,  upon  that  account,  the  said  deft  was  then  and  there  found 
to  be  in  arrear,  and  indebted  to  the  said  pits.,  as  assignees  as  aforesaid,  in  the  further  sum 
of  £100,  of  like  lawful  money.  And,  being  so  found  in  arrear  and  indebted,  the  said  deft, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day,  and  year  last  aforesaid,  at 
London  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pits,  as 
assignees  as  aforesaid,  to  pay  them  the  said  sum  of  money  last  mentioned,  whenever  after- 
wards he,  the  said  deft,  should  be  thereunto  requested.    Yet  the  said  deft,  not  regarding* 

the  said  several  promises  and  undertakings,  in  the  said  last counts  mentioned,  so  by 

him  in  manner  and  form  aforesaid  made,  but  contriving  and  fraudulently  intending  craftily 

and  subtly  to  deceive  and  defraud  the  said  pits.,  as  assignees  as  aforesaid,  in 
f*205J  this  respect,  hath  not  yet  paid  the  *said  several  sums  of  money  in  the  last 

counts  mentioned,  or  either  of  them,  or  any  part  thereof,  to  the  said  pits., 
although  often  requested  so  to  do.  But  the  said  deft,  to  pay  the  same,  or  any  part  thereof, 
hath  hitherto  altogether  refused,  and  still  doth  refuse,  to  the  damage  of  the  said  pits.,  an 
assignees  as  aforesaid,  of  £100;  and  therefore  they  bring  their  suit  &c    Pledges,  &c. 

indebitatus  assumpsit  on  promises  to  the  assignee,  on  CAUSES  OF  ACTION  ACCMJIKO 

SINCE  THE  ACT  OF  BANKRUPTCY. 

And  whereas,  also,  the  said  deft,  after  the  said  G.  H.  became  a  bankrupt  to  wit,  on  the 
first  day  of  January,  in  the  year  of  our  Lord  1828,  at  London  aforesaid,  was  indebted  to 
the  said  pits.,  as  assignees  as  aforesaid,  in  the  sum  of  JE2100,  of  lawful  money  of  Great 
Britain,  for  divers  goods,  wares,  and  merchandises,  by  the  said  pits.,  as  assignees  as  afore- 
said, before  then,  and  after  the  bankruptcy  of  the  said  G.  H.,  sold  and  delivered  to  the  said 
deft,  at  his  special  instance  and  request  And  being  so  indebted,  he,  the  said  deft,  in 
consideration  thereof,  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at  London, 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pits.,  as  assignees  as 
aforesaid,  to  pav  them  the  last-mentioned  sum  of  money,  when  he,  the  Baid  deft,  should 
be  thereunto  afterwards  requested.  {Other  counts  may  be  readily  framed,  on  causes  of 
action  accruing  after  the  bankruptcy,  on  the  principle  of  the  preceding  count.  Care 
should  be  taken  to  insert  a  count  for  money  had  and  received  to  the  use  of  the  assignees. 
The  account  stated  is  as  ante,  204.) 

See  a  form  at  the  suit  of  a  surviving  assignee,  2  Chit  PI.  100 ;  also  by  one  partner,  and 
the  assignee  of  another,  being  bankrupt  for  work  done  before  the  bankruptcy,  ib. 101;  on 
note  payable  to  bankrupt,  ib.  187;  by  assignee  of  indorsee  against  acceptor,  to.  165; 
against  drawer,  where  bill  dishonoured  after  bankruptcy,  ib. 


TROVER  BY  ASSIGNEES  ON  THE  BANKRUPT'S  POSSESSION,  AND  A  CONVERSION   AFTER  THE 

BANKRUPTCY. 

For  that  whereas  the  said  G.  HM  heretofore  and  before  he  became  a  bankrupt  to  wit, on 
the  first  day  of  January,  in  the  year  of  our  Lord  1828  (some  day  before  the  bankruptcy, 
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but  even  this  is  not  material,)  at  London  {venue,)  was  lawfully  possessed,  as  of  his  own 
property,  of  certain-goods  and  chattels,  to  wit  (state  the  property  as  usual,  post,  "  Trover'') 
of  great  value,  to  wit,  of  the  value  of  £100,  of  lawful  money  of  Great  Britain ;  and,  being 
possessed  thereof,  he,  the  said  G.  H.,  afterwards,  and  before  he  became  a  bankrupt,  to  wit, 
on  the  day  and  year  aforesaid,  at  London  (venue)  aforesaid,  casually  lost  the  said  goods 
said  chattels  out  of  his  possession ;  and  the  same  afterwards,  and  before  he  became  a 
bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at  London  (venue)  aforesaid,  came  to  the 
possession  of  the  said  dell,  by  finding.  Yet  the  said  deft.,  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  G.  H.,  before  he  became  a  bankrupt,  and  of 
right  to  belong  and  appertain  to  him  before  his  bankruptcy,  and  to  the  said  pits.,  as  assig- 
nees as  aforesaid,  after  such  bankruptcy ;  but  contriving,  and  fraudulently  intending, 
craftily  and  subtly  to  deceive  and  defraud  the  said  G.  H.  before  he  became  a  bankrupt, 
and  the  said  pits.,  as  assignees  as  aforesaid,  since  the  said  G.  H.  Became  a  bankrupt,  in 
this  behalf,  hath  not  as  yet  delivered  the  said  goods  and  chattels,  or  any  or  either  of  them, 
or  any.  part  thereof,  to  the  said  G.  H.  before  his  bankruptcy,  or  to  the  said  pits,  since, 
although  often  requested  so  to  do,  and  hath  hitherto  wholly  refused  so  to  do ;  and  after- 
wards, and  after  the  said  G.  H.  became  a  bankrupt,  to  wit,  on  the  second  day  of  January, 
m  the  year  aforesaid  (any  day  after  the  bankruptcy,)  at  London  (venue)  aforesaid,  con- 
verted and  disposed  of  the  said  goods  and  chattels  to  his,  the  said  deft/s  own  use.  (If  the 
conversion  was  before  the  act  of  bankruptcy,  a  count  should  be  inserted  to  meet  same  ac- 
cordingly.   It  is  also  advisable  to  insert  the  following  count.) 

TROVER  OK  THE  ASSIGNEES*  POSSESSION  AMD  CONVERSION  AFTERWARDS. 

And  whereas  also  the  said  pits.,  as  such  assignees  as  aforesaid,  heretofore,  and  after  the 
said  G.  H.  became  a  bankrupt,  to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
1828  (any  day  after  the  bankruptcy,  but  even  this  is  not  material,)  at  London  (venue) 
aforesaid,  was  lawfully  possessed,  as  of  the  property  of  the  said  pits.,  as  as- 
signees aforesaid,  of  ^certain  other  goods  and  chattels,  to  wit,  &c.  (describe  f*206] 
goods  as  usual  in  trover,  post,  "  Trover'')  of  great  value,  to  wit,  of  the  value 
of  £100,  of  lawful  money  of  Great  Britain,  (or,  if  this  be  not  the  first  count  describing 
the  goods,  say  "  goods  and  chattels  of  the  like  number,  quantity,  quality,  description,  and 
value,  as  the  sail  goods  and  chattels  in  the  said  first  count  mentioned;")  and  being  pos- 


1  thereof,  they,  the  said  pits.,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

at  London  aforesaid,  casually  lost  the  said  last-mentioned  goods  and  chattels  out  of  their 
possession;  and  the  sam%  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
London  aforesaid,  came  to  the  possession  of  the  said  deft,  by  finding;  yet  the  said  deft., 
well  knowing  the  said  last  mentioned  goods  and  chattels  to  be  the  property  of  the  said 

Cte.,  as  such  assignees  as  aforesaid,  ana  of  right  to  belong  and  appertain  to  them  as  such, 
it  contriving  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud 
the  said  pits.,  as  such  assignees  as  aforesaid,  in  this  behalf,  hath  not  as  yet  delivered  the 
said  last- mentioned  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to 
the  said  pits.,  although  often  requested  so  to  do,  and  hath  hitherto  wholly  refused  so  to 
do;  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  con- 
verted and  disposed  of  the  said  last-mentioned  goods  and  chattels  to  his,  the  said  cleft's 
own  use ;  to  the  damage  of  the  said  pita,  as  such  assignees  "as  aforesaid,  of  £100 
(insert  enough  to  cover  full  value  of  goods;)  and  therefore  they  bring  their  suit,  &c. 
Pledges,  &c 

PLEAS.      SET-OFT. 

Pleas.]  The  forms  of  pleas  are  the  same  for  the  most  part  as  in  ordinary  cases.  A 
plea  or  notice  of  setoff;  may  be  readily  framed,  stating,  that  "  the  bankrupt,  at  the  time 
of  the  bankruptcy,  was  indebted,"  &c,  and  omitting  the  words,  "  before  and  at  the  time 
of  the  commencement  of  the  suit,  was,  and  still  is;"  and,  after  setting  forth  the  subject- 
matter  of  the  debt  in  the  usual  form,  alleging,  "  which  said  sum  of  money  is  still  wholly 
due  and  unpaid,  and  unsatisfied ;  and  the  said  pits.,  as  assignees  aforesaid,  before  and  at 
the  time  of  the  commencement  of  this  suit,  were  and  still  are,  indebted  to  the  said  deft, 
in  the  amount  thereof."    See  3  Chit  PL  833 ;  post,  Set-off." 
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Evidence  for  Plaintiff. 

Proof  of  Title  to  sue.]  The  pits.,  when  necessarily  suing  as  assig- 
nees, were,  in  all  actions,  formerly  obliged  to  substantiate  their  title  to  sue, 
by  proving  strictly  all  the  requisites  to  support  the  commission,  viz.  the 
petitioning  creditor's  debt,  the  trading  and  act  of  bankruptcy,  the  issuing 
of  the  commission,  and  the  assignment  to  the  pits.  But  the  law  in  this 
respect,  as  to  the  proof  of  the  first  three  requisites,  is  materially  modified; 
for,  in  some  cases,  no  such  proof  is  required,  and  in  others  the  depositions 
before  the  commissioners  are  conclusive  evidence.  We  shall  consider 
those  cases:  1.  when  proof  of  title  is  necessary;  and,  2.  the  mode  of  prov- 
ing such  title. 

1.  When  Proof  of  Title  is  necessary.]  By  section  90  of  the  new  act, 
it  is  declared,  that,  in  any  action  by  or  against  an  assignee,  or  any  com- 
missioner, or  any  person  acting  under  the  warrant  of  the  commissioners, 
for  any  thing  done  as  such  commissioner,  or  under  such  warrant,  no  proof 
shall  be  required  at  the  trial  of  the  the  petitioning  creditor's  debt,  the 
trading  or  act  of  bankruptcy,  unless  the  other  party  in  such  action  shall 
(if  deft,  at  or  before  pleading,  and  if  pit.  before  the  issue  joined)  give 
notice  in  writing  to  such  assignee,  commissioner,  or  other  person,  that  he 
intends  to  dispute  some,  and  which,  of  such  matters;  and  the  party  giving 
notice  renders  himself  liable  to  the  costs  occasioned  by  it,  if  the  disputed 
matter  is  proved  by  the  other  party  upon  the  trial.  Under  this  section, 
no  proof  whatever  of  the  petitioning  creditor's  debt,  the  trading,  or  act  of 
bankruptcy,  is  required,  unless  the  proper  notice  be  given,  and 
[  *207  ]  this  *even  though  the  proceedings  appear  defective  on  the  face 
of  them :  see  4  Bingh.  34.  And,  as  we  shall  hereafter  see,  by  the 
92d  section  of  the  act,  where  the  assignees  sue  for  g.  debt  or  demand,  for 
which  the  bankrupt  himself  might  have  sued,  the  deft,  is  deprived,  in 
effect,  of  all  power  whatever  of  disputing  those  proceedings,  after  a  certain 
period  allowed  the  bankrupt  to  dispute  the  validity  of  the  commission: 
see,  post. 

It  is  to  be  observed,  that  this  90th  section  relates  only  to  actions  brought 
by  or  against  the  assignees  or  commissioners,  or  persons  acting  under  their 
warrant.  It,  therefore,  does  pot  affect  actions  where  such  persons  are  not 
parties,  and,  in  those  cases  where  the  validity  of  the  commission  comes 
incidentally  in  question,  it  must  be  regularly  and  strictly  proved,  as  it 
used  to  be:  Doe  v.  Liston9  4  Taunt.  741.  The  statute  is  not  confined  to 
cases  where  the  assignees  or  the  commissioners  are  named  as  such  upon 
the  record;  it  also  extends  to  actions  where  the  opposite  party  knows 
that  they  make  out  their  title  or  their  justification,  as  the  case  may  be, 
under  the  commission :  Simmonds  v.  Knight,  3  Camp.  251;  Rowe  v.  Lant. 
Gow,  24.  It  also  extends  to  actions,  though  there  are  other  deft/s  on  the 
record,  if  these  defts.  have  justified  as  servants  of  the  assignees:  Gilman 
v.  Cousins,  2  Stark.  182. 

The  notice  required  by  the  statute  to  compel  the  party  to  prove  the 
proceedings  therein  mentioned,  must  be  strictly  conformable  to  the  statute. 
As  to  the  time  of  service  of  it,  if  on  the  part  of  the  pit,  it  must  be  before 
issue  joined.  But  a  notice  delivered  at  the  time  of  the  delivering  the 
issue,  with  notice  of  trial,  is  sufficient;  Richmond  v.  Heapy,  4  Camp.  207, 
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A  notice  by  the  deft,  must  be  given  at  or  before  pleading.  If  he  has 
omitted  to  give  notice  before  pleading,  and  wishes  to  dispute  the  com- 
mission, his  course  would  be  to  withdraw  his  plea,  and  plead  de  novo  with 
such  notice :  Willock  v.  Smith,  2  Camp.  184:  Decharme  v.  Lane,  2  Camp. 
324;  Radmore  v.  Gould,  Wight w.  80;  Gardner  v.  Slack,  6  Moore,  489. 
But,  he  should,  for  this  purpose,  apply  to  the  court,  for  he  cannot  regu- 
larly withdraw  a  plea  once  pleaded,  and  deliver  it  again,  with  a  notice, 
even  though  the  time  for  pleading  has  not  expired :  Poole  v.  Bell,  1  Stark. 
328.  With  respect  to  the  mode  of  sendee  of  the  notice,  service  on  the 
assignees  in  person,  though  the  safest  course,  when  practicable,  is  not  ab- 
solutely necessary,  a  delivery  of  the  notice  to  their  attorney  being  suffi- 
cient, but  leaving  it  with  a  servant  at  the  dwelling-house  even  of  an 
assignee,  is  not  sufficient :  Howard  v.  Ramsboltom,  3  Taunt.  526.  The 
notice  on  the  part  of  the  deft  is  not  to  be  considered  as  part  of  his  evi- 
dence in  the  cause,  but  should  be  proved  at  the  beginning  of  the  trial ; 
and,  as  soon  as  the  commissions  and  proceedings  are  produced  by  the  pit, 
the  court  will  then  immediately  compel  the  latter  to  support  the  commis- 
sion in .  the  same  manner  'as  he  was  formerly  obliged  to  do,  viz.  by  strict 
proof  of  the  petitioning  creditor's  debt,  and  the  other  requisites ;  Dechar- 
me v.  Lane,  2  Camp.  324.  When  notice  has  been  given  only  to  dispute 
the  act  of  bankruptcy,  and  the  other  side  have  read  the  depositions  on  the 
file  to  prove  the  trading  and  debt,  the  residue  of  the  proceedings  are  not 
considered  to  be  evidence,  and  the  counsel  for  the  party  contesting  the 
commission  has  no  right  to  inspect  them:  Bluckv.  Thome,  4  Camp.  f91; 
Stafford  v.  Clarke,  1  C.  &  P.  26. 

Proof  of  title  of  the  assignees,  will  be  dispensed  with,  in  cases  where 
deft  by  his  own  act,  has  estopped  himself  from  disputing  it.  As,  where 
deft  had  attended  a  meeting  of  the  commissioners,  and  exhibited  an  ac- 
count between  him  and  the  bankrupt,  and  afterwards  made  a  part  pay- 
ment to  the  assignee,  as  such,  on  that  account,  it  was  held  to  be  prima 
facie  evidence,  that  the  pit  was  assignee:  Dickenson  v.  Coward,  1  B.  & 
A.  677.  So,  if  a  deft,  on  being  applied  to  by  a  person  whom  it  is  proved 
he  knew  to  be  the  collector  of  the  bankrupt's  debts  for  the  assignees,  said 
he  would  call  and  pay  the  money,  such  promise  was  held  prima  facie  to 
dispense  with  the  necessity  of  proving  pit's  title :  Pope  v.  Monck, 
*2  C  &  P.  112.  In  an  action  brought  by  the  assignee  to  recover  [*208] 
the  price  of  goods  received  by  deft  from  the  bankrupt  before  his 
bankruptcy,  to  sell  by  auction,  and  which  he  had  sold  after  the  bank- 
ruptcy, it  was  held  that  the  deft,  having  described  the  goods  in  his  cata- 
logue of  sale  as  "  the  property  of  D.,  a  bankrupt,"  had  estopped  himself 
from  calling  the  bankruptcy  in  question,  and  prima  facie  dispensed  with 
the  necessity  of  proving  the  proceedings;  Maltby  v.  Christie,  1  Esp.  Rep. 
340;  16  East,  193.  In  an  action  of  debt  on  bond  by  assignees,  a  plea  of 
payment  only,  admits  their  title,  and  they  need  not  prove  themselves  to 
be  assignees.  See  Corsbie  v.  Oliver,  1  Stark.  76,  ante,  39,  4a  Where 
the  deft  has  himself  contracted  with  the  assignees,  or,  as  it  seems,  even 
with  the  deft  after  the  bankruptcy,  they  may,  in  that  case,  recover  against 
him,  without  proving  themselves  to  be  such,  Evans  v.  Mann,  Cowp.  569; 
and  this,  although  the  pits,  allege  themselves  in  the  declaration  to  be 
assignees:  Thomas  v.  Rideing,  Wightw.  65.  We  have  already  con- 
sidered how  far  the  bankrupt,  by  his  acts,,  will  be  estopped  from  disputing 
the  commission,  &c.  ante,  46.    The  mere  circumstance  of  a  creditor's 
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proving  a  debt  under  the  commission,  is  not  sufficient  to  preclude  him 
from  disputing  its  validity:  Rankin  v.  Homer,  16  East.  191;  Stewart  v. 
Richman,  1  Esp.  Rep.  108. 

II.  Mode  ©/Proving  Title  t^  Plaintiffs.]  This  will  be  considered 
with  reference  to  cases — 1.  Where  no  notice  has  been  given  to  dispute 
the  title ;  2.  Where  the  commission  has  not  been  disputed  by  the  bank- 
rupt within  a  limited  period  after  the  adjudication ;  and,  3.  Where  a  notice 
has  been  given  to  dispute  the  title,  and  the  commission  has  been  disputed 
by  the  bankrupt  within  such  limited  period,  and  where  strict  proof  of  title 
is  required. 

1.  Mode  of  proving  Title,  when  no  Notice  has  been  given  to  dispute 
if]  If  no  notice  has  been  given  by  the  opposite  party  to  dispute  the 
petitioning  creditor's  debt,  the  trading,  or  the  act  of  bankruptcy,  it  will  be 
sufficient  for  the  assignees,  commissioners,  or  persons  acting  under  their 
warrant,  to  prove  the  commission  and  the  assignment  only,  and,  in  some 
cases,  the  bargain  and  sale,  without  any  furthej  proof.  Such  proof  is,  in- 
deed, in  all  cases  requisite,  unless  where  the  opposite  party  has  admitted 
the  pit's  title,  and  in  which  case  the  admission  must  be  proved :  ante, 
207.  In  all  proceedings  against  the  bankrupt,  whether  notice  is  given  or 
not  to  dispute  the  commission,  strict  proof  will  be  required  of  all  the  requi- 
sites to  support  it;  and  the  depositions  in  this  case  will  not  be  sufficient 
evidence:  3  Camp.  96;  Deacon,  B.  L.  780,  1.  As  to  pit's  undertaking 
on  retaining  venue,  see  Soulsby  v.  Lea,  3  Taunt  86.  We  shall  now  con- 
sider the  mode  of  proving  the  commission,  assignment,  and  bargain 
and  sale. 

Commission.]  To  prove  the  commission,  the  original  commission  un- 
der the  great  seal  must  be  produced,  and  now,  by  section  96  of  the  statute, 
no  commission  or  adjudication  of  bankruptcy,  or  assignment  of  the  per- 
sonal estate  of  tlie  bankrupt,  or  certificate  of  conformity,  is  receivable  in 
evidence  in  any  court  of  law  or  equity,  unless  the  same  respectively  shall 
have  been  first  entered  of  record  at  the  Bankrupt  Office.  The  great  seal, 
therefore,  of  the  kingdom,  which  has  been  hitherto  considered  the  most 
solemn  mode  of  authenticating  any  instrument,  appears  to  be  no  longer 
sufficient  evidence  to  verify  a  commission  of  bankrupt ;  but  the  commis- 
sion must  now  have  a  certificate  endorsed  thereon,  purporting  to  be  sign- 
ed either  by  the  person  appointed  by  the  Lord  Chancellor  to  enter  of 
record  matters  relating  to  commissions  of  bankruptcy,  or  by  his  deputy; 
which  certificate  is  without  any  proof  of  the  signature  declared  to  be  re- 
ceivable as  evidence  of  the  commission  having  been  so  entered  of  record. 
When,  however,  a  commission  is  superseded,  the  writ  of  supersedeas 

(reciting  that  a  commission  issued  on  a  day  certain)  is  evidence 
[*209]  to  show  that  *such  a  commission  issued  on  that  day,  even 

against  a  party  who  is  both  a  stranger  to  the  writ  and  to  the 
commission ;  for  a  commission  of  bankruptcy  is  considered  in  law  as  a 
proceeding  to  which  all  the  world  are  parties:  Oervis  v.  Western  Canal 
Company,  5  M.  &  S.  76.  No  stamp  is  necessary:  6  Geo.  4,  c.  16,  *.  98 ; 
see  Deacon,  B.  L.  774.  As  to  a  variance  in  stating  commission,  see  post, 
pleadings  in  actions  against  bankrupt 

•Assignment.]     The  assignment  must  be  proved  by  producing  the 
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feed,  and  calling  the  attesting  witnesses  to  prove  the  execution  of  it:  post, 
"  Deed."  But,  where  the  assignees  produce  the  assignment  under  a  no* 
ttce  from  the  other  party,  it  is  then  admissible  in  evidence  for  that  party, 
without  proof  of  the  execution  by  the  subscribing  witness,  if  the  assignees 
claim  any  benefit  under  the  assignment :  Pearce  v.  Hooper,  3  Taunt  68 ; 
Orr  v.  Morice,  3  B.  &  B.  139.  The  assignment  must  (as  well  as  the 
commission)  have  the  proper  certificate  endorsed  of  having  been  entered 
of  record  at  the  Bankrupt  Office,  before  it  can  be  read  in  evidence ;  ante, 
808.  No  stamp  is  necessary :  6  Geo.  4,  c.  16,  *.  98.  By  the  courtesy  of 
practice  in  the  court  of  K.  B.,  the  assignment  is  in  general  admitted  on 
the  trial,  unless  there  be  substantial  reasons  to  the  contrary :  Read  v. 
Cooper,  5  Taunt  89;  Deacon,  B.  L.  775. 

Bargain  and  Sale  ]  In  actions  relating  to  the  bankrupt's  freehold 
property  (which  does  not  pass  by  the  general  assignment  of  the  commis- 
sioners), the  title  of  the  assignees  is  to  be  substantiated,  by  producing  the 
bargain  and  sale  to  them  from  the  commissioners,  and  proving  its  execin 
tion  in  the  ordinary  way?  But,  unless  the  commissioners  execute  the 
power  with  which  they  are  invested,  in  the  precise  manner  prescribed  by 
the  statute,  it  wilt  have  no  effect  in  passing  the  estate :  Perry  v.  Bowes, 
Sir  T.Jones,  196;  Bennetv.  Gaudy,  Carth.  878;  Elliot  v.  Dandy,  18 
Mod.  3.  The  deed  must  therefore  appear  to  have  been  enrolled  in  some 
court  of  record,  s.  64 ;  and  this  must  be  done  within  six  months  after  the 
date  of  the  deed,  according  to  the  express  provision  of  the  statute  of  the 
87  H.  8  c.  16,  relating  to  the  enrolment  of  bargains  and  sales :  8  Phill.  888; 
see  Deacon,  B.  L.  776.  The  enrolment  may  be  proved  by  a  certificate 
on  the  bargain  and  sale,  signed  by  the  proper  officer,  which  will  be  evi- 
dence also  of  the  time  when  it  was  enrolled,  Kinnersly  v.  Orpe,  1  Doug. 
56,  58;  for  the  endorsement  is  considered  as  part  of  the  enrolment,  which, 
being  a  record  is  therefore  conclusive  as  to  the  time,  Bex  v.  Hopper,  S 
Price,  495 ;  and,  as  the  enrolment  of  the  deed  thus  becomes  a  record,  the 
deed  may  likewise  be  proved  by  an  examined  copy  of  the  enrolment, 
Mgned  by  the  proper  officer ;  and  the  time  of  enrolment  may,  in  like  man- 
ner be  proved  by  an  examined  copy  of  the  officer's  endorsement  on  the 
enrolled  deed :  1  Phill.  388,  499 ;  8  ib.  288 ;  see  Deacon,  B.  L.  776.  The 
bargain  and  sale  is  exempt  from  stamp  duty :  6  Geo.  4,  c.  16,  s.  98.  No 
stamp  is  any  longer  necessary  to  give  validity  to  the  commission,  or  the 
assignment,  or,  indeed,  to  any  other  document,  or  conveyance  relating 
solely  to  the  estate  or  effects  of  the  bankrupt. 

8.  Mode  of  proving  Plaintiff9  s  Title,  where  the  Commission  has  not 
been  disputed  by  the  Bankrupt  within  a  limited  period.']  By  the  98d 
section  of  6  Geo.  4,  e.  16,  it  is  declared,  that,  if  the  bankrupt  shall  not  (if 
he  be  within  the  united  kingdom  at  the  issuing  of  the  commission),  within 
two  calendar  months  after  the  adjudication,  or  (if  out  of  the  kingdom),  then 
within  twelve  calendar  months,  give  notice  of  his  intent  to  dispute  the 
commission,  and  proceed  therein  with  due  diligence,  the  depositions  taken 
before  the  commissioners  of  the  petitioning  creditor's  debt,  the  trading, 
and  act  of  bankruptcy,  shall  be  conclusive  evidence  of  the  matters  therein 
respectively  contained,  in  all  actions  or  suits  brought  by  th6  assignees,  for 
any  debt  or  demand  far  which  the  bankrupt  might  have  sustained  any 
actum  or  suit. 
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♦In  order,  therefore,  to  render  the  proceedings  not  conclusive 
[*210]  evidence  of  the  facts  therein  stated,  in  an  action  for  the  recovery 
of  thAt  which  the  bankrupt  himself  might  have  sued  for,  if  htt 
bankruptcy  had  not  taken  place,  the  bankrupt  must  have  given  the  notice 
pointed  out  in  the  above  section,  and  within  the  limited  time.  But  this 
need  not  have  been  done,  if  the  proceedings,  upon  the  face  of  them,  do 
not  contain  facts  which  will  amount  to  proof  of  the  several  matters  required 
by  law  to  constitute  a  good  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy:  for  mere  conclusions  of  law,  drawn  by  the  witnesses  or  by 
the  commissioners  from  the  facts  stated,  are  not  sufficient  to  support  tha 
commission;  and,  in  such  cases,  the  depositions  are  not  conclusive  evi- 
dence, and  the  opposite  party  may,  by  other  facts,  dispute  the  commission, 
see  Humphries  v.  Coggan,  1  Rose,  226,  Cfarfe  v.  «£*&tt0,r  Stark.  458; 
provided,  indeed,  he  has  first  given  the  notice  required  by  the  90th  sec- 
tion ;  ante,  207 ;  Mackbcath  v.  Coates,  4  Bing.  34.  Where  the  debt  is 
stated  to  be  due  from  the  bankrupt,  as  drawer  of  a  bill  of  exchange,  but 
the  deposition  states  no  notice  of  dishonour,  it  will  not  be  conclusive  evi- 
dence of  the  debt  which  the  other  party,  after  notice  to  dispute  may  dis- 
pute :  Cooper  v.  Machin,  1  Bing.  426 ;  4  Bing.  34.  So,  if  the  deposition 
of  the  petitioning  creditor  state  only  that  the  debt  was  due  to  him  at  and 
before  the  time  of  suing  forth  the  commission,  not  showing  that  it  existed 
at  the  time  of  the  act  of  bankruptcy,  this  is  not  conclusive  proof  of  the 
goodness  of  the  petitioning  creditors'  debt:  Clarke  v.  •Askew,  1  Stark. 
458 ;  Lawton  v.  Robinson,  ib.  456.  If  a  deposition  state  that  the  depo- 
nent witnessed  the  execution  of  a  deed  by  the  bankrupt,  by  which  he  as- 
signed his  property  to  A.  B.,  though  this  is  evidence  of  such  a  deed,  as 
stated  in  the  deposition,  it  is  not  evidence  that  the  deed  itself  was  an  ast 
of  bankruptcy:  Kay  v.  Steady  2  Stark.  200.  Where  the  deposition,  to 
prove  the  act  of  bankruptcy,  stated  that  the  party  absented  himself  on  a 
certain  day,  and  that  he  had  declared  to  the  deponent  that  his  motive  was 
to  avoid  his  creditors,  but  not  stating  the  time  when  this  declaration  of  the 
bankrupt  was  made,  this  was  held  not  sufficient  proof  of  an  act  of  bankrupt- 
cy :  Marsh  v.  Meager,  1  Stark.  353.  And  so,  where  the  deposition  omits  to 
state  that  the  party  absented  himself  with  an  intent  to  delay  his  creditors: 
Toleman  v.  Jones,  9  Moo.  24.  The  deposition  of  the  petitioning  creditor, 
will  be  evidence  of  a  certain  sum  due  to  him,  and  also  of  the  character  in 
which  he  claimed  k,  whether  as  executor  or  assignee ;  nor  will  it  be  ne- 
cessary in  either  of  these  cases  to  produce  the  probate  or  the  assignment; 
but,  whether  the  sum  due  was  a  debt  to  support  a  commission,  that  is  an 
inference  of  law  which  the  court,  upon  the  trial,  wiH  not  be  estopped 
from  determining  by  the  adjudication  of  the  commissioners :  Skatfc  ▼. 
Howard,  2  B.  &  C.  560, 4  D.  &  R.  37 ;  Deacon,  B.  L.  778.  The  whole 
effect,  indeed,  of  the  provision  of  the  statute  is  only  to  make  the  deposi- 
tions evidence,  not  to  admit  the  fact  of  the  bankruptcy  to  be  proved ;  for 
this  must  be  as  strictly  made  out  by  the  depositions,  as  it  would  be  required 
to  be  done  by  the  witnesses :  Ratcson  v.  Haigh,  lC.&P.  80.  If  the  facts 
stated  in  the  depositions  are  sufficient  of  themselves  to  sustain  the  com- 
mission, no  further  proof  is  necessary ;  but  they  may  always  be  objected 
to  for  not  proving  the  subject-matter  to  which  they  apply:  2  B.  fc C.  560 ; 
4  D.  &  R.  37  r  Deacon,  B.  L.  778,  9.  We  have  already  seen,  if  the  oppo- 
site party  to  the  depositions  object  on  the  latter  ground  to  proceed,  he 
must,  to  avail  himself  of  such  objection,  give  a  notice  to  dispute,  as  required 
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by  the  90th  section :  ante,  807 ;  4  Bing.  34.  It  must  be  remembered, 
that  an  action  brought  by  the  assignees  to  recover  back  the  payment  of  a 
debt  made  by  the  bankrupt  to  a  creditor,  after  his  knowledge  of  an  act  of 
bankruptcy,  or  after  the  issuing  of  the  commission,  for  which  the  bank* 
rapt  himself  could  have  no  right  to  sue,  would  not  be  such  an  action  as 
would  deprive  the  deft  of  his  right  at  any  time  to  dispute  these 
matters,  upon  his  giving  the  requisite  notice  of  *his  intention  so  [*211] 
to  do:  Deacon,  B.  L.  777.  The  assignees,  &c,  may  always  sup- 
port the  commission  by  evidence  aliunde  the  depositions:  Clarke  v. 
Jhkewyl  Stark.  458,  n. 

The  deposition  of  the  petitioning  creditor  is  admissible  at  the  trial  in 
poof  of  Ins  debt,  2  Camp.  92 ;  though,  indeed,  if  he  himself  were  ceiled, 
be  would  not  be  a  competent  witness  to  support  the  commission :  Green 
r.  Jones,  2  Gamp.  411 ;  and  see  Skaife  v.  Howard,  2  B.  &  C.  560 ;  4  D. 
&  IL  37.  As  to  its  being  evidence  of  a  party  being  executor,  poet,  215. 
In  order  to  make  the  depositions,  &c,  evidence,  it  must  be  shown  that 
they  came  out  of  the  custody  of  the  solicitor  to  the  commission,  or  the 
handwriting  of  the  commmissioners  must  be  proved,  Collinson  v.  Hiltier, 
3  Camp.  SO :  and  for  which  purpose  the  bankrupt  himself,  having  obtain- 
ed his  certificate,  and  released  the  surplus,  is  a  competent  witness :  Mar* 
gon  v.  Price,  2  B.  &  C.  14 ;  3  D.  fc  R.  215;  poet,  "Deed."  And  see  fur- 
ther, as  to  the  admissibility  in  evidence  of  the  depositions  and  proceed- 
ings under  the  commission,  in  cases  independent  of  the  92d  sect  of  the  6 
Geo.4,  e.  16,  poet. 

3.  Mode  of  proving  Title  where  a  Notice  hoe  been  given  to  dispute  it, 
and  the  Commission  has  been  disputed  by  the  Bankrupt  within  the  lim- 
ited time  ;  and,  in  other  eases,  where  strict  proof  of  Title  is  necessary.] 
In  such  cases,  where  an  assignee  or  party  has  to  support  a  commission  of 
bankruptcy  by  strict  proof  of  the  proceedings  under  it,  he  will  have  to 
prove  the  petitioning  creditor's  debt,  the  trading,  the  act  of  bankruptcy, 
the  commission,  the  assignment,  and  some  other  proceedings ;  the  proof 
of  all  winch  will  be  now  considered. 

Ps«Tioinjre  Creditor's  Dbbt.]  This  will  be  considered  with  refer- 
ence to  the  amount  of  it,  the  subject-matter  of  it,  the  time  when  due,  and 
the  mode  of  proving  it 

If  the  petitioning  creditor's  debt  be  a  debt  to  one  creditor,  or  to  a  firm, 
it  must  amount  to  £100 ;  if  it  be  to  two,  £150 ;  and  if  to  more,  £200 :  6 
Geo.  4,  c.  16,  s.  15.  Where  a  further  debt  is  contracted  by  the  bankrupt, 
after  leaving  off  trade,  and  he  makes  a  payment  without  directing  to 
which  debt  it  is  to  be  applied,  it  will  be  taken  to  be  applied  to  the  old 
debt;  and,  if  it  be  thereby  reduced  to  a  sum  less  than  £100,  it  will  not 
support  a  commission :  Meggott  v.  Mills,  1  Ld.  Raym.  286;  Comb.  463, 
*,  c  A  creditor  buying  in  notes  to  the  amount  of  £100,  at  10#.  in  the 
round,  has  been  considered  to  have  a  sufficient  debt :  ex  p.  Lee,  1  P. 
Wins.  782.  Where  a  creditor  to  an  amount  sufficient  to  support  a  com- 
mission, after  notice  of  an  act  of  bankruptcy,  received  a  payment,  dimin 
ishing  the  original  debt  to  a  sum  insufficient  to  support  the  commission,  it 
was  held  that,  as  that  payment  was  void,  there  was  still  a  good  petition- 
ing creditor's  debt :  Mann  v.  Shepherd,  6  T.  R.  79 ;  ex  p.  Miller,  Buck, 
MS.    Where  the  debt  was  for  a  bill  of  exchange  for  £100,  drawn  and 


8H  BANKRUPT,  ACTIONS  BY  ASSIGNEES. 

issued  before  the  act  of  bankruptcy,  but  becoming  due  afterwards,  it  M 
objected  that  the  sum  of  £100  was  not  due,  but  only  that  sum  mint**  the 
rebate  of  interest ;  but  it  was  held  that  the  debt  was  sufficient  to  support 
the  commission,  upon  the  principle  that  the  debt  was  contracted  at  the 
time  the  bill  was  given :  Brett  v.  Levett,  13  East.  813.  In  the  case  of  a 
bill  of  exchange,  where  it  is  not  expressed  on  the  face  of  it  that  interest 
should  be  paid,  it  cannot  be  added,  so  as  to  make  up  a  legal  petitioning 
creditor's  debt;  Cameron  v.  Smith,  8  B.  &  A,  305 ;  ex  p.  Burgee*,  8 
Moo.  745 ;  8  Taunt  660, *.  c.  A  creditor  who  receives  part  of  his  demand 
alter  notice  of  an  act  of  bankruptcy,  which  reduces  his  debt  below  £100, 
is  not  thereby  precluded  from  suing  out  a  commission  on  the  whole  debt : 
Mannv.  Shepherd,  6  T.  R.  79;  Buck,  883;  Brokerdike  v.  Bollman,  1 
T.  R.  405 ;  and  see  infra. 

With  respect  to  the  suipct-matter  of  the  debt,  the  debt  must  be  a  legal 
one :  a  mere  eqnitable  claim  will  not  support  the  commission: 
[*212]  1  Atk.  147  ;  *8  Yes.  407.  A  judgment  creditor,  who  has  taken 
his  debtor  in  execution,  cannot  afterwards  sue  out  a  commission 
of  bankruptcy  against  him:  Cohen  v.  Cunningham,  8  T.  R.  183.  But  it 
is  a  good  petitioning  creditor's  debt,  though  merged  in  a  higher  security : 
Briant  v.  Wither*,  1  M.  &  S.  183;  Ambrose  v.  C tendon,  8  Sir.  1048* 
And  a  creditor  entering  into  a  composition-deed,  after  an  act  of  bank* 
ruptcy  committed  by  his  debtor,  is  not  precluded  from  being  a  petitioning 
creditor,  in  respect  of  the  original  debt :  Doe  v.  Anderson,  5H.&S.  161 ; 
and  see  Ambrose  v.  C  tendon,  8  Str.  1048 ;  C.  T.  Hardw.  867;  ante.  At 
to  promissory  note  on  wrong  stamp,  ex  p.  Oeddes,  1  O.  &  J.  414.  A  debt 
upon  attorney's  bill,  though  it  has  not  been  signed  and  delivered  pursuant 
to  the  statute,  is  sufficient  to  support  a  commission,  we  ex  p.  Steele,  1& 
Ves.  166,  ex.  p.  Howell,  1  Rose,  318,  ex.  p.  Prideaum,  1  6.  &  J.  86;  end 
a  debt,  though  barred- by  the  Statute  of  Limitations,  will  be  good,  if  the ' 
bankrupt  himself  make  no  objection  to  it:  Swayne  v.  WatUngnr,  8  Str. 
746;  Quantock  v.  England,  5  Burr.  8688 ;  Mover  v.  Pyne,  3  Bing.  885 ; 
sed  vide  Gregory  v.  Hurrell,  5B.&C.  341. 

The  debt  must  be  of  such  a  nature,  that  an  action  at  law  might  be 
brought  for  it  by  the  petitioning  creditor  against  the  bankrupt  Where 
the  debt  is  due  to  a  partnership,  it  must  appear  that  all  the  partners  con- 
curred in  the  proceeding.  A  commission  cannot  be  supported  on  the  peti- 
tion of  one  only  of  two  partners,  to  whom  a  joint  debt  is  due,  BuektanA 
v.  Newsame,  1  Taunt.  477, 1  Camp.  474,*.  c;  but  a  separate  commission 
may  be  taken  out  against  one  of  several  partners,  on  the  petition  of  a  joint 
creditor:  Criepie  v.  Perritt,  Willes,  467.  One  partner  cannot  sue  out  a 
commission  against  another  for  a  partnership  debt,  except,  perhaps,  where, 
accounts  have  been  liquidated  and  the  partnership  determined  that  the 
creditor  paid  all  the  debts,  ex.  p.  Nohes,  8  Mont  144 ;  but,  for  a  debt  net 
arising  out  of  a  partnership  transaction,  or  where  they  are  not  equally 
concerned  in  the  profit  and  the  loss,  one  partner  may  sue  out  a  commission 
against  another,  Windham  v.  Patterson,  1  Stark.  144 ;  or  where  the  profit, 
was  equally  to  be  divided  between  them,  but  the  loss  to  be  borne  exclu- 
sively by  one  only:  Mareton  v.  Barber,  Gow.  N.  P.  G.  17.  One  of  seve- 
ral assignees  may  sue  out  a  commission  in  respect  of  a  commission  due 
their  bankrupt,  without  the  other  assignees  joining  in  the  affidavit,  &&> : 
ex.  p.  Blake ly,  1  G.  &  J.  197.  A  husband  alone  cannot  be  a  petitioning 
creditor  in  respect  of  a  debt  composed  partly  of  a  sum  due  to  himself,  in 
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his  own  right,  and  partly  to  bis  wife,  Rumsey  v.  George,  1  M.  &  8,  176; 
but,  in  the  case  of  a  bill  of  exchange,  or  promissory  note,  given  to  the  wife 
dum  tela,  the  husband  may  alone  petition  for  the  right  of  the  action, 
shifting  with  the  possession  of  the  bill,  vests  by  marriage  in  the  husband  r 
McNcilage  v.  Holloway,  l  B.  &  A-  218 ;  ex.  p.  Barber,  lO.&J.l.  Proof 
of  a  debt  doe  to  an  infant  is  not  sufficient  to  support  a  commission,  ex.  p. 
Barrow,  3  Ves.  554,  ex:  p.  Morton,  Buck,  42,  nor  is  a  debt  contracted  by 
an  infant :  but  proof  of  an  acceptance  after  he  became  of  age  upon  a  bill 
drawn  when  he  was  an  infant,  wis  hotden  to  be  a  good  petitioning  credi- 
tor's debt :  Stevens  v.  Jackson,  4  Gamp.  164.  Though  a  public  company 
bare  power  by  statute  to  "commence  all  actions  and  suits"  in  the  name 
of  their  secretary,  as  the  nominal  pit,  this  does  not  enable  the  secretary  to 
petition  for  a  commission:  Guthrie  v.  Fisk,  4  B.  &  C.  178;  5  D.  &  R.  94. 
Proof  of  the  debt  of  a  factor,  selling  goods  in  his  own  name,  is  sufficient 
to  support  a  commission  against  the  purchaser ;  but  not  so  if  it  appear  that, 
by  agreement  between  the  principal  and  factor,  the  former  was  to  con- 
sider the  purchaser  as  his  debtor,  as,  by  the  intervention  of  the  principal, 
the  right  of  the  factor  was  gone:  Sadler  v.  Leigh,  4  Camp.  164.  The 
debt  of  a  natural-born  subject,  residing  and  trading  in  an  enemy's  country, 
will  not  support  a  commission :  McConnetl  v.  Hector,  3  B.  &  P.  1 13.  The 
mere  residence,  however,  will  not  affect  the  debt,  if-  it  do  not  appear  thai 
it  was  for  the  purpose  of  trading,  and  that  the  creditor  went 
there  *with  a  knowledge  of  the  existing  hostilities:  Robert*  v.  [*218l 
Hardy ,  3M.&S.  533 ;  nor  will  the  debt  be  invalidated  if  the 
creditor  reside  there  under  a  license  granted  by  order  in  council :  ex.  p. 
Baghhok,  18  Ves,  525 ;  1  Rose,  271.  An  uncertificated  bankrupt,  ex.  p. 
Cartwrighty  2  Rose,  230,  an  insolvent  debtor,  JelUs  v.  Mountfbrd,  4  B. 
fc  A.  256,  may,  in  most  cases,  be  a  petitioning  creditor.  An  executor  of 
a  bankrupt  cannot  sue  out  a  commission  on  a  debt  due  to  his  testator  be- 
fore his  bankruptcy :  1  Atk.  100. 

The  debt  must  be  a  present  existing  debt,  and  not  one  depending  on  a 
contingency :  Deacon,  B.  L.  90 ;  ear.  p.  Page,  1  G.  &  J.  100 ;  see  post.  A 
warrant  of  attorney  has  been  deemed  a  debitum  in  presenti,  sufficient  to 
support  a  commission,  though  given  as  a  security  against  running  accep- 
tances: Miles  v.  Rawfyns,  4  Esp.  Rep.  194.  The  debt  should  be  of  a 
liquidated  nature,  or  capable,  from  computation,  of  being  liquidated :  see 
2  Ves.-  326 ;  4  Yes.  168.  A  mere  verdict  for  damages  in  an  action  for 
breach  of  promise  of  marriage,  or  tort,  doee  not  constitute,  before  judg- 
ment, a  sufficient  petitioning  creditor's  debt :  ex.  p.  Charles,  14  East,  197 ; 
16  Ves.  257 ;  recognized  in  Walker  v.  Barnes,  1  Marsh.  346,  and  Scott 
v.  Ambrose,  3  M.  &  Sk  362;  A  sum  awarded  by  an  arbitrator  will  sup- 
port a  commission  against  the  person  who  is  awarded  to  pay  it,  notwith- 
standing a  bill  is  filed  to  set  aside  the  award :  ex.  p.  Lingood,  1  Atk.  241. 
Proof  of  a  surety  debt  will  support  a  commission  against  the  party  liable 
on  it,  Hughes  v.  Hall,  Palin,  325 ;  but  a  security  for  a  contingent  debt 
will  not  be  sufficient,  though  given  in  the  form  of  a  present  debt :  ex.  p. 
Page,  l  6.  &  J.  100.  A  penalty  due  to  the  crown  is  a  sufficient  debt  to 
support  a  commission,  Cobb  v.  Symonde,  5  B.  &  A.  516;  so,  also,  is  an 
assessment  for  church  and  highway  rates ;  and  the  assessor  would  be  a 
good  petitioning  creditor :  Lloyd  v.  Heatheote,  2  B.  &  B.  388. 

The  debt  must  be  proved  to  have  been  contracted,  or  to  have  subsisted, 
while  the  party  was  a  trader:  Dawer.  HoUstoorthyP&L.  Rep.  64;  Megott 
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v.  MUk,  1  Ld.  Raym.  287 ;  12  Mod.  157, *.  c.  If  a  simple  contract  debt 
is  contracted  whilst  the  party  is  in  trade,  though  he  gives  the  creditor  a 
bond  for  it  after  leaving  off  trade,  this  will  not  extinguish  the  debt,  so  aa 
to  prevent  the  creditor  from  suing  out  a  commission  on  it :  Pea*  64.  But, 
if  a  trader,  indebted  in  £100,  quit  his  trade,  and  afterwards  become  in- 
debted to  the  same  creditor  in  £100  more,  without  saying  on  what  account, 
the  creditor  in  this  case  cannot  take  out  a  commission  upon  the  old  debt: 
1  Ld.  Raym.  287;  Pea.  Rep.  64. 

The  debt  must  be  proved  to  have  been  contracted  before,  and  subsist- 
ing at  the  time  of,  the  act  of  bankruptcy,  Clarke  v.  Jtekew,  ib.  458,  n., 
though,  if  the  existence  of  the  debt  be  proved  before  the  act  of  bankruptcy, 
it  will  be  presumed  to  be  still  in  existence  when  the  act  was  committed: 
Jackson  v.  Irwin,  2  Camp.  50.  The  date  of  a  promissory  note  is  prima 
facie  evidence  of  the  existence  of.  a  debt  before  the  act  of  bankruptcy, 
Thy  lor  v.  Kinlock,  1  Stark.  175;  but  this  has  since  been  doubted,  2  ib. 
594,  %  Stark.  Ev.  161 ;  and,  where  the  petitioning  creditor  is  endorsee  of 
a  bill,  the  endorsement  itself  must  be  proved  to  have  been  before  the  act 
of  bankruptcy,  no  presumption  arising  from  the  date  of  the  bill :  Root 
v.  Boweroft,  4  Camp.  245.  In  a  case  where  it  was  necessary  to  prove  a 
good  petitioning  creditor's  debt  on  the  20th  May,  it  was  held  not  sufficient 
to  show  that,  on  the  20th  Jan.  preceding,  a  sum  of  £700  was  due  from 
the  bankrupt;  there  being  subsequent  receipts  and  payments,  and  other 
continuing  transactions,  between  the  petitioning  creditor  and  the  bankrupt; 
for,  after  a  period  of  three  months,  it  was  considered  impossible  to  say, 
Ufider  these  circumstances,  whether  £1000  or  £5  were  really  due:  Qreeety 
V.  Price,  2  C.  &  P.  48. 

The  debt  must  be  complete  and  perfect  before  the  act  of  bankruptcy.  A 
verdict  in  an  action  for  a  tort  is  sufficient,  unless  a  judgment  thereon  be 
entered  before  the  act  of  bankruptcy:  ex.  p.  Charles,  14  East,  197;  16 
Ves.  256,  supra.  Where  the  act  of  bankruptcy  is  founded  on  a 
[*214]  lying  in  prison,  *and  the  debt  was  contracted  after  the  arrest,  it 
was  holden  insufficient:  ex.  p.  Daggett,  Whitm.  Bl.  42.  It  will 
not  be  a  good  debt  if  the  credit  given  be  unexpired  at  the  time  of  the 
bankruptcy,  Hoskins  v.  Duperoy,  9  East,  498, 6  Esp.  Rep.  55,  s.  c.  Pare- 
low  v.  Dcarlove,  4  East's  Rep.  438,  Sarratt  v.  Austin,  4  Taunt  200; 
but  see  Henbeet  v.  Brown,  Pea.  Rep.  75 ;  unless,  in  pursuance  of  7  Geo. 
1,  c.  51,  and  5  Geo.  2,  c.  30,  a  written  security  be  given  for  the  payment 
Upon  a  sale  of  goods  at  six  or  nine  months,  the  purchaser,  by  not  paying 
at  die  end  of  six  months,  makes  his  election  to  take  credit  for  the  nine 
months ;  and  the  debt  will  not  be  sufficient  to  support  a  commission  till 
the  nine  months  are  expired:  Price  v.  Mixon,  5  Taunt  338.  So,  a  ven- 
dor of  goods,  to  be  paid  for  by  a  bill  at  four  months,  cannot  sue  out  a  com- 
mission till  a  bill  has  been  given,  or  the  expiration  of  the  four  months, 
Cothayv.  Murray,  1  Camp.  335;  though,  where  goods  were  sold  to  be 
paid  for  by  a  present  bill,  it  will  be  presumed  that  a  bill  was  given  at  the 
time:  Hoekine  v.  Duperoy,  9  East,  498;  6  Esp.  Rep.  55,  *.  c.  A  bill  of 
exchange  is  a  debt  from  the  date  of  it,  and  is  sufficient  to  support  a  com- 
mission before  the  day  of  payment,  Macarty  v.  Barrow,  Str.  946,  Bingley 
v.  Maddieon,  Co.  Bl.  26,  Glaister  v.  Hewer,  7  T.  R.  498,  J&non.  2  Wils. 
135,  ante,  213;  and,  in  the  hands  of  an  endorsee,  it  will  be  a  good  debt, 
though  the  endorsement  beanade  after  the  act  of  bankruptcy;  but  it  must 
be  proved  to  have  been  made  before  suing  out  the  commission:  ib.,  ibid.y 


BANKRUPT,  ACTIONS  BY  ASSIGNEES.    t  *n 

Rose  v.  Rowcrqft,  4  Camp.  345.  The  acceptor  of  an  accommodation-bill, 
pairing  the  amount  after  an  act  of  bankruptcy,  has  not  a  sufficient  peti- 
tioning creditor's  debt,  ex.  p.  Holding,  1  G.  &  J.  97 ;  nor,  where  there  is 
an  exchange  of  acceptances  between  two  persons,  and,  before  the  maturity 
of  the  bill,  one  of  them  commits  an  act  of  bankruptcy,  can  the  other  prove 
under  the  commission,  till  he  has  paid  his  own  bill :  Sarratt  v.  Austin,  4 
Taunt  200.  We  have  seen  that  a  bill  of  exchange  drawn  upon  an  infant, 
and  accepted  by  him  when  he  came  of  age,  is  sufficient  to  support  the 
commission:  Stevens  v.  Jackson,  4  Camp.  164,  ante,  212.  Where  a  bank* 
rapt  drew  a  bill  in  favour  of  A.,  to  whom  he  was  previously  indebted,  and 
committed  an  act  of  bankruptcy  before  either  the  bill  was  due,  or  had  been 
presented  for  acceptance,  it  was  held  that  the  bill  was  a  good  petitioning 
creditor's  debt,  although  it  appeared  that,  subsequent  to  the  commission, 
the  bill  had  been  paid  by  the  acceptors:  ex. p.  Douthat,  3  B.  fc  A.  67, 
Eden,  48. 

By  6  Geo.  4,  c  16,  s.  19,  no  commission  shall  be  deemed  invalid,  by 
reason  of  an  act  of  bankruptcy,  prior  to  the  debt  of  the  petitioning  credi- 
tor, provided  there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such 
debt  Before  this  statute,  though  the  bankrupt  himself  could  not,  yet  a 
debtor  to  the  estate  might,  in  an  action  by  the  assignees,  upon  proof  of  an 
act  of  bankruptcy  prior  to  the  petitioning  creditor's  debt,  and  of  a  sufficient 
debt,  upon  which  a  commission  might  be  supported,  resist  the  claim,  and 
defeat  the  commission:  Eden,  48. 

Mode  of  Proving  Petitioning  Creditor's  Debt]  "  It  is  an  established 
rule,  that  assignees  must  prove  the  petitioning  creditor's  debt  by  the  same 
evidence  which  must  have  been  produced  in  an  action  against  a  bank- 
rupt :"  p.  Butter,  J.,  Abbott  v.  Plumbe,  1  Doug.  216.  Therefore,  if  the 
debt  of  the  petitioning  creditor  is  on  a  bill  of  exchange  drawn  by  the 
bankrupt,  and  endorsed  by  him  to  the  petitioning  creditor,  besides  adduc- 
ing evidence  that  it  was  endorsed  before  the  commission,  it  will  be  neces- 
sary, in  order  to  prove  the  debt,  to  go  regularly  through  the  several  proofs 
required  in  an  action  by  an  endorsee  against  the  drawer.  Where  die  debt 
arose  on  a  bond,  an  acknowledgment  of  the  bankrupt  to  witness,  that  he 
owed  the  debt  upon  which  the  commission  was  sued  out,  will  not  super- 
sede the  necessity  of  calling  the  subscribing  witness :  Abbott  v.  Phtmtef 

1  Doug.  216;  see  infra,  as  to  proof  by  bankrupt's  admissions.  Where 
the  petitioning  creditor,  had,  upon  an  application  for  a  loan  from 

*a  bankrupt  delivered  to  him  a  check  on  his  banker  for  £100,  [*215[J 
which  check  had  got  back  again  to  the  hands  of  the  petitioning 
creditor,  as  if  satisfied,  but  he  was  unable  to  give  positive  proof  that  the 
check  was  actually  paid,  the  check  of  itself  was,  in  this  case,  held  not 
sufficient  evidence  of  a  petitioning  creditor's  debt :  Bleasby  v.  Crossley, 

2  C.  &  P.  213.  So,  where  the  debt  was  an  acceptance  of  the  bankrupt, 
and  the  assignees  had  had  notice  to  prove  the  consideration,  it  was  held, 
that  though  they  were  not  bound  to  prove  the  consideration  until  im- 
peached, yet  that,  not  having  adduced  any  evidence,  and  the  jury,  from 
circumstances  of  suspicion  attached  to  the  case,  having  found  a  verdict 
for  the  deft,  the  court  could  not  disturb  the  verdict:  Abraham  v.  George, 
1 1  Price,  423.  An  award  of  a  separate  debt  due  from  the  bankrupt  to  the 
petitioning  creditor,  upon  a  deed  of  reference  by  them  and  other  persons, 
is  sufficient  evidence  of  the  existence  of  the  debt,  on  proof  of  the  execiK 
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lion  by  all  the  parties:  Entrant  v.  Chase,  15  East,  209.  So,  an  award  is 
evidence  of  a  petitioning  creditor's  debt,  though  a  bill  be  filed  to  set  it 
aside:  ex.  p.  Lingood,  1  Atk.  240;  Marion  v.  Barber,  Gow,C.  17;  ante, 
213.  Where  the  petitioning  creditor  is  assignee  of  another  bankrupt,  and 
his  tide,  as  such,  comes  in  question  incidentally,  it  must  be  strictly  proved, 
Doe  v.  Listen,  4  Taunt  741 ;  but  in  the  absence  of  any  notice  of  an  in- 
tention to  dispute  the  debt,  it  is  sufficiently  proved  by  the  production  of 
the  proceedings  under  the  commission,  unless  they  contain  facts  not  in 
themselves  sufficient  to  sustain  the  bankruptcy:  Skaife  v.  Howard,  2  B. 
It  C.  560, 4  D.  &  R.  37 ;  and,  if  the  debt  be  due  to  the  petitioning  creditor, 
as  executor,  it  is  not  necessary  to  produce  the  probate,  in  order  to  prove 
that  he  was  the  executor,  p.  Abbott,  C.  «7L,  ib.  562;  though,  in  Rogers  v. 
James,  7  Taunt  147, 2  Marsh,  425,  it  was  held,  an  executor  might  sup- 
port a  commission,  though  the  probtate  was  on  an  insufficient  stamp,  if  a 
valid  probate  be  afterwards  obtained,  for  it  will  have  relation  back ;  and, 
upon  the  same  principle,  an  executor  will  be  a  good  petitioning  creditor, 
though  there  be  no  probate  when  the  commission  is  sued  out,  if  there  be 
one  before  the  adjudication  of  the  commissioners:  ex  p.  Paddy,  Buck. 
235;  3  Mod.  241. 

An  acknowledgment  or  admission  of  the  bankrupt  before  his  bank- 
Kptcy,  is  also  evidence  of  the  petitioning  creditor's  debt,  Watts  v.  Thorpe, 
1  Camp.  376,  Hoare  v.  Con/ton,  4  Taunt  560;  but  an  acknowledgment 
or  declaration  after  the  bankruptcy  is  not  admissible  in  evidence :  Small- 
combe  v.  Bruges,  13 PVice,  136 ;  McClel.  48, *. c;  Sanderson?.  Laforett, 
iC.kP.  46.  Admissions  made  after  the  act  of  bankruptcy,  but  before 
the  issuing  of  the  commission,  are  not  sufficient :  Robson  v.  Kemp,  4  Esp. 
Rep.  234 :  Hoare  v.  Cory  ton,  4  Taunt  560 ;  sed  vide  Dowton  v.  Cross, 
I  Esp.  Rep.  168;  Brett  v.  Levett,  13  East,  213.  The  demeanour  and 
conduct  of  the  bankrupt  before  the  commissioners,  has  been  held  to  be 
evidence  of  an  implied  admission  that  a  balance  is  due,  and  a  question  to 
be  left  to  a  jury ;  but  it  is  not  evidence  of  an  adjudication  by  the  commis- 
sioners, or  of  an  award  made  by  consent  of  the  parties,  Jarrett  v.  Leon- 
ard, 2  M.  &  S.  265,  Eden,  336 ;  but,  an  admission  by  the  bankrupt  of  a 
debt  to  the  executors  of  D.,  is  not  sufficient  to  support  an  averment  that 
the  debt  was  due  to  pits,  as  executors  of  D.,  without  also  proving  that 
they  assented  to  act  in  discharge  of  the  trust :  Rex  v.  Barnes,  1  Stark. 
243.  The  debt  will  be  sufficiently  established,  by  proving  entries  of  the 
bankrupt,  or  an  account  signed  by  him  before  his  bankruptcy :  Hoare  v. 
Coryton,  4  Taunt.  560;  Watts  v.  Thorpe,  1  Camp.  376.  Such  entries 
must,  however,  be  clear  and  unequivocal,  and  proved  to  have  been  made 
before  the  bankruptcy.    See  further,  post. 

Proof  of  Trading.]  As  to  the  persons  who  shall  be  deemed  traders 
liable  to  become  bankrupt,  it  is  enacted  by  6  <?.  4,  c.  16,  s.  2,  "that  all 
bankers,  brokers,  and  persons  using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  moneys  or  estates  into  their  trust  or 
[*216]  custody,  and  'persons  insuring  ships  or  their  freight,  or  other 
matters,  against  perils  of  the  sea;  warehousemen,  wharfingers, 
packers,  builders,  carpenters,  shipwrights,  victuallers,  keepers  of  inns, 
taverns,  hotels,  or  coffee-houses ;  dyers,  printers,  bleachers,  fullers,  callen- 
derers,  cattle  or  sheep-salesmen,  and  all  persons  using  the  trade  of  mer- 
chandise, by  way  of  bargaining,  exchange,  bartering,  commission,  con* 
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signment,  or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who,  either 
for  themselves,  or  as  agents  or  factors  for  others,  seek  their  living  by 
buying  and  letting  for  hire,  or  by  the  workmanship  of  goods  or  commodi- 
ties, shall  be  deemed  traders  liable  to  become  bankrupt:  provided  that  no 
farmer,  grazier,  common  labourer,  or  workman  for  hire,  receiver-general 
of  the  taxes,  or  member  of  or  subscriber  to  any  incorporated,  commercial, 
or  trading  companies,  established  by  charter  or  by  act  of  Parliament  (13 
and  14  Car.  2,  c.  24,)  extended  to  all  companies,  shall  be  deemed  as  such, 
a  trader,  liable,  by  virtue  of  this  act,  to  become  a  bankrupt." 

The  trading  should  be  proved,  by  showing  that  the  party  comes  within 
the  denominations  of  persons  exercising  some  one  of  those  particular 
trades  specified  in  the  above  section,  or  within  the  general  description  of 
a  trader.  Whether  a  party  was  a  trader  within  the  meaning  of  the  act, 
is  a  question  for  the  decision  of  the  judge  upon  the  several  facts  found  by 
the  jury.  The  general  words  in  the  commission  of  the  bankrupt  being  a 
u dealer  and  chapman,'4  and  that  he  got  his  living  by  buying  and  selling, 
will  admit  of  evidence  of  any  species  of  trading,  though  the  commission 
also  describe  the  particular  trade  carried  on  by  the  bankrupt:  Hull?. 
Small,  2  B.  &  B.  25;  ex  p.  Herbert,  2  Rose,  248 ;  2  V.  &  B  299.  The 
declarations  of  the  bankrupt  before  the  bankruptcy  have  been  admitted  in 
evidence,  to  prove  the  trading,  Parker  v.  Barker,  1  B.  &  B.  9 ;  though, 
indeed  the  propriety  of  admitting  such  evidence  has  since  been  question- 
ed :  Bromley  v.  King,  R.  &  M.  228. 

We  shall  first  consider  what  person  is  a  trader  within  the  statute,  under 
the  general  description  therein,  viz.  "  that  all  persons  who,  either  for  them- 
selves, or  as  agents  or  factors  for  others,  seek  their  living  by  buying  and 
selling,  or  by  buying  and  selling  for  hire,  or  by  the  workmanship  of  gooda 
or  commodities,  shall  be  deemed  traders,  liable,  fyc.  Secondly,  what  per* 
son  is  a  trader  using  the  particular  trades  specified  in  the  statute ;  and, 
lastly,  who  cannot  be  made  a  bankrupt. 

To  prove  a  person  a  trader  by  buying  and  selling  within  the  above 
general  description  in  the  act,  it  must  be  shown  that  he  purchased  articles 
of  merchandise  for  the  purpose  of  selling  them  again  at  a  profit :  2  B.  & 
C.  475—6 :  3  D.  &  R.  676 ;  Hankey  v.  Jones,  Cowp.  750.  And,  generally, 
whenever  a  man  buys  with  the  intention  of  selling  again,  with  a  view 
to  profit,  he  is  liable;  as,  if  a  man  purchase  the  whole  impression  of  a 
daily  newspaper,  to  sell  again,  with  a  view  to  profit,  and  risks  the  loss  of 
such  as  remain  unsold,  it  is  a  sufficient  trading,  Gimmingham  v.  Laing, 
2  Marsh,  236,  6  Taunt.  532  ;  and  "  a  farmer's  servant  buying  commodi- 
ties of  his  master,  and  selling  them,  would  be  a  trader ;"  p.  Gibbs,  C.  J. 
ib.  If  a  man  buy  horses  to  sell  again,  with  a  view  to  profit,  he  is  liable  * 
to  be  a  bankrupt,  ex  p.  Gibbs,  2  Rose,  38,  Wright  v.  Bird,  1  Price,  20; 
but,  if  he  sell  only  such  as  he  reared  himself,  he  is  not,  ib.  And,  if  a 
butcher  buy  sheep  and  cattle,  and  kill  and  sell  them  with  a  view  to  profit, 
he  is  liable  to  be  made  a  bankrupt,  Dally  v.  Smith,  4  Burr.  2148 ;  but, 
if  he  kill  and  sell  only  such  as  he  reared  himself,  he  is  not ;  ib.  If  a  fish- 
erman be  in  the  habit  of  purchasing  fish  from  others  to  sell  again,  with  a 
view  to  profit,  it  is  a  sufficient  trading,  Mannay  v.  Birch,  3  Camp.  233 ; 
but  it  is  not,  if  he  merely  sell  the  fish  he  has  caught,  ib.  Where  a  person 
buys  coals,  for  the  purpose  of  again  selling  them,  it  is  a  trading,  Cooke, 
48, 73 ;  but  not,  if  such  person  merely  sell  those  which  are  produced  from 
his  own  mines;  or,  if  such  person  rents  a  mine,  works  it,  and  sells  the 
▼ol.  l  32 
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ore,  it  ig  not  a  trading,  as  be  does  not  buy :  Port  v.  Turton,  9 
[*217]  Wils.  169.  *  Where  it  appeared  that  the  party  had  ordered 
goods,  for  the  purpose,  as  he  alleged,  of  exporting  them  abroad, 
and  had  promised  to  give  other  goods  in  exchange  for  them,  and  it  ww 
objected  that  this  was  an  insufficient  proof  of  trading,  as  it  was  proof  of 
buying,  but  not  of  selling,  Abbott,  C.  J.,  observed,  "  I  cannot  say,  that  if 
a  man  buys,  and  represents  himself  as  a  dealer,  and  offers  goods  in  ex- 
change, that  he  does  not  buy  to  sell  again ;  at  least  I  must  leave  it  to  the 
jury  :"  Milliken  v.  Brandon*  1  C.  &  P.  380.  Buying  and  selling  horses, 
with  an  avowed  intention  to  take  out  a  license  and  become  a  dealer,  is 
sufficient  to  constitute  a  trading  within  the  bankrupt  laws,  however  limit- 
ed the  trading,  and  though  no  licence  has  been  actually  taken  out:  Wright 
v.  Bird,  1  Price, -20.  And,  where  A.  was  a  horse-dealer,  and  livery-sta- 
ble keeper,  and,  after  his  death,  his  widow  carried  on  the  business  of  the 
livery-stable,  and  bought  horses  to  let,  which  she  occasionally  sold  to  cus- 
tomers, it  was  held  a  sufficient  trading :  Martin  v.  Nightingale,  3  Bing. 
421.  An  executor  disposing  of  his  testator's  stock  is  not  a  trader,  though 
he  purchase  articles  to  make  it  marketable,  unless  he  increase  the  stock, 
and  continue  to  sell :  ex  p.  Nutt,  1  Atk.  102,  Eden,  5.  Where  a  party 
purchases  goods  for  his  own  use,  that  will  not  make  him  a  trader  within 
this  section  of  the  statute,  though  he  afterwards  sell  such  as  he  may  have 
no  occasion  for,  as  he  does  not  seek  his  living  by  buying  and  telling : 
Parker  v.  Wells,  1  T.  R.  34.  Where  a  man  makes  bricks  for  his  own 
use,  merely  from  earth  on  his  own  land ;  it  is  not  a  trading,  though  he 
sell  some  of  them  which  he  has  no  occasion  to  use,  ib.;  but  if  he  makes 
them  of  earth  dug  from  the  waste,  for  which  he  afterwards  pays  the  lord, 
it  will :  ex  p.  Harrison,  1  Bro.  C.  C.  173 ;  ex  p.  Ridge,  1  Rose,  316.  If  a 
man  sells  the  milk  of  his  own  cows,  and  the  cows  too,  occasionally,  when 
unfit  for  milking,  it  isno  trading,  Carter  v.  Dean,  1  Swanst.  64 ;  nor  is 
it  a  trading,  if  a  person  sell  only  the  cheese  which  he  has  made  from  the . 
milk  of  his  own  cows,  or  the  cider  which  he  makes  from  the  fruit  of  his 
own  trees,  Parker  v.  Wells,  1  T.  R.  34 ;  but,  if  he  buy  the  cheese  or 
cider  to  sell  again,  it  will :  ib. 

A  person  who  makes  a  purchase  and  sale  ancillary  to  a  business  which 
is  not  itself  a  trading,  does  not  constitute  a  sufficient  act  of  trading;  there- 
fore, a  person  who  buys  an  article  for  the  purpose  of  mixing  it  with  his 
own  produce,  with  a  view  to  sell  the  mixture  more  advantageously  than 
his  own  produce  could  be  sold  unmixed,  does  not  thereby  become  a  trader: 
Patten  v.  Browne,  7  Taunt.  409.  So,  if  a  man  make  bricks  from  his 
own  land,  as  a  mode  of  enjoying  the  profits  of  it,  even  though  he  make  the 
bricks  entirely  for  sale,  and  purchase  sand,  and  fuel,  &c.  for  the  purpose  of 
making  them,  he  is  not  a  trader  within  the  meaning  of  the  bankrupt  laws: 
Parker  v.  Welh,  Cooke,  52 — 63 ;  Sutton  v.  Weely,  7  East,  442.  And 
a  farmer  who  occasionally  buys  hay,  corn,  horses,  &c,  with  a  view  to  sell 
again  for  profit,  the  buying  and  selling  being  incident  to  the  occupation  of 
the  farm,  does  not  thereby  become  a  trader,  Stewart  v.  Ball,  2  N.  R.  78| 
but,  where  a  farmer  bought  horses  unfit  for  farming,  and  resold  them,  and 
avowed  his  intention  to  take  out  a  license  and  become  a  horse-dealer, 
these  facts  were  held  to  be  evidence  of  trading:  Wright  v.  Bird, 
1  Price,  20 ;  Martin  v.  Nightingale,  3  Bing.  421. 

The  Quantum  qf  the  Dealing,  or  the  Smallness  qf  the  Profit*,  is  im- 
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material,  it  if  be  proved  that  it  was  the  party's  intention  to  deal  generally, 
in  which  case  evidence  of  one  act  of  buying  and  selling  is  sufficient  to  con- 
stitute a  trader  within  the  bankrupt  laws:  Newland  v.  Bell,  Holt,  221, p. 
Gibbs,  C.  J.  And  the  purchase  of  one  lot  of  timber,  with  intent  to  sell 
again,  will  make  a  man  a  trader,  even  if  the  timber  be  standing  at  the 
time  of  the  purchase:  Holroyd  v.  Gwynne,  2  Taunt  176;  Batman  v. 
Faughan,  1  T.  R.  572 ;  Gale  v.  Hal/knight,  3  Stark.  56 ;  Eden,  3. 
But,  u  a  person  is  not  in  a  line  of  life  to  subject  him  to  the  bankrupt  laws, 
he  will  not  be  deemed  a  trader  by  occasional  acts;  as,  where  a 
schoolmaster  *sells  books  to  his  own  scholars,  only,  Valentine  v.  [*218] 
Faughan,  Pea.  Rep.  76 ;  or,  where  a  contractor  for  victualling 
the  fleet,  sells  off  the  surplusage,  Gibbins  v.  Thompson,  1  Vent.  270 ;  so  a 
colonel  of  a  fencible  regiment  occasionally  selling  horses  at  an  auction;  or 
a  person  who  keeps  hounds,  buying  dead  horses,  and  selling  their  skins 
and  bones,  Summersett  v.  Jarvis,  3  B.  &  B.  2,  6  Moore,  56;  or  a  person, 
finding  that  he  has  bought  more  of  an  article  than  he  wants,  selling  the 
residue, such  parties  will  not  be  traders:  Bolton  v.  Sowerby,  1 1  East,  276. 
And9  where  a  cow-keeper,  who  lived  by  selling  milk,  occasionally  sold 
such  cows  as  were  unfit  for  use,  such  sale  was  held  not  to  be  a  trading: 
Carter  v.  Dean,  1  Swanst  64.  It  will,  however,  be  a  question,  in  such 
cases,  for  the  jury,  whether  it  affords  evidence  of  an  intention  to  deal 
generally;  Martin  v.  Nightingale,  3  Bing.  421 ;  Eden,  4.  And  a  decla- 
ration by  the  party  of  the  object  of  his  buying,  Gale  v.  Half  knight, 
3  Stark.  56 ;  or  his  representing  himself  as  a  dealer,  and  buying  goods, 
and  offering  them  in  exchange  for  others,  Milliken  v.  Brandon,  1  C.  &  P. 
380,  will  be  received  as  evidence  of  his  intention  in  this  respect. 

The  Legality  or  Illegality  of  the  Buying  and  Selling,  &c,  makes  no 
difference.  Smuggling  may  constitute  a  trading,  and  the  person  carrying 
it  on  may  be  a  trader,  within  21  Jac.  1,  c.  15,  s.  2,  as  being  a  person  who 
seeks  his  trade  or  living  by  buying  and  selling :  Cobb  v.  Symonds,  B.  & 
A.  516 ;  1  D.  &  R.  1 1 1.  But,  when  there  is  a  distinct  proof  that  a  person 
bought  goods  in  conjunction  with  others,  to  carry  on  a  system  of  fraud,  by 
making  away  with  the  goods,  and  never  selling  any  of  them,  is  no  trading: 
Milliken  v.  Brandon,  1  C.  &  P.  380.  A  trader  may  become  a  bankrupt, 
although  he  has  not  taken  out  a  license,  to  render  his  trading  legal:  San- 
derson v.  Bowles,  4  Burr.  2066. 

The  Buying  and  Selling  should  be  of  u  Goods  or  Commodities,"  within 
the  meaning  of  this  section  of  the  act.  Buying  and  selling  land,  or  any 
Interest  in  land,  is  not  trading,  Port  v.  Turton,  2  Wils.  169.  Nor  is 
buying  and  selling  government  stock,  or  other  public  stocks  or  securities: 
Colt  v.  Netterville,  2  P.  Wil.  308. 

By  the  above  section,  the  Buying  and  Letting  for  Hire  of  "  goods 
and  commodities/9  or  buying  them  with  intent  to  let  them  for  hire,  is 
sufficient  to  constitute  a  trading,  and  render  a  party  liable  to  the  bankrupt 
laws.  It  would  now  probably  be  held,  that  a  person  having  a  share  in  a 
ship,  which  is  let  out  on  charter,  may  be  considered  as  a  trader,  ex  p. 
Bowes,  4  Ves.  Eden,  8.  This  provision  will  include  a  large  class  of  per* 
sons,  such  as  job-masters,  livery-stablekeepers,  hackneymen,  furniture 
brokers,  lie.,  Deacon,  27.    In  this  respect,  the  repealed  acts  differ  from  the 
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fnresent,  and  it  was  formerly  held,  that  buying  horses  for  the  purpose  of 
etting  them  out  to  hire,  was  not  deemed  a  trading;  as  there  was  no  sell* 
ing,  nor  intent  to  sell :  Martin  v.  Nightingale,  3  Bing.  421 ;  1  Vent.  29. 

Workmanship  of  "Goods  and  Commodities."]  Purchasing  the  raw 
materials  of  trade,  and  selling  them  again  under  another  form,  or  improved 
by  the  labour  of  manufacture,  as  in  the  case  of  bakers,  who  buy  the  flour, 
of  which  they  make  bread,  3  Mod.  330 ;  butchers,  who  purchase  cattle, 
and  kill  them  for  the  purpose  of  sale:  Dally  v.  Smith,  A  Burr.  2148; 
shoemakers,  who  purchase  the  leather,  of  which  they  make  shoes,  Crampe 
v.  Barne,  Cro.  C.  31 ;  smiths,  Cooke,  48;  tanners,  3  Mod.  330;  tailors, 
Ac,  Parker  v.  Wells,  Cooke,  56 ;  have  always  been  held  to  be  traders, 
subject  to  the  bankrupt  law.  The  above  section  of  the  present  act,  how- 
ever, "extends  the  description  still  further,  so  as  to  comprehend  those 
manufacturers,  on  an  extended  scale,  who  are  not  excluded  from  its 
operation  by  the  subsequent  proviso  as  to  "  common  labourers  or  work- 
men for  hire,"  Eden,  8 ;  and  the  words  are  of  so  extensive  a 
£*219[j  *meaning,  "as  not  to  imply  a  buying  to  be  necessary,  but,  on 
the  contrary,  are  put  in  contradistinction  to  the  words  buying 
and  selling  in  a  preceding  part  of  the  clause;  and  it  would,  therefore, 
seem  that  all  persons  who  manufacture  goods  for  sale,  with  a  view  to 
profit,  are  within  it,  whether  they  purchase  the  raw  materials,  or  have  it 
from  their  own  land,  &c,  without  purchase:"  Arch.  B.  L.  29 ;  Deacon,  27. 
But  it  is  necessary,  in  this  case,  as  in  that  of  buying  and  selling,  that  it 
should  be  the  general  practice  of  the  party,  or  that  there  should  have  been 
a  commencement  of  it  coupled  with  an  intention  to  continue  it,  as  an 
occasional  act  would  be  insufficient:  ante,  217. 

Secondly*  what  Person  is  a  Trader  using  the  particular  Trade  speci- 
fied in  the  act.  Bankers.]  A  .person  may  be  deemed  a  banker  if  he  act 
as  such,  and  it  is  not  necessary  that  he  keep  an  open  shop ;  and  one  who 
receives  money  as  a  banker,  although  his  books  are  kept  in  a  manner  dif- 
ferent from  that  in  which  banker's  books  usually  are,  and  although  on 
receiving  any  large  sum,  he  pay  it  to  his  own  established  banker,  upon 
whom  he  gives  drafts  for  the  payment  of  large  bills  upon  him,  he  only 
keeping  cash  to  answer  small  drafts,  is  a  banker  within  the  statute :  ex  p. 
Wilson, 1  Atk.  218.  But  an  army  or  navy  agent  is  not  deemed  a  bank- 
er: Eden,  6, 1  Mont.  12. 

Brokers.]  This  term  includes  not  only  brokers  concerned  in  the  pur- 
chase  and  sale  of  merchandise,  but  also  stock-brokers,  Catt  v.  Nettervil, 
2  P.  Wil.  308,  Cullen,  68;  pawnbrokers,  Rawlinson  v.  Pearson,  5  B.  t 
A.  124.    See  infra,  as  to  insurance-brokers. 

Scriveners.]  "  In  order  to  make  a  man  a  money-scrivener,  he  must 
carry  on  the  business  of  being  trusted  with  other  people's  moneys,  to  lay 
out  for  them,  as  occasion  offers :  p.  Gibbs,  C.  J.,  Ralph  v.  Malkin,  3 
Camp.  534 ;  Hamson  v.  Harrison,  2  Esp.  Rep.  555.  Where  money  is 
usually  lodged  in  the  hands  of  an  attorney  by  his  clients  and  others,  for 
the  purpose  of  being  invested  in  securities,  and  upon  his  so  investing  the 
money,  he  charged,  not  only  for  the  conveyances,  but  also  a  certain  bonus 
or  compensation  for  himself,  and  he  were  a  conveyancer,  as  well  as  an 
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attorney,  then,  it  seems,  he  would  be  deemed  a  scrivener  within  the  above 
statute:  Hutchinson  y.  Gascoigne,  1  Holt.  507.  Bat  a  man  who  had 
money  of  other  persons  in  his  possession,  and  who  discounted  bills  with  it 
for  his  own  emolument  only,  was  holden  not  to  be  a  scrivener:  Harmon 
v.  Harrison,  2  Esp.  Rep.  555.  So,  it  has  been  holden,  that  an  attorney 
purchasing  and  selling  estates,  negotiating  loans,  &c,  for  his  clients,  in 
the  common  course  of  his  profession,  and  making  only  the  regular  pro- 
fessional charges  for  the  conveyance,  &c.  was  not  a  scrivener  within  the 
statute  of  Jac.  1,  above-mentioned:  ex  p.  Malkin,  1  Rose,  406;  2  East, 
10, 28 ;  re  Lewis,  2  Rose,  59 ;  Hurd  v.  Brydges,  1  Holt,  554. 

Persons  Insuring  Ships  or  Freight,  or  other  Matters,  against  Perils 
of  the  Sea.]  Underwriters,  the  description  of  persons  here  alluded  to, 
could  not,  previously  to  the  new  act,  be  made  bankrupts  in  that  charac- 
ter: ex  p.  Bell,  15  Ves.  355.  Insurance-brokers  are  not  within  this  sec- 
tion of  the  act :  4  Mad.  256. 

Warehousemen,  Wharfingers,  Packers,  are  named  in  the  act. 

Builders.]  These  were  not  considered  traders  within  the  former  bank- 
rupt laws :  Blake  v.  Lawrence,  4  Esp.  Rep.  147 ;  Williams  v.  Stevens, 
2  Camp.  300. 

Carpenters,  Shipwrights.]    This  seems  to  mean  such  a  per- 
son as  purchasers  'timber  and  other  materials,  which  he  works  [*2203 
up  as  a  carpenter,  and  not  a  person  who  is  merely  a  labourer  or 
workman  for  hire :  Kirney  v.  Smith,  1  Ld.  Raym.  741. 

Victuallers,  Keepers  of  Inns,  Taverns,  Hotels,  or  Coffee-Houses.] 
There  was  formerly  a  distinction,  that  neither  victuallers  nor  innkeepers 
could  be  made  bankrupts,  so  long  as  they  confined  themselves  to  supply- 
ing their  guests  in  the  house,  unless  they  showed  an  intention  to  deal  out 
of  doors :  Crisp,  v.  Pentt,  Cro.  C.  549 ;  Eden,  8. 

Dyers,  Printers,  Bleachers,  Fullers,  Calenderers,  Cattle  and  Sheep 
Salesmen,  are  named  in  the  act.  Any  doubt  which  might  formerly  have 
been  entertained  as  to  their  liability  to  be  bankrupts,  is  now  removed : 
Mills  v.  Hughes,  Willis,  588. 

Persons  acting  as  agents  or  factors  for  others,  seeking  their  living  by 
buying  and  selling,  are  within  the  act. 

Persons  who  may  or  may  not  be  made  Bankrupts.]  Sec  135  of  the 
act,  extends  "  to  aliens,  denizens,  and  women,  both  to  make  them  subject 
thereto,  and  to  entitle  diem  to  all  the  benefits  given  thereby." 

Miens  and  Denizens.]  Under  21  J.  1,  c.  19,  s.  15,  which  is  in  sub-* 
stance  the  same  as  the  above  section,  it  has  been  held  that  aliens  or  sub- 
jects trading  to  and  from  this  country,  buying  goods  here,  and  sending 
them  abroad  for  sale,  or  buying  them  abroad,  and  sending  them  here  for 
sale,  may,  if  they  come  here  and  comntit  an  act  of  bankruptcy,  be  made 
bankrupts,  though  they  may  have  formerly  been  reading  in  Scotland, 
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Alexander  ▼.  Vaughan,  Co  wp. .  396 ;  Dodsworth  r.  Anderson,  T.  Ray  m. 
975;  in  the  British  Colonies,  ex  p.  Smith,  cited  by  Ld.  Mansfield,  Cowp. 
402 ;  in  the  Isle  of  Man,  Allen  v.  Cannon,  4  B.  &  A.  418 ;  or  ita  any  fo- 
reign country;  Bird  v.  Sedgwick,  1  Salk.  110. 

Women.']  A  married  woman  can  only  be  made  bankrupt  in  those  cases, 
which,  according  to  the  principle  laid  down  in  Marshall  v.  Button,  8  T. 
R.  646,  she  can  be  sued,  and  taken  in  execution  for  her  debts,  or  where 
she  cannot  plead  her  coverture;  ante,  6:  viz.,  where  the  husband  has 
abjured  the  realm,  become  an  exile,  been  transported,  &&,&  post, "  Hd± 
band  and  Wife. "  Therefore,  where  a  feme  sole,  being  a  trader,  marries, 
a  commission  issued  after  the  marriage  cannot  be  supported,  the  creditors, 
upon  the  wife's  marriage,  becoming  the  creditors  of  the  husband,  ex  p. 
Mear,  2  Bro.  C.  C. ;  Preston  v.  Oreen,  Cooke,  40.  A  feme  coverte,  who 
is  a  sole  trader  according  to  the  custom  of  London,  may  be  a  bankrupt : 
Lavie  v.  Phillips,  3  Burr.  1776 ;  1  W.  Bl.  R.  570;  ex  p.  Carrington,  1 
Atk.  206. 

Infants  are  not  liable  to  be  made  bankrupts,  except  in  cases  where 
they  have  acted,  and  held  themselves  out  as  adults;  ex  p.  Watson,\&  Ves. 
965;  Exp.  Keek,  cited  ib.,  Cooke,  40;  ex  p.  Adam,  1  V.  fc  B.  494;  but, 
unless  this  is  the  case,  a  commission  will  be  superseded,  though  he  have  a 
partner  of  mature  age,  ex.  p.  Banvis,  6  Ves.  601. 

Lunatics.]  It  has  been  laid  down  that  lunacy  is  no  defence  against  a 
commission  of  bankruptcy;  Anon.  13  Ves.  590;  Eden.  2.  It  has  been 
once  held,  however,  that  he  was  incapable  of  committing  an  act  of  bank- 
ruptcy while  under  the  influence  of  that  malady:  ex  p.  Priddey,  1  Co. 
B.  I*  37. 

Attainted  Person.]  It  would  seem  that  he  is  subject  to  a  commission 
of  bankruptcy:  Ramsay  v.  McDonald,  Foster,  61;  ex  p.  Bullock, 
14  Ves.  464. 

[*221  ]      *  Peers  and  Members  of  Parliament  may  be  made  bankrupts, 
ex.  p.  Meyott,  1  Atk.  201;  so  may  ambassadors1  servants,  by  7 
Anne,  c.  12. 

Public  Officers,  as  excisemen,  may  be  bankrupts,  if  they  are  traders: 
Mghmore  v.  Molloy,  1  Atk.  206. 

Clergymen,  though  prohibited  by  stat.  from  entering  into  trade,  may  be 
made  bankrupts,  Hankey  v.  Jones,  Cowp.  745;  a  commission,  however, 
against  a  clergyman,  founded  on  a  debt  arising  out  of  a  contract  made 
after  he  has  become  such  in  the  course  of  trade,  cannot  be  supported: 
Deacon,  94. 

When  a  Person  ceases  to  be  subject  to  the  Bankrupt  Law,  by  leaving 
off  his  Trade.]  If  a  person  leaves  off  his  trade  for  some  other  em- 
ployment, or  has  ceased  to  buy,  but  is  selling  off  his  stock,  he  may  still  be 
liable  to  be  made  a  bankrupt,  unless  there  be  no  intention  on  his  part  to 
exercise  or  resume  it,  which  is  a  question  for  the  jury :  ex.  p.  Patterson, 
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1  Roae,  4Q2.  A  pawnbroker  who  had  formerly  taken  in  good*  upon 
pledge,  but  had  ceased  to  do  so,  but  still  continued  to  sell  the  unredeemed 
pledges,  thereby  carries  on  the  trade  of  a  pawnbroker,  and  is  subject  to 
be  made  a  bankrupt ;  Rawlinson  v.  Pearson,  5  B.  &  A.  124.  And,  if  a 
trader  ceases  to  manufacture,  but  still  continues  to  solicit  orders,  and  to 
execute  them,  and  he  holds  himself  out  to  the  world  as  capable  of  execu- 
ting them  he  is  an  object  of  the  bankrupt  laws:  fVharam  v.  Bout  lege, 

5  Esp.  Rep.  235.  Where  trade  has  been  carried  on  by  the  party  with 
another  in  partnership,  though  the  partnership  had  been  dissolved  some 
years  before,  add  no  act  of  trading  had  occurred  for  two  or  three  years 
before  the  time  when  the  petitioning  creditor's  debt  accrued,  but  the  con- 
cerns remains  unsettled,  and  part  of  the  stock  in  the  warehouse  of  the 
parties  undisposed  of,  the  jury  found,  under  the  direction  of  the  court,  that 
the  trading  continued :  Backhouse  v.  Tarleton,  cor.  Ld.  EtUnb.  2  Stark. 
Ev.  143;  ex.  p.  Cundy,  2  Rose.  357;  Doe  v.  Lawrence,  2  C.  &  P.  134* 
And,  though  a  trader  retires  altogether  from  business,  yet  if  be  owes 
debts  contracted  in  the  course  of  his  trade,  and  afterwards  commit  an  act 
of  bankruptcy,  he  is  still  liable  to  be  made  a  bankrupt :  ex.  p.  Ban\ford, 
15  Ves.  449. 

Act  or  Bankbuptct.]  It  must  be  proved  the  trader  committed  an  act 
of  bankruptcy  sufficient  to  support  the  commission.  The  3d,  4th,  5th, 
6th,  7th,  and  8th  sections  of  the  6  Geo.  4,  e.  16,  point  out  the  modes  in 
which  such  act  of  bankruptcy  may  be  committed,  and  to  which  may  be 
added  the  13th  section  of  7  Geo.  4,  c.  57  (the  Insolvent  Act.)  The  9th, 
10th,  and  11th  sections  of  the  former  act,  relate  to  acts  of  bankruptcy 
committed  by  traders,  members  of  Parliament.    The  third  section  of  the 

6  Geo.  4,  c.  16,  enacts,  that  if  any  such  trader  (as  already  mentioned, 
ante,  215  to  220,)  departing  the  realm,  or  being  out  of  this  realm  and 
remaining  abroad,  or  departing  from  his  dwelling  house,  or  otherwise 
absenting  himself,  or  beginning  to  keep  his  house,  or  suffering  himself  to 
be  arrested  for  any  debfnot  due,  or  yielding  himself  to  prison,  or  suffering 
himself  to  be  outlawed,  or  procuring  himself  to  be  arrested,  or  his  goods, 
money,  or  chattels  to  be  attached,  sequestrated,  or  taken  in  execution,  or 
making,  or  causing  to  be  made,  either  within  the  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goods,  or 
chattels,  or  make,  or  cause  to  be  made,  any  fraudulent  surrender  of  any 
of  his  copy-hold  lands  or  tenetnents,  or  making,  or  causing  to  be  made, 
any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels, 
with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to  hare 
thereby  committed  an  act  of  bankruptcy. 

But  section:  4  of  the  same  act  enacts,  that  such  trader,  executing,  any 
conveyance  or  assignment  by  deed,  to  a  trustee  or  trustees,  of 
all  his  estate  *and  effects,  for  the  benefit  of  all  the  creditors  of  [*222] 
such  trader,  the  execution  of  such  deed  shall  not  be  deemed  an 
act  of  bankruptcy,  unless  a  commission  issue  against  such  trader,  within 
six  calendar  months,  from  the  execution  thereof,  by  such  trader,  provided 
that  such,  deed  shall  be  executed  by  every  such  trustee  within  fifteen  (toys 
after  the  execution  thereof,  by  the  said  trader,  and  that  the  execution  by 
such  trader,  and  every  such  trustee,  be  attested  by  an  attorney  or  solicitor, 
and  that  notice  be  given  within  two  months  aftec  the  execution  thereof, 
by  such  trader,  in  case  such  trader  reside  in  London,  or  within  forty  miles 
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thereof,  in  the  London  Gazette,  and  also  in  two  London  daily  newspaper*, 
and  in  case  such  trader  does  not  reside  within  forty  miles  of  London,  then, 
in  the  London  Gazette,  and  also  in  one  London  daily  newspaper,  and  one 
provincial  newspaper,  published  near  to  such  trader's  residence:  and  such 
notice  shall  contain  the  date  and  execution  of  such  deed,  and  the  name 
and  place  of  abode,  respectively,  of  every  such  trustee,  and  of  such  attor- 
ney or  solicitor. 

Section  5  enacts,  that  any  such  trader,  having  been  arrested  or  commit- 
ted to  prison  for  debt,  or  on  any  attachment  for  non-payment  of  money, 
and  thereupon  lying  in  prison  for  twenty-one  days,  or  'escaping  out  of 
prison  or  custody,  every  such  trader  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy,  from  the  time  of  such  arrest,  commit* 
ment  or  detention. 

And  section  6  enacts,  that  any  such  trader,  filing  in  the  office  of  the 
Lord  Chancellor's  secretary  of  bankrupts  a  declaration  in  writing,  signed 
by  himself,  and  attested  by  an  attorney  or  solicitor,  that  he  is  insolvent, 
or  unable  to  meet  his  engagements,  the  said  secretary  of  bankrupts,  pr  his 
deputy,  shall  sign  a  memorandum,  that  such  declaration  hath  been  filed, 
*  which  memorandum  shall  be  authority  for  the  printer  of  the  London  Ga- 
zette to  insert  an  advertisement  of  such  declaration,  therein ;  and  every 
such  dedaration  shall,  after  such  advertisement,  inserted  as  aforesaid,  be 
an  act  of  bankruptcy,  committed  by  such  trader,  at  the  time  when  such 
declaration  was  filed ;  but  no  commission  shall  enter  thereupon,  unless  it 
be  sued  out  within  two  calendar  months  next  after  the  insertion  of  such 
advertisement,  and  unless  such  advertisement  shall  have  been  inserted  in 
the  London  Gazette  within  eight  days  after  such  declaration  was  filed. 
By  the  same  section,  the  Gazette  containing  such  advertisement  shall  be 
evidence  to  be  received  of  such  declaration  having  been  filed. 

By  the  8th  section,  after  a  docket  struck,  such  trader  paying  money,  or 
giving  or  delivering  any  satisfaction  or  security,  for  his  debt,  or  any  part 
thereof,  to  the  person  striking  the  docket,  whereby  such  person  may  re- 
ceive more  in  the  pound,  in  respect  to  his  debt,  than  the  other  creditors, 
shall  be  deemed  an  act  of  bankruptcy. 

By  the  13th  section  of  7  G.  4,  c.  57  (the  Insolvent  Act,)  the  filings 
petition  to  take  the  benefit  of  the  Insolvent  Act  shall  be  deemed  an  act  of 
bankruptcy,  from  the  time  of  filing  the  petition,  provided  the  debtor  is  in 
actual  custody  at  the  time  of  filing  the  petition,  and  that  he  is  declared 
before  the  time  advertised  in  the  Gazette,  fcnd  appointed  by  the  Insolvent 
Court  for  hearing  the  matters  of  the  petition,  or  within  two  calendar 
months  from  the  filing  of  the  same.  The  enactment  also  provides,  that  a 
commission  issuing  on  this  act  of  bankruptcy,  shall,  after  sftch  adjudica- 
tion, within  the  above-mentioned  period,  but  not  before,  have  the  effect  of 
avoiding  any  conveyance  and  assignment  of  the  estate  and  effects  of  such 
person  under  the  Insolvent  Act. 

By  the  9th  section,  it  is  enacted,  that  a  trader 9  having  privilege  of  Par* 
liament,  committing  any  of  the  acts  of  bankruptcy  before  enumerated,  a 
commission  may  issue  against  him,  and  be  proceeded  against  in  like  man- 
ner as  against  other  bankrupts,  save,  indeed,  that  he  cannot  be  arrested  or 
imprisoned  during  the  time  of  his  privilege,  except  in  cases  of  felony, 
made  so  by  the  statute.  The  10th  section  also  provides,  that  if 
[*223]  any  creditor  of  *sueh  trader,  to  the  amount  requisite  to  support 
a  commission,  shall  file  an  affidavit  in  any  court  of  record  at 
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Westminster,  that  the  debt  is  justly  due  to  him,  and  that  the  debtor  is  such 
a  trader,  and  shall  sue  out  of  the  same  court  a  summons,  or  an  original 
bill  and  eulnmons,  then,  if  such  trader  shall  not,  within  one  calendar  month 
after  personal  service  of  such  summons,  either  pay,  secure,'  or  compound 
for  the  debt,  to  the  satisfaction  of  the  creditor,  or  enter  into  a  bond  in  such 
sum,  and  with  two  such  sufficient  sureties  as  any  of  the  judges  of  the  court 
out  of  which  the  summons  is  issued  shall  approve  of,  conditioned  to  pay 
such  sum  as  shall  be  recovered  in  the  action,  together  with  the  costs,  and  also 
a  proper  appearance  to  be  entered  in  such  action,  every  such  trader  shall, 
in  that  case,  be  deemed  to  have  committed  an  act  of  bankruptcy,  from  the 
time  of  the  service  of  such  summons,  and  any  creditor  may  sue  out  a 
commission  against  him,  and  proceed  therein,  as  against  other  bankrupts. 
The  11th  section  also  provides,  that  such  trader,  having  privilege  of  Par- 
liament, disobeying  the  order  of  any  court  of  equity,  or,  in  bankruptcy  or 
lunacy,  for  payment  of  money  after  service,  and  peremptory-day  fixed, 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy. 

Having  enumerated  the  legislative  enactments  relative  to  what  consti- 
tutes an  act  of  bankruptcy,  it  should  be  observed,  before  entering  into  a* 
detail  of  the  evidence  necessary  to  constitute  such  act,  that  the  third  sec- 
tion of  the  6th  G.  4,  renders  the  intent  of  the  trader  a  necessary  ingre- 
dient in  acts  of  bankruptcy  therein  mentioned ;  whereas  the  other  sections 
do  not  render  such  intent  at  all  material.  As  a  further  preliminary,"  it 
should  also  be  observed,  that  an  act  of  bankruptcy,  committed  at  any  time 
previous  to  the  sealing  of  the  commission,  though  after  docket  struck,  14 
ves.  86, 1  V.  &  B.  51,  or  on  date  of  commission,  1  Stark.  507,  will  suffice. 
But  the*  act  must  not  be  one  of  several  years'  standing :  4  Ves.  175 ;  1  Lev. 
13.  An  act  of  bankruptcy  committed  after  the  party  has  retired  from 
trade,  provided  it  be  during  the  existence  of  a  sufficient  petitioning  cre- 
ditor's debt,  contracted  whilst  in  trade,  is  sufficient:  ex.  p.  Bamford,  15 
Ves.  449,  495;  16  Ves.  145.  The  act  of  bankruptcy  must  be  committed 
in  England  or  Wales,  unless  otherwise  provided  against  by  the  act,  as 
remaining  out  of  the  realm,  &c. :  Cowp.  402.  In  the  case  of  a  partnership, 
and  h  joint  commission  issued  against  the  firm,  each  of  the  partners  must 
have  committed  an  act  of  bankruptcy,  in  order  to  support  the  commission: 
2H.&S.  536  ;  19  Ves.  543.  The  act  of  bankruptcy  must  not  be  con- 
certed :  see  B.  N.  P.  39  ;'2  T.  R.  594 ;  Peake  Rep.  27.  A  concerted  act, 
however,  is  sufficient,  as  against  party's  creditors  privy  to  it:  16  Ves.  145 ; 
B.  N.  P.  39.  It  is  no  objection  to  an  act  of  bankruptcy,  that  the  trader 
has  been  advised  to  have  recourse  to  it  by  a  friend  :  Roberts  v.  Teasdale, 
Pea.  Rep.  27.  But,  in  a  case  where  the  attorney  for  the  bankrupt  was 
also  attorney  for  the  petitioning  creditor,  this  act  of  bankruptcy  was  con- 
sidered fraudulent,  though  the  denial  was  without>kno\vledge  of  the  peti- 
tioning creditor:  Rosser  v.  Smith,  Holt, 442.  The  filing  a  declaration  of 
insolvency  at  the  Bankrupt  Office,  is  not  invalid  by  its  being  concerted 
between  the  bankrupt  and  any  other  person :  6  6.  4,  c.  16,  *.  7.  When 
an  act  of  bankruptcy  has  been  once  committed,  it  remains  always  an  act 
of  bankruptcy,  and  its  effect  cannot  be  purged  by  subsequent  acts  ex- 
plaining it,  or  otherwise;  B.  N.  P.  39;  2  T.  R.  59:  3  Esp.  Rep.  245;  1 
Taunt.  479;  Pulling  v.  Tucker,  4  B.  &  A.  382.  But,  if  the  alleged  act 
of  bankruptcy  be  equivocal,  circumstances  may  be  given  in  evidence  to 
prove  it  was  not  committed  with  an  intent  to  defeat  or  delay  creditors : 
vol,,  i.  33 
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tx.  p.  Hall,  1  Atk.  201.    We  shall  hereafter  see  the  assignees,  &c,  are  not 
tied  down  to  the  proof  of  any  bankruptcy,  post. 

We  shall  now  consider  in  detail,  and  in  the  order  of  the  above  differ- 
ent enactments,  the  various  acts  which  will  constitute  an  act  of  bank- 
ruptcy. 

Departing  the  Realm.]  The  word  "realm"  seems  to  mean 
[*224]  nothing  *more  than  the  extent  of  the  jurisdiction  of  the  courts 
in  this  country,  for  leaving  this  country  to  go  to  Ireland  is  a  de- 
parting the  realm :  Williams  v.  Nunn,  1  Taunt.  270 :  Windham  t.  Pater- 
son,  1  Stark.  144.  And,  if  a  trader  residing  in  Ireland,  or  elsewhere, 
come  to  this  country  upon  some  temporary  business,  and  again  quit  it  to 
avoid  being  arrested  by  a  creditor,  it  is  departing  the  realm,  within  the 
meaning  of  the  statute:  ib.;  Holroydv.  Owynne,  2  Taunt  176;  and  see 
Warner  v.  Barber,  Holt,  175.  The  departure  must,  however,  be  with 
the  intent  to  delay  his  creditors  in  the  recovery  of  their  debts :  Windham 
v.  Paterson,  4  Camp.  286;  1  Stark.  146.  However,  where  a  trader  de- 
parts the  realm,  slight  evidence  will  in  general  be  sufficient  to  manifest 
such  an  intention,  as  if  it  appears  he  was  in  embarrassed  circumstances, 
that  would  be  prima  facie  evidence  of  such  intention,  2  V.  &  B.  177 ;  1 
Rose,  387 ;  if  it  appears  that  the  creditors  were  in  fact  delayed,  that  will 
be  prima  facie  evidence,  as  "  a  person  may  be  supposed  to  foresee,  and  to 
intend,  whatever  is  the  necessary  consequence  of  his  own  acts:"  Rams- 
bottom  v.  Lewie,  1  Camp.  280;  Holroyd  v.  Whitehead,  3  Camp.  530; 
Warner  v.  Barber,  Holt,  175.  Where  a  trader  departs  the  realm  to  avoid 
a  criminal  prosecution,  Woodier'*  Cane,  B.  N.  B.  29,  or  in  defiance  of 
such  rules  of  morality,  as  where  a  married  man  ran  away  with  a  young 
lady,  so  as  ta  manifest  a  neglect  of  the  interest  of  the  creditors,  he  will 
thereby  be  deemed  to  have  committed  an  act  of  bankruptcy:  Raikesv 
Porcan,  1  Co.  B.  L.  73;  Vernon  v.  Hankey,  ib.,  98.  An  intention  to 
delay  the  creditors  would  be  rebutted,  if  it  appeared  that  the  trader  had 
evinced  a  regard,  previous  to  his  departure,  to  the  interest  of  his  creditors, 
or  if  he  has  advertised  his  going,  or  if  he  leaves  a  partner  behind :  Rams- 
bottom  v.  Lewis  1  Camp.  280.  The  intent  with  which  the  party  departs 
the  realm,  is,  however,  a  question  for  the  jury:  Warner  v.  Barber,  Holt, 
175. 

Being  out  of  this  Realm,  and  remaining  Abroad.]  The  intention  of 
the  party  in  delaying  his  creditors,  must  be  proved  in  the  same  manner 
as  already  noticed,  supra.  A  trade  protracting  his  residence  abroad,  for 
an  unreasonable  length  of  time,  without  assigning  a  sufficient  cause  for 
his  absence,  or  leaving  funds,  or  making  other  arrangements  here  for  the 
payment  of  his  debts,  is  prima  facie,  sufficient  evidence  of  the  intention: 
beacon,  47. 

Departing  from  his  Dwelling-House.']  Departing  from  the  party's 
counting-house  or  place  of  business,  although  he  have  a  dwelling-house 
elsewhere,  is  an  act  of  bankruptcy :  Jardine  v.  Da  Costa,  1  N.  R.  234. 
And  a  trader  who  has  no  settled  home,  but  takes  up  a  temporary  abode 
at  a  public  house,  in  the  place  in  which  his  business  carries  him,  commits 
an  act  of  bankruptcy,  by  departing  from  such  public  house,  with  intent 
to  delay  his  creditors:  Holroydv.  Gwynne,  2  Taunt.  176.    .The  depar- 
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tare  must  be  voluntary,  and  not  compulsory ;  for,  where  a  man  is  arrest- 
ed, and  thereby  obliged  to  leave  his  house,  such  a  departure  is  not  an  act 
of  bankruptcy :  Phillips  v.  Sheriff  of  Essex,  1  Co.  B.  L;  85.  The  dis-  . 
taoce  that  a  person  departs  to,  after  leaving  his  dwelling-house,  or  the 
length  of  time  that  he  is  absent  from  it,  are  perfectly  immaterial,  if  the 
object  be  to  delay  his  creditors:  where  a  trader  went  to  his  neighbour's 
house,  and  told  him  he  expected  every  moment  to  be  arrested,  upon 
which  he  concealed  himself,  and  desired  his  neighbours  to  watch,  but  re- 
turned home  immediately  after  the  officer  was  gone,  such  temporary  ab- 
sence was  held  to  be  an  act  of  bankruptcy :  Chenowelh  v.  Haley,  1  M .  & 
S.  676 ;  Bayly  v.  Schofield,  ib.  333.  And,  if  the  party  go  to  a  distant 
place,  among  strangers,  it  may  be  an  act  of  bankruptcy,  though  he  is  visible 
there ;  and  going  only  to  the  next  house  may  also  be  the  same,  if  he  is  not 
visible :  p.  Buller,  J.,  cited  Jlldridge  v.  Ireland,  cited  1  Taunt  278. 
Where  a  man  rode  oufrof  town  in  order  to  avoid  being  arrested, 
and  returned  in  the  evening,  and  *the  next  morning  sent  for  the  [*225] 
bailiff,  and  told  him  he  went  out  in  order  to  get  the  term  of  the 
pit,  this  was  held  to  be  such  a  departing  from  the  dwelling-house  as  was 
sufficient  to  constitute  an  act  of  bankruptcy :  Maylin  v.  Ey he,  2  Str.  809. 
And,  if  a  trader,  on  being  applied  to  for  payment  by  a  creditor,  leaves  his 
house  under  pretence  of  getting  money,  but  goes  to  a  billiard-table  and 
remains  there  a  whole  evening,  this  has  also  been  held  an  act  of  baAk- 
roptcy:  Bigg  v.  Shooner,  2  Esp.  Rep.  651. 

The  departure  must  be  with  the  intention  to  avoid  his  creditors ;  and 
it  is,  in  such  case,  immaterial  whether  any  creditor  was  delayed  or  not  in 
his  absence,  Robertson  v.  Liddell,  9  East,  487,  Hammond  v.  Hicks,  5 
Esp.  Rep.  1  ib.  334,  Williams  v.  Man,  1  Taunt  270;  or  whether  or  not 
he  departed  from  a  groundless  apprehension  of  being  arrested :  ex  p.  Bam- 
ford,  15  Ves.  449.  The  intention  may,  as  in  other  cases,  be  presumed  as 
the  necessary  consequence  of  the  party's  act :  ante,  224.  When  ttje  de- 
parture is  evidently  for  a  laudable  purpose,  although  creditors  be  delayed, 
it  is  not  an  act  of  bankruptcy ;  as  leaving  home  to  recover  a  debt,  Fowler 
v.  Padget,  7  T.  R.  509 ;  or  to  arrange  with  a  creditor,  leaving  word  where 
he  is  gone,  Jlldridge  v.  Ireland,  cited  1  Taunt.  273,  sed  vide  Deffle  v. 
Desanges,  8  Taunt.  671,  3  Moo.  7;  or  for  any  other  lawful  purpose,  9 
East,  492, 4  Taunt.  603;  or  for  avoiding  altercation,  ib. 

Otherwise  Absenting  Himself]  These  words  are  not  confined  to  an 
absenting  from  a  dwelling-house ;  for,  if  a  trader  absent  himself  from 
any  place,  with  intent  to  delay  his  creditors,  it  is  an  act  of  bankruptcy : 
Hallen  v.  Homer,  1  C.  &  P.  108;  Curteis  v.  Willis,  ib.  211.  Hence, 
where,  a  trader,  who  carried  on  a  business  at  a  counting-house,  went, 
away,  taking  his  books  with  him,  Fudine  v.  Da  Cossen,  1  N.  R.  234;  or 
where  a  trader  went  into  the  back  shop  in  a  neighbour's  house,  to  avoid 
being  seen  by  an  officer,  who,  he  said,  had  a  writ  against  him,  Chenow- 
elh v.  Hay,  1  M.  &  S.  676 ;  or  if  a  man,  being  arrested  for  debt,  escapes 
to  the  house  of  another  person,  and  is  there  denied  to  the  officer,  Bayly 
v.  Schofield,  ib.  338;  and  a  trader  secretly  withdrawing  himself  after 
he  has  been  arrested,  Phillips  v.  Peak,  Green,  B.  L.  52.  If  a  trader 
has  no  dwelling-house  or  counting-house,  his  withdrawing  himself  from 
the  usual  place  where  he  transacts  his  business,  or  is  to  be  found,  is  an  act 
of  bankruptcy;  therefore,  if  a  man  takes  up  a  temporary  abode  at  a  pub- 
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lie-house,  and  leaves  it  for  fear  of  his  creditors,  Holroyd  v.  Gwynnt,  9 
Taunt.  176 ;  so,  if  a  man  having  no  known  place  of  abode,  but  who  is 
in  the  habit  of  attending  the  Royal  Exchange,  to  transact  his  business 
there,  leaves  it  on  the  approach  of  his  creditors,  desiring  a  friend  to  say 
he  is  not  there,  or  breaks  an  appointment  he  has  made  with  a  creditor  to 
meet  him,  there,  to  pay  his  debt,  if  it  be  done  with  the  intention  to  delay 
his  creditors,  Ginmingham  v.  Laing,  2  Marsh,  236,  6  Taunt  53* ;  or 
where  the  proprietor  of  a  theatre  retired  behind  the  scenes  to  avoid  a 
sheriff's  officer,  desiring  to  be  denied  him,  ib.  Where  a  party  makes  an 
appointment  to  meet  a  creditor  at  a  particular  place,  and  fails  to  do  so,  it 
will  not  constitute  an  act  of  bankruptcy,  unless  it  afford  strong  evidence 
of  an  intention  to  delay  his  creditors:  Tucker  v.  Jones,  2  Bing.  2;  School- 
ing v.  Green9  3  Stark.  149.  A  trader  leaving  his  shop,  and  desiring  his 
servant  to  make  some  excuse  for  his  absence,  in  the  event  of  a  creditor's 
calling  is  sufficient  evidence  to  lay  before  a  jury  of  an  act  of  bankruptcy: 
Deffle  v.  Desanges,  8  Taunt.  671 ;  3  Moo.  7,  4.  Where  a  trader  of  the 
creditor's  attorney  goes  to  the  office  of  the  latter,  to  avoid  being  arrested 
in  the  street,  it  has  been  held,  that  by  so  doing,  he  did  not  commit  an  act 
of  bankruptcy :  Mills  v.  Ellon,  3  Price  142. 

Beginning  lo  keep  his  house.]  If  a  trader  seclude  himself  up  in  his 
hcftise,  to  avoid  the  fair  importunity  of  his  creditors,  who  are  thus  deprived 
of  the  means  of  communicating  with  him,  he  begins  to  keep 
[*226]  house:  *p.  Ld.  Ellenb.,  Dudley  v.  Vaughan,  1  Camp.  271. 
Proof  of  a  denial  is  not  in  all  cases  requisite  to  substantiate  an 
act  of  bankruptcy,  by  the  trader  beginning  to  keep  his  house,  though  for* 
merly  it  was  indispensable,  Garrat  v.  Moule,  5  T.  R.  575 ;  as,  where  a 
trader  removed  from  his  country-house  to  his  parlour,  to  avoid  personal 
application  to  him,  Dudley  v.  Vaughan,  1  Camp.  271 ;  or  where  he 
retired  from  the  place  where  he  usually  sat  into  a  back  room,  and  drew 
the  curtains,  King  v.  Bebb,  1  M.  &  S.  354;  or  where  he  confined  himself 
for  nearly  a  month  to  his  bed-room,  except  Sundays,  Bay  ley  v.  Schofitld, 
ib.,  338;  or  where  he  ordered  his  doors  to  be  kept  shut,  and  not  opened 
till  it  was  ascertained  from  the  window  who  the  person  was  who  sought 
admittance,  Harvey  v.  Ramsbotlom,  1  B.  &  C.  55,  2  D.  &  R.  142 ;  but 
shutting  up  a  banking-house  is  not  evidence  of  a  keeping-house  on  the 
part  of  a  partner,  whose  residence  ie  elsewhere:  ex  p.  Mayor,  19  Ves.  543. 
A*  trader's  secreting  himself  in  the  house  of  a  friend,  where  persons  have 
been  in  the  habit  of  calling  on  him,  will  constitute  a  sufficient  act  of  bank* 
ruptcy:  Cur  lets  v.  Willis,  R.  &  M.  58;  4  D.  &  R.  224,  s.  c. 

A  general  order  to  be  denied  is  alone  sufficient  evidence  of  a  beginning 
to  keep  house:  Lloyd  v.  Heathcoal,  2  B.  &  B.  388;  5  Moo.  129.  The 
order  to  deny  must  be  proved  to  have  been  given  by  the  trader  himself, 
Dudley  v.  Vaughan,  1  Camp.  271,  ex  p.  Foster,  17  Ves.  416;  and  an 
order  given  by  a  trader  to  his  wife  to  deny  him,  is  sufficient  evidence  of 
keeping  house:  Lloyd  v.  Heathcoal,  2  B.  &  B.-388;  ex  p.  Hall,  1  Atk. 
201.  If  a  trader  give  a  general  order  to  be  denied,  and  is  denied  to  a  par* 
ticular  creditor,  it  is  evidence  of  keeping  house,  though  the  party  calling 
is  not  the  objectionable  person,  and  such  fact  is  made  known  to  him: 
Mucloto  v.  May,  1  Taunt  479 ;  Colkett  v.  Freeman,  2  T.  R.  59.  It  will 
still  be  evidence  of  a  keeping  house,  though  the  trader  be  seen  by  the 
creditor  at  the  time  of  denial:  ex  p.  Bamford,  15  Ves.  451.    A  denial  on 
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a  Sunday  has  been  deemed  not  to  be  evidence  of  a  keeping  house,  even 
though  the  trader  appointed  the  creditor  to  come  on  that  day  for  the  pur- 
pose of  settling  accounts:  ex  p.  Preston,  2  V.  &  B.  312.  A  denial  to  a 
person  merely  demanding  payment  of  a  debt,  but  not  demanding  an  inter- 
view with  the  trader  himself,  is  not  evidence  of  a  beginning  to  keep  house, 
Dudley  v.  Vaughan,  1  Camp.  271 ;  nor  is  the  denial  to  a  person  calling 
to  obtain  the  trader's  execution  of  a  bail-bond,  according  to  a  promise 
made  by  him  when  arrested :  Schooling  v.  Zee,  3  Stark.  149 ;  but  see 
Deacon,  56,  n.  But  a  denial  made  to  a  creditor,  under  an  idea  that  his 
object  in  calling  was  to  demand  payment  of  a  debt,  is  evidence  of  keeping 
house,  though,  in  fact,  that  was  not  not.  his  object :  ex  p.  White,  3  V.  £ 
B.  128;  ex  p.  Harris,  2  Rose,  67,  s.  c.  It  matters  not  whether  the  deuial 
be  to  a  creditor  or  not:  Eden,  23.  A  denial  to  several  persons,  whom 
the  trader's  servant  supposed  to  be  creditors,  is  evidence  for  a  jury  as  to 
the  trader's  intention:  Jameson  v.  Earner,  1  Esp.  Rep.  381.  So,  a  de- 
nial to  a  collector  of  taxes  is  evidence  of  a  beginning  to  keep  house,  San- 
derson v.  Laforest?!  C.  &  P.  46,  336 ;  or  where  the  party  called  in  con- 
sequence of  the  dishonour  of  a  bill,  and  was  denied,  B  leas  by  v.  Crossley, 
2  C.  &  P.  213 ;  or  a  denial  to  the  collector  of  the  church  and  highway 
rates,  Lloyd  v.  Heatheote,  2  B.  &  B.  388,5  Moo.  129;  for  it  is  the  inten- 
tion of  the  party  in  being  denied,  and  not  the  object  of  the  person  calling, 
which  will  be  considered  to  constitute  a  keeping  house,  Deacon,  55 ;  the 
act  of  bankruptcy  depending  on  the  intent  to  delay,  and  not  on  the  intent 
being  productive  of  the  efffect:  p.  Bay  ley,  J.,  Chenoweth  v.  Hay,  1  M.  & 
S.  679.  A  banker  stopping  payment,  or  refusing  to  pay  money  when 
called  on  for  that  purpose,  does  not  'thereby  commit  an  act  of  bankruptcy, 
if  he  keeps  his  shop  open,  and  does  not  conceal  himself:  7  Mod.  139. 

The  period  during  which  the  trader  keeps  his  house  is  not  material : 
Palm*  325.  A  denial  once  having  been  made,  is  evidence  of  a  beginning 
to  keep  house,  though  the  creditor  be  afterwards  admitted  in 
consequence  *of  his  importunity,  Wood  v.  Thwaites,  3  Esp.  [*227] 
Rep.  245 ;  and  though  the  trader  deny  himself,  and  afterwards 
appear  in  public,  and  pay  the  debt :  Colkett  v.  Freeman,  2  T.  R.  59. 
Where  a  general  order  to  be  denied  is  given,  the  fact  of  the  trader's  being 
subsequently  denied  on  account  of  illness  will  not  affect  the  act  of  bank- 
ruptcy, as  the  intention  will  be  referable  to  his  previous  orders:  Lazarus 
v.  Waithman,  5  Moo.  863.  Where  a  trader  was  in  the  rules  of  the  K. 
B.,  and  had  come  to  his  house  out  of  the  rules,  and  was  there  denied*  it 
was  held  to  be  evidence  of  keeping  his  house,  Hughes  v.  Gilman,  2  C. 
&  P.  32;  and  a  denial  at  the  trader's  lodgings,  not  his  usual  place  of  resi- 
dence, is  also  evidence:  Park  v.  Prosser,  1  C.  &  P.  176. 

The  intention  in  a  trader's  being  denied  may  be  explained  away,  and 
the  presumption  of  its  having  been  done  with  the  supposed  intent  to  delay 
creditors  may  be  repelled ;  as,  by  his  being  denied  whilst  at  dinner,  or 
engaged  in  business,  Shew  v.  Thompson,  Holt,  159,  Lloyd  v.  Heatheote, 
%  B.  &  B.  392 ;  or  at  an  unseasonable  hour;  and, on  many  other  occasions, 
which  may  easily  be  imagined,  he  may  refuse  to  see  his  creditors,  with- 
out meaning  to  delay  them,  and  therefore  without  committing  an  act  of 
bankruptcy,  although  they  should  for  a  time  be  delayed ;  p.  Ld.  Ellenb., 
Smith  v.  Currie,  3  Camp.  350.  So,  as  we  have  just  seen,  a  denial  on  a 
Sunday  is  not  evidence  of  an  act  of  bankruptcy :  ex  p.  Hall,  1  Atk.  201 ; 
Stafford  v.  Clarke,  1  C.  &  P.  27;  ex  p.  Preston,  2  V.  &  B.  312. 
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Suffering  himself  to  be  Arrested  for  any  Debt  not  Due.']  The  object 
of  this  enactment,  as  observed  by  Mr.  Deacon  is,  no  doubt,  to  provide 
against  a  voluntary  submission  to  an  arrest  for  a  fictitious  debt ;  but  the 
suffering  himself  to  be  arrested  upon  a  bill  of  exchange  not  due,  or,  in- 
deed, for  any  debt  solvendum  infuturo  (if  the  intention  is  to  defeat  or 
delay  a  creditor,)  would,  it  is  apprehended,  come  within  the  meaning  of 
the  statute :  Deacon,  61. 

Yielding  himself  to  Prison.']  Where  a  trader,  capable  of  paying,  from 
fraudulent  motives,  voluntarily  goes  to  prison,  it  is  a  suf§cient  act  of  bank- 
ruptcy: ex  p.  Barton,  7  Vin.  61;  Rex  v.  Page,  7  Price,  616.  It  must  be 
done,  however,  with  the  intent  to  delay  his  creditors:  ante,  224.  A  bona 
fide  surrender  in  discharge  of  bail  will  not  constitute  an  act  of  bankruptcy 
within  the  meaning  of  this  clause. 

Suffering  himself  to  be  outlawed.]  To  render  outlawry  an  act  of 
bankruptcy,  it  must  have  been  suffered  with  an  intent  to  defraud  credi- 
tors, Radfor  v.  Bludworth,  1  Lev.  13:  and  the  outlawry  must  be  in 
England  or  Wales.  An  outlawry  in  a  county-palatine  will  be  sufficient. 
Stone,  124,  Co.  Dig.  Bankrupt;  an  outlawry  in  Ireland  will  not,  ibr. 
Deacon,  62. 

Procuring  himself  to  be  Arrested,  or  his  Goods,  Moneys,  or  Chattels, 
to  be  Attached,  Sequestered,  or  taken  in  Execution.]  Any  arrest  made 
by  a  man's  own  procurement  will  come  under,  this  provision;  it  being  im- 
material whether  the  arrest  is  for  a  real  or  a  fictitious  debt,  7  Vin.  Ab.  61 ; 
and,  if  the  party  procure  himself  to  be  outlawed,  it  will  be  equally  jan  act 
of  bankruptcy,  whether  the  debt  be  a  just  debt  or  not :  ex  p.  Barton,  ib. 
The  last  words  of  this  provision  were  not  included  in  1  Jac.  I,  c.  15,  s.  2; 
under  which  it  had  been  held,  that  a  fraudulent  execution,  though  void  as 
against  creditors,  was  not  a  procuring  of  goods  to  be.  attached,  which  meant 
only  a  proceeding  by  foreign  attachment :  Clarey  v.  Hay  ley,  Cowp.  427; 
Cooke,  118.  An  attachment  out  of  any  court  lor  mere  default  or  laches 
would  not  be  an  attachment  within  the  meaning  of  the  statute :  for  such  an 
attachment  could  not  be  considered  as  done  by  deft.'s  own  procurement: 

see  Com.  Dig.  Bankrupt,  C.  2.;  Deacon,  63.  Where  a  trader, 
[*228]  hearing  that  a  writ  of  f.  fa.  is  issued  against  *him,  clandestinely  • 

conveyed  his  goods  out  of  his  house,  and  concealed  them  pri- 
vately, in  order  to  prevent  them  from  being  levied  in  execution,  this,  it 
was  held,  though  a  palpable  fraud,  was  not  an  act  of  bankruptcy :  Cole  v. 
Davies,  1  LcL  Raym.  724.  The  arrest,  attachment,  sequestration,  or  exe- 
cution, must  be  proved  to  have  been  procured  by  the  bankrupt,  with  intent 
to  defeat  or  delay  his  creditors. 

Fraudulent  Conveyance.]  Making  or  causing  to  be  made,  either 
within  this  realm  or  elsewhere,  my  fraudulent  grant  or  conveyance  of 
any  of  his  lands,  tenements,  goods,  or  chattels;  or  making,* or  causing  to 
be  made,  any  fraudulent  gift,  delivery,  or  transfer,  of  any  of  his  goods 
or  chattels.  These  two  acts  of  bankruptcy  will  be  considered  together, 
as  there  is  in  principle  a  strict  analogy  between  them :  for  all  those  acts 
which  have  heretofore  been  deemed  to  be  fraudulent  preferences  will, 
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under  the  latter  of  these  provisions,  be  henceforth  ^considered  as  acta  of 
bankruptcy :  Eden,  25. 

This  provision  has  created  a  new  act  of  bankruptcy,  by  extending  the 
operation  of  the  1  Jac.  1,  c.  15,  s.  2,  to  deeds  executed  abroad.  It  has 
abo  created  a  new  act  of  bankruptcy  by  the  words — "any  fraudulent  gift, 
delivery,  or  transfer,  of  any  of  his  goods  or  chattels;"  thereby  removing 
a  great  inconsistency  that  formerly  prevailed  in  the  bankrupt  law ;  for, 
though  a  fraudulent  gift,  or  transfer  by  deed  was  held  an  act  of  bank- 
ruptcy, it  was  decided  that  a  sale,  or  any  transfer  of  goods  not  by  deed, 
however  fraudulent  the  scheme  might  be  in  preference  of  one  creditor  to 
another,  and  as  &ch  void,  was,  nevertheless,  not  an  act  of  bankruptcy: 
Deacon,  75 ;  4  Burr.  2478. 

The  fraudulent  conveyances,  contemplated  by  this  provision  are  those 
which  are  void  at  common  law,  or  under  the  stat.  of  Fraudulent  Convey- 
ances, 13  El.  c.  5 ;  and  those  which  are  fraudulent,  as  being  in  contraven- 
tion of  the  policy  of  the  bankrupt  laws,  in  preventing  a  fair  and  equal 
distribution  amongst  the  creditors,  or  in  preferring  one  creditor  to  another. 
Those  conveyances  which  are  void  at  common  law,  or  under  the 
Statute  of  Fraudulent  Conveyances,  will  be  considered, post,  "  TYover," 
u  Sheriff;99  the  present  considerations  will  be  confined  to  those  convey- 
ances which  aire  fraudulent,  being  in  contravention  of  the  policy  of  the 
bankrupt  laws. 

To  constitute  an  act  of  bankruptcy  under  the  first  part  of  this  clause, 
the  conveyance  must  appear  to  have  been  made  by  deed,  Martin  v. 
Pewtress,  4  Burr.  2478, 17  Ves.  202,  and  the  deed  must  be  a  valid  one, 
therefore,  a  conveyance  by  deed  without  a  stamp,  Whitwell  v.  Bimsdale, 
Pea.  168,  or  not  executed  by  a  person  who  must  have  been  a  party  to  it, 
Jlntram  v.  Chase,  15  East,  212,  Beach  v.  Gouch,  Holt,  C.  15,  does  not 
constitute  an  act  of  bankruptcy;  nor  does  it  where,  in  evidence,  it  appears 
that  the  conveyance  was  made  contrary  to  the  intention  of  the  bankrupt 
himself:  ex  p.  Norris,  1  G.  &  J.  233.  Where  the  deed  was  intended  for 
etecution  by  three  persons,  and  was  incapable  of  operation  unless  exe- 
cuted by  them  all,  the  court  was  of  opinion  that  it  could  not  be  considered 
an  act  of  bankruptcy  where  executed  only  by  one :  Button  v.  Morrison, 
17  Ves.  190. 

An  assignment  of  all  a  trader's  effects  may  be  an  act  of  bankruptcy, 
whether  it  be  upon  trust  for  the  benefit  of  one  creditor,  Wilson  v.  Day, 
2  Burr.  877,  or  of  several,  Compton  v.  Bedford,  1  W.  Bla.  362,  or  of  aU, 
to  the  exclusion  of  one,  ex  p.  Foord,  cited  1  Burr.  477.  And,  as  it  is  the 
execution  of  the  deed  that  creates  the  act  of  bankruptcy,  the  conveyance 
produces  that  effect,  although  there  be  a  proviso  that  it  shall  be  void  if 
the  trustees  think  fit,  ib.,  4  East,  230;  or  if  any  one  of  the  creditors  re- 
fuse his  acquiescence,  Kettle  v.  Hammond,  1  Cooke,  B.  L.  106,  Earhart 
v.  Wilson,  8  T.  R.  140 ;  or  if  all  the  creditors  do  not  sign,  or«if  a  commis- 
sion of  bankruptcy  be  taken  out  within  a  given  period :  But- 
ton v.  Morrison,  *17  Ves,  199 ;  1  Rose,  213.  It  is  immaterial  [*229] 
whether  the  assignment  is  made  to  secure  a  present  debt1  or  to 
indemnify  a  surety  who  is  only  likely  to  become  a  creditor :  Hassells  v. 
Simpson,  Doug.  89.  . 

An  assignment  of  all  a  trader's  property  for  the  benefit  even  of  all  his 
creditors  will  amount  to  an  act  of  bankruptcy,  Kettle  v.  Hammond, 
1  Cooke,  B.  L.  89,  Eekhardt  v.  Wilson,  8  T.  R.  140,  Deacon,  B.  L.  60, 70; 
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and  a  condition  being  annexed  to  the  assignment,  will  not,  in  general,  do 
away  with  its  effect :  ante,  228.  An  assignment,  however,  to  trustees  far 
the  benefit  of  all  the  creditors,  does  not  constitute  an  act  of  bankruptcy, 
unless  a  commission  issues  within  six  months,  and  unless  the  deed  is 
executed  by  every  trustee  within  15  days  after  the  execution  of  it  by 
the  trader,  and  the  execution  of  it,  both  by  the  trader  and  the  trustees, 
be  attested  by  an  attorney  or  solicitor,  and  notice  be  given  within  two 
months  after  the  execution  by  the  trader  (if  he  reside  in  London,  or 
within  40  miles  thereof),  in  the  London  Gazette,  and  in  two  London 
daily  newspapers;  and  if  he  reside  beyond  that  distance,  then  in  the 
Gazette  and  one.London  daily  newspaper,  and  one  provincial  newspaper, 

Sublished  near  to  the  trader's  residence ;  which  notice  must  contain  the 
ate  and  execution  of  the  deed,  and  the  name  and  place  of  abode  respec- 
tively of  every  such  trustee,  and  of  such  attorney  or  solicitor :  s.  4, 6  Geo.  4, 
e.  16.  And  such  an  assignment  will  only  constitute  an  act  of  bankruptcy, 
when  the  creditors  do  not  all  assent  to  the  deed ;  as  no  creditor,  who  ie 
either  a  party  or  privy  to  the  assignment,  or  has  even  acted  under  it,  can 
afterwards  set  it  up  as  an  act  of  .bankruptcy :  Bamford  v.  Baron* 
2  T.  R.  594,  n.;  ex  p.  Cawkwell,  1  Rose,  313;  1  P.  Smith,  118;  ex  p. 
Crawford,  1  Christ.  B.  L.  137, 182 ;  Back  v.  Gooch,  I  Holt,  13 ;  4  Camp. 
232 ;  Hicks  v.  Burfitt,  ib.,  233,  n.;  ex  p.  Shaw,  1  Mod.  598;  1  G.  &  J. 
84 ;  ex  p.  Kilner,  Buck.  104 ;  ex  p.  Buttier,  ib.  426.  This,  however  only 
eetops  such  a  creditor  as  petitioning  creditor,  and  not  a  person  who  may 
happen  to  be  elected  an  assignee  under  the  commission,  Tappenden  v. 
Burgess,  4  East,  230;  nor  is  a  party  estopped  from  suing  out  a  com- 
mission upon  a  different  act  of  bankruptcy,  committed  by  the  trader 
previously  to,  and  independent  of,  the  deed :  Doe  v.  Anderson,  1  Stark. 
262. 

A  colourable  exception  in  a  grant  or  conveyance  of  an  inconsiderable 
part  of  a  trader's  property,  will  not  prevent  the  same  being  considered  as 
an  act  of  bankruptcy:  as,  where  a  trader  made  an  assignment  of  the  bulk 
of  his  property  (except  his  household  goods  and  some  other  articles,)  to 
trustees,  in  trust  for  the  benefit  of  themselves,  and  the  creditors  mentioned 
in  a  schedule,  and  in  which  schedule  one  creditor  was  purposely  omitted, 
it  was  considered  an  act  of  bankruptcy:  ex.  p.  Foord,  1  Burr.  477;  and 
see  Barney  v.  Davidson,  1  B.  &  B.  408;  Compton  v.  Bedford,!  Yf.  BUl 
362.  And  stf,  where  a  trader  mortgaged  all  his  stock  in  trade,  excepting 
household  goods  and  debts,  which  were  very  inconsiderable:  Law  v.  Skin- 
ner, 2  W.  Bla.  R.  996. 

An  assignment  oipart  of  a  trader's  effects  to  a  particular  creditor,  as  it 
carries  with  it  no  intrinsic  evidence  of  fraud,  must,  to  constitute  it  an  act 
of  bankruptcy,  be  expressly  shown  in  evidence  to  have  been  done  in  con- 
templation of  bankruptcy,  and  consequently  with  the  intent  to  give  the 
grantee  a  preference  over  the  other  creditors;  for,  generally  speaking,  a 
solvent  trader  has  a  right  to  make  over  any  portion  of  his  property  that 
he  chooses,  either  in  satisfaction  of  a  debt,  or  for  any  purpose :  see  Jacob 
v.  Shepherd,  1  Burr.  478.  It  is  only,  therefore,  when  his  circumstances 
are  such  as  must  render  him  unable  to  pay  all  his  creditors  their  demand 
in  full,  that  an  assignment  of  part  of  his  effects  to  one  creditor,  can  be 
considered  to  have  been  done  with  intent  to  give  that  creditor  an  undue 
preference  over  the  rest,  and  in  contemplation  of  bankruptcy  i  Deacon,  71. 
Where  a  trader,  who  would  only  pay  8s.  in  the  pound,  and  who  was 
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i  with  an  attachment  cmt  of  Chancery  for  not  paying  a  debt, 
assigned  a  lease,  being  part  of  his  estate,  to  secure  certain  credi- 
tors, "and  then  in  trust  for  himself,  Devon  v.  Watts,  Dough.  86;  [*230] 
or  where  a  trader,  three  days  before  he  absconded,  made  an 
assignment  to  bis  son,  (who  was  a  creditor  to  a  much  larger  amount)  of  part 
of  has  real  and  personal  estate,  Bound  v.  Byde,  Co.  Bl.  100;  these,  and 
similar  transactions,  hare  been  considered  acts  of  bankruptcy:  Wilson  v. 
Davy,  2  Burr,  827;  Compton  v.  Bedford,  1  W.  Bla.  R.  368;  Butcher  v. 
Baato,  Doug.  982;  Newton  v.  Chant  ler,  7  East,  138.  So,  also,  a  trader, 
the  night  before  be  absconded,  inclosing  bills  of  exchange  to  a  creditor, 
Harmon  v.  Fisher,  Cowp.  117,  vide  Wilson  v.  Bat/our,  2  Camp.  579; 
or  making  a  pretended  sale  on  the  eve  of  bankruptcy,  Rust  v.  Cooper^ 
Cowp.  699;  or  paying  a  bill  of  exchange  before  it  became  due,  Singleton 
t.  Butler,  2  B.  &  P.  283 ;  hare  all  been  considered  fraudulently  prefer* 
ences;  and,  in  a  recent  case,  a  voluntary  payment,  under  circumstances 
which  might  reasonably  lead  the  creditor  to  believe  bankruptcy  probable, 
though  not  inevitable,  was  considered  a  preference:  Poland  v.  Olyn,  2  D. 
&  R.  310;  Eden,  B.  30.  It  is  undecided  whether  a  settlement  made  by 
a  trader  previous  to,  and  in  anticipation  of,  marriage,  is  fraudulent,  and 
an  act  of  bankruptcy;  if,  however,  it  can  be  proved  that  the  wife  was  a 
party  to  any  intent  to  defeat  or  delay  the  creditor,  such  a  settlement  would 
be  an  act  of  bankruptcy;  ex.  p.  Rutherford,  17  Ves.  268;  Campion  v. 
Cotton,  ib.  Where  a  trader,  being  in  insolvent  circumstances,  borrowed 
£120  of  his  brother,  and,  in  consideration  of  this  loan,  assigned  to  him 
one-third  of  all  his  effects,  and  absconded  two  days  after  the  assignment, 
thongh  the  brother  took  immediate  possession  of  the  goods,  and  exerted 
dear  acts  of  ownership,  by  exposing  them  to  sale,  and  carrying  on  the 
trade,  and  had  not  the  least  knowledge  of  the  insolvency,  the  court  held 
the  deed  invalid,  by  reason  of  the  preference:  Linton  v.  Bar  t  let  t,  3  Wils. 
47.  And,  even  where  a  trader  continued  to  carry  on  his  trade  for  three 
years  after  the  execution  of  a  conveyance  of  part  of  his  property  in  favour 
of  particular  creditors,  and  the  conveyance  itself  remained  in  the  posses* 
skm  of  the  bankrupt,  it  was  held  to  be  a  question  for  a  jury  to  consider, 
whether  such  a  conveyance  was  not  fraudulent,  as  being  voluntarily  made, 
and  in  order  to  give  an  undue  preference,  to  the  prejudice  of  the  general 
creditors:  Pulling  v.  Tucker,  4  B.  &  A.  382.  It  need  not  be  proved  that 
the  trader  actually  had  in  contemplation  an  act  of  bankruptcy  at  the  time 
the  creditor  pressed  for  payment  or  security,  and  thereby  obtained  such 
payment  or  security;  it  suffices  if,  from  the  facts,  such  contemplation  may 
be  inferred, or  that  the  transaction  was  fraudulent  at  common  law:  Harts- 
horn ▼.  Stodden,  3  B.  &  P.  583;  Crosby  v.  Crouch,  11  East,  261. 

But  an  assignment  of  any  part  of  a  trader's  effects  will  only  be  fraud- 
ulent, if  made  in  contemplation  of  .bankruptcy,  and  with  a  view  to  prefer 
cm  creditor  to  another;  for,  if  made  bona  fide  for  a  just  debt,  and  without 
contemplating  such 'an  event,  it  will  then  neither  be  void,  nor  an  act  of 
bankruptcy.  As,  where  a  trader,  some  months  before  his  bankruptcy, 
assigned  certain  goods  in  the  hands  of  his  factors,  for  a  particular  creditor, 
in  trast  for  himself  and  certain  other  creditors,  and  the  trusts  of  the  deed 
were  at  once  openly  carried  into  execution,  such  an  assignment  was 
deemed  not  to  constitute  an  act  of  bankruptcy :  Jacob  v.  Shepherd,  1  Bun; 
471.  So,  the  assignment  of  several  debts  mentioned  in  a  schedule  annexed 
ta  the  assignment  to  indemnify  the^oretiee  of  the  assignor,  has  been  held 
VOL.  i.  34 
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good,  the  party  not  becoming  a  bankrupt  till  a  month  afterwards,  and  not 
having  his  bankruptcy  in  contemplation  at  the  time  of  the  assignment: 
Unwin  v.  Oliver,  1  Burr.  481. 

The  mere  circumstance  of  the  trader's  being  in  insolvent  circumstances, 
of  contemplating  insolvency,  at  the  time  of  the  assignment,  is  not  conclu- 
sive evidence  that  he  contemplated  bankruptcy,  there  being  no  fraud,  and 
no  design  to  put  the  property  in  a  train  of  distribution  different  from  that 
of  the  bankrupt  law:  Burnty  v.  Vyner,  1B.&B.  482;  and  see  5  Taunt. 
109 ;  1 B.  &  C.  5 ;  2  D.  &  R.  25.  Where  A.,  a  trader,  purchased 
[#231  ]  goods  *from  B.  on  the  8th  October,  for  exportation,  but  finding 
that  he  must  stop  payment,  and  that  he  could  not  apply  the  goods 
to  the  purpose  for  which  they  were  bought,  he  returned  them  on  16th 
October  to  B.,  and  on  the  17th  he  stopped  payment ;  though  expecting 
remittances  from  abroad  more  than  sufficient  to  pay  his  debts,  he  had  no 
doubt  that  his  creditors  would  give  him  time :  they,  however,  refusing,  he 
was  made  bankrupt  on  2d  November.  Under  these  circumstances,  it  was 
held,  that  the  jury  were  warranted  in  finding  that  the  delivery  of  the 
goods  was  not  made  in  contemplation  of  bankruptcy :  Fidgton  v.  Sharp, 
1  Marsh.  196. 

The  assignment  must  be  voluntary,  to  constitute  it  an  act  of  bank- 
ruptcy:  2  B.  &  P.  583.  If  a  trader  give  preference  to  his  creditor,  under 
threat,  or  apprehension  of  an  arrest  or  legal  process,  however  groundless, 
such  preference  is  no  act  of  bankruptcy :  Thompson  v.  Freeman,  1T.R. 
155.  A  delivery,  under  a  threat  of  criminal  prosecution,  is  not  an  act  of 
bankruptcy :  Carrol  v.  Z)<  Tastet,  1  Christ.  165 :  nor  is  it  so  where  the 
trader  acts  under  the  importunity  of  his  creditor :'  Cooper  v.  Cough,  1  T. 
R.  156,  n.;  Smith  v.  Payne,  6  T.  R.  152;  ex.  p.  Spudamore,$  Ves.  85; 
Arbonir  v.  Hanbury,  Holt,  ti/504,  575.  A  trader,  complying  with  an 
importunate  demand  for  a  farther  security  for  a  debt  not  yet  due,  does 
not  thereby  commit  an  act  of  bankruptcy:  Crosby  v.  Crouch,  2  Camp. 
168;  Hartshorn  v.  Slodden,  2  B.  &  P.  582.  Where  a  trader,  without 
solicitation,  and  in  contemplation  of  stopping  payment,  put  three  checks 
into  the  hands  of  his  clerk,  to  be  delivered  to  a  creditor,  at  the  counting* 
house  of  the  latter,  but,  before  delivery,  the  creditor  called  upon  the  trader, 
and  demanded  payment  of  his  debt,  it  was  ruled,  that  the  intention  of 
making  a  voluntary  preference  not  having  been  consummated,  the  pay- 
ment stood  good :  Bay  ley  v.  Ballard,  1  Camp.  416.  But,  where  a  trader, 
being  pressed  for  payment  or  security,  gave  a  bill  of  sale  of  apparently 
the  whole  of  his  stock,  the  court  held  that,  inasmuch  as  the  act  did  not 
redeem  him  even  from  any  present  difficulty,  which  is  the  ordinary  motive 
for  such  an  act,  when  done  under  the  pressure  of  a  threat,  it  was  evident 
it  was  not  done  under  such  pressure,  but  voluntarily,  and  with  a  view  to 
prefer  the  particular  creditor,  in  contemplation  of  bankruptcy :  Thornton  v. 
Hargreaves,  7  East,  544.  And,  where  a  trader,  on  being  pressed,  con- 
veyed estates  in  trust  to  sell,  and  pay  the  pressing  creditor,  with  a  further 
trust  to  pay  debts  to  certain  relatives,  the  court  considered  this  to  be  an 
undue  preference,  in  contemplation  of  bankruptcy,  and  an  act  of  bankrupt* 
cy :  Morgan  v.  Horseman,  3  Taunt.  241 ;  Eden,  32.  Where  the  acceptor  of 
a  bill, two  days  before  the  expiration  of  the  time  for  which  the  bill  was  origi- 
nally drawn,  called  upon  the  endorser,  and  informed  him,  privately,  that 
he  was  insolvent;  ihe  endorser  insisted  on  being  paid  the  amount  of  the 
bill,  offering,  at  the  same  time,  to  become  security  to  the  creditors  for  so 
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much  as  the  estate  should  produce ;  whereupon  the  acceptor  paid  it,  and, 
four  days  afterwards,  became  a  bankrupt ;  it  appeared,  also,  that  the  bill 
had  been  altered,  so  as  to  make  it  fall  due  before  this  transaction,  but 
without  the  endorser's  knowledge :  these  circumstances  were  held  suffi- 
cient evidence  of  a  fraudulent  preference,  and  act  of  bankruptcy:  Single- 
ton v.  Butler,  9  B.  &  P.  283. 

The  assignment  must  be  proved  to  be  of  the  trader's  own  property,  and 
not  of  property  conveyed  by  another  person,  to  or  in  trust  for  him. 
Where  A.  and  B.,  being  partners  and  insolvent,  A.  assigned  certain  pro- 
perty to  B.,  in  trust  for  the  wife  of  B.  (who  was  a  daughter,)  it  was  held 
to  be  no  act  of  bankruptcy  by  B.,  though  he  was  a  party  to  the  deed. 
fPhitwellv.  Thompson,  1  Esp.  Rep.  68,  71.  A  return  to  the  lender  of  a 
check  given  for  a  specific  purpose,  and  not  applied  to  it,  would  not,  it 
seems,  be  considered  fraudulent,  so  as  to  constitute  an  act  of  bankruptcy: 
Moore  y.  Barthrop,  1  B.  &  C.  5 ;  2  D.  &  R.  25. 

•As  to  the  Mode  of  Proving  the  Chant,  Conveyance,  or 
Transfer,  *£*.]  In  the  case  of  a  deed,  it  must  be  proved  in  the  [*232] 
usual  way,  by  calling  a  subscribing  witness :  post, "  Deed."  An 
admission  by  the  deft,  of  the  deed,  will  not  dispense  with  this  evidence, 
not  even  if  the  deft,  is  a  party  to  the  deed,  Abbott  v.  Plumbe,  1  Doug. 
SI  6, 4  East,  53,  and  notwithstanding  the  deft,  at  the  trial,  should  produce 
the  deed,  in  compliance  with  a  notice :  Gordon  v.  Secretary,  8  East,  548. 
But,  if  the  deft.,  in  pursuance  of  a  notice,  produces  a  deed  to  which  he  is 
not  only  a  party,  but  under  which  he  holds  property,  or  claims  any  bene- 
ficial estate,  it  will  then  not  be  necessary  that  pit  should  call  an  attesting 
witness  to  prove  the  execution:  Pearce  v..  Hooper,  3  Taunt.  82 :  Orr  v. 
Morise,  3  B.  &  B.  139 ;  Deacon,  771.  And,  upon  this  principle,  it  seems 
that,  where  a  fraudulent  bill  of  sale  is  given  by  the  bankrupt  to  the  deft, 
the  admission  by  the  bankrupt,  of  the  execution  of  the  deed,  in  his  exami- 
nation before  the  commissioners,  would,  in  an  action  of  trover,  brought  by 
the  assignees  to  recover  the  property  claimed  by  the  deft,  under  the  deed, 
supersede  the  necessity  of  calling  the  subscribing  witness :  Bowles  v.  Lacy- 
worthy,  5  T.  R.  366.  It  has  been  held,  that  an  agreement  not  stamped 
cannot  be  received  as  evidence,  even  to  show  that  the  party  meant  to 
commit  a  fraud  by  such  deed,  Whitwell  v.  Dimsdale,  Pea.  Rep.  167: 
however,  the  conveyance  will  enure,  as  an  act  of  bankruptcy,  although  it 
is  void  through  fraud,  as  in  the  case  of  an  insolvent  trader,  who  conveys 
to  an  infant  son,  Whitwell  v.  Thompson,  1  Esp.  Rep.  68.  As  to  the 
proof  of  a  gift  or  transfer,  that  must  depend  on  the  particular  circumstances 
of  the  case.  Where  a  deed  cannot  be  produced  before  the  commissioners, 
they  may  receive  parol  evidence  of  its  contents,  em.  p.  Cawkwell,  19  Ves. 
234 ;  and,  where  the  party  in  whose  possession  it  is,  refuses  to  produce  it, 
he  may  be  committed,  6  6. 4,  c.  16,  s.  24,  Buck.  17.  To  prove  the  fraudu- 
lent nature  of  the  conveyance  or  transfer,  proof  may  be  inferred  from  ex- 
trinsic circumstances,  as  the  situation  of  the  trader  and  his  affairs,  &c,  as 
well  as  from  the  deed  itself,  or  from  the  grant  or  transfer.  The  circum- 
stances which,  extrinsic  of  the  deed,  usually  afford  evidence  of  fraud,'  are 
the  embarrassed  state  of  the  trader's  affairs,  or  that  he  was  actually  insol- 
vent at  the  time,  and  that  he  knew  that  he  was  so,  Newton  v.  Chantler, 
7  East,  138;  and  was  on  the  eve  of  a  contemplated  bankruptcy,  Devon  v. 
Watts,  1  Doug.  95 ;  that  he  intended  to  give  an  undue  preference  to  a 
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particular  emitter,  Morgan  v.  Horseman,  3  Taunt.  Ml;  and  this  *e 

E  roved  by  his  conduct,  and  cotemporary  declarations,  or  other  acts;  that 
e  executed  the  deed  at  an  unseasonable  hour  of  the  night,  or  under  other 
suspicious  circumstances:  Compton  v.  Bedford,  1  BL  R.  362.  And  it. 
would  be  sufficient  to  show  in  evidence,  that  this  would  be  the  effect  ot 
the  conveyance $  and  it  would  be  no  answer  to  show,  that,  as  between  the 

rties  themselves,  the  transaction  was  fair  and  honourable,  Montague's 
L.  66,  and  for  a  good  and  valuable  consideration,  or  that  it  was  the 
result  of  importunity,  Butcher  v.  East,  Doug.  294 ;  or  even  of  compulsion, 
Newton  v.  Chantler,  7  East,  135,  on  the  part  of  the  creditor,  if  the  neces- 
sary consequence  would  be  to  give  an  undue  preference  to  one  or  more 
creditors,  to  the  prejudice  and  exclusion  of  the  rest,  Worsley  v.  Demattos, 

1  Burr.  467 ;  though  it  might  show  the  trader's  solvency  at  the  time  of 
executing  the  deed,  and  the  benefit  resulting  to  the  creditors  in  general. 

Though  remaining  in  possession  of  the  property  after  the  assignment 
is  prima  facie  evidence  of  fraud ;  post,  237,  «  Trover,"  yet,  when  such 
possession  is  given  to  the  creditor  as  the  nature  of  the  case  will  admit, 
that  will  remove  any  imputation  of  fraud,  as,  in  cases  where  the  goods 
are  bulky,  or  in  a  place  of  distant  deposit,  there  cannot  be  an  actual  de- 
livery ;•  in  which  casq  a  delivery  of  a  symbol  of  ownership  will  then  be 
sufficient :  Manton  v.  Moora,  7  T.  R.  67;  Barney  v.  Davison,  1  B.  &  B. 
408;  4  Moo.  126 ;  ib.  482;  post  "  Trover."  Where  a  trader  assigned  all 
his  estate  and  interest  in  certain  premises,  and  also  all  his  stock  in  trade 

to  a  particular  creditor,  for  the  purpose  of  securing  him  the  re- 
[*233]   payment  of  advances,  at  the  same  *time  remaining  himself  in 

possession  of  every  thing  conveyed  by  the  deed,  and  having  in 
fact  nothing  of  value,  but  what  was  comprised  therein,  he  was  held  to 
have  committed  an  attack  of  bankruptcy:  Worsley  v.  Be  Mattos,  1  Burr. 
467.  And,  so,  where  a  trader,  finding  he  could  not  stand  his  ground, 
assigned  to  one  of  his  creditors  every  thing  he  had  in  the  world,  to  secure 
an  unliquidated  debt,  keeping  possession  of  the  property,  and  giving  a 
letter  of  attorney  to  his  own  clerk,  to  collect  in  the  debts:  Wilson  v.  Day, 

2  Burr.  927. 

It  must  be  remembered,  that  the  intent  and  purpose  of  the  bankrupt, 
in  making  the  grant  or  conveyance,  must  be  always  considered  in  decid- 
ing whether  such  grant  or  conveyance  was  fraudulent,  and  contrary  to 
the  policy  of  the  bankrupt  laws :  ante,  224.  The  intent  must  be  to  de- 
feat and  delay  the  trader's  creditors.  An  assignment  made  by  a  trader 
resident  in  India,  of  all  his  effects,  in  trust  for  creditors,  in  certain  propor- 
tions, agreed  upon  by  all  parties  there,  has  been  held  not  to  be  an  act  of 
bankruptcy,  the  transaction  appearing  perfectly  fair  at  the  time,  and  with- 
out any  fraudulent  intention :  Ingtts  v.  Grant,  5  T.  R.  530. 

Making  or  causing  to  be  Made,  any  Fraudulent  Surrender  of  any  qf 
his  copyhold  Lands  or  Tenements.'}  This  is  an  act  of  bankruptcy 
created  to  remedy  an  inconvenience  in  the  old  law,  under  which  it  was 
held,  that  no  process  of  execution  could  issue  to  levy  a  debt  upon  a  copy- 
hold estate.  And  a  surrender  of  copyhold  property,  however  fraudulent, 
was  not  an  act  of  bankruptcy :  ex  p.  Cockshott,  3  Bro.  C.  C.  502 :  1 
Cooke,  B.  L.  162. 

Lying  in  Prison.]  Any  trader,  having  been  arrested  or  committed 
to  prison  for  debt,  or  any  attachment  for  non-payment  qf  money,  and 
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thcrcupon,or  any  other  arrest  or  commitment  far  debt,  or  non-payment 
of  money,  or  upon  any  detention  for  debt,  lying  in  prison  for  21  days, 
or  having  bten  arrested  or  committed  to  prison  for  any  other  cause, 
lying  in  prison  for  21  days,  after  any  detainer  of  debt  lodged  against 
him,  and  not  discharged,  he  shall  be  thereby  deemed  to  have  committed 
an  act  of  bankruptcy:  6  Geo.  4,  c  16,  s.  5.  There  needs  no  intent  to 
delay  creditors  on  the  part  of  the  trader,  to  constitute  any  of  these  acts  aa 
act  of  bankruptcy:  9  East,  487.  The  arrest  must  be  a  legal  arrest,  and 
it  will  be  insufficient  to  ground  an  act  of  bankruptcy,  however  lawful  it 
subsequently  becomes,  if  it  were  illegal  in  its  conception :  Beacon,  77. 
The  debt  for  which  the  arrest  is  made,  must  be  a  real  subsisting  legal 
debt.  Therefore,  an  arrest  by  an  executor  before  probate,  is  insufficient, 
3  Lev.  439.  T.  Raym.  478,  s.  c ;  so  an  arrest  on  a  bond,  before  the  day  of 
payment,  and  so  is  an  arrest  on  an  equitable  demand,  when  the  remedy  is 
by  bill  for  specific  performance :  ex  p.  Hilly ard,  1  Atk.  147 ;  2  Ves.  407; 
Eden,  B.  L.  35.  A  penalty  due  to  die  crown  is  a  sufficient  debt :  Cobb  v. 
,  Symonds,  1  D.  &  R.  Ill ;  5  B.  &  A.  516,  s.  c.    And  a-  party  lying  in 

r'  on  under  &  magistrate's  warrant  of  commitment,  in  force  at  the  time 
was  under  civil  process  for  debt,  is  an  act  of  bankruptcy;  Bex  v. 
Page,  7  Price,  616 ;  3  Moo.  656  ;  1  B.  &  B.  368,  s.  c. ;  Eden.  34.  • 

The  lying  in  prison  must  be  for  the  uninterrupted  period  of,  and  the 
bankrupt  must  be  in  actual  custody,  21  days,  under  the  arrest  or  com* 
mitment  ;  and,  where  an  interruption  has  taken  place,  the  act  of  bank* 
ruptcy  will  have  relation  to  the  first  day  of  the  subsequent  imprisonment : 
King  v.  Leith,  2  T.  R.  141 ;  Coppendale  v.  Brigden,  2  Burr.  814.  As, 
where  a  trader  is  arrested,  and,  before  the  expiration  of  the  21  days,  is 
bailed  out,  and  afterwards  rendered  in  discharge  of  his  bail ;  and  remain 
in  custody  21  days,  it  is  the  second  imprisonment,  from  the  time  of  his' 
render,  which  constitutes  the  act  of  bankruptcy,  Tribe  v.  Webber,  Willes, 
464,  ex  p.  Lufreant,  1  B.  &  B.  50;  Cane  v.  Coleman,  1  Salk.  109;  or, 
where  he  is  allowed  to  go  at  large  for  a  few  days,  the  period  is 
computed  from  his  *return :  Barnard  v.  Palmer,  1  Camp  509.  £*234] 
But,  where  the  bail  is  matter  of  form,  and  put  in  without  justifi- 
cation, only  with  the  view  of  turning  the  party  over  from  the  custody  of 
one  party  to  that  of  another,  it  is  considered  a  continuation  of  the  same 
imprisonment,  and  the  21  days  may  be  reckoned  from  the  first  arrest: 
Rose  v.  Green,  1  Burr.  437.  The  word  prison  does  not  necessarily  mean 
the  county  gaol,  or  any  of  the  county  prisons ;  it  will  suffice  that  the  bank- 
rupt was  in  actual  custody  during  the  21  days.  Where  a  trader  was  ar- 
rested in  his  own  house,  but,  being  too  ill  to  be  removed,  remained  there 
in  custody  of  the  follower  of  the  sheriff's  officer,  and  was  afterwards  im- 
prisoned, the  period  was  held  to  commence  from  the  day  of  the  afrest, 
Stevens  v.  Jackson,  1  Marsh.  464 ;  4  Camp.  164,  s.  c. ;  but  see  Benton  v. 
Sutton,  1  B.  &  P.  24 ;  and  so,  where  the  party  has  the  benefit  of  the  day 
rules,  the  period  is  not  considered  to  be  interrupted,  for  he  is  still  deemed 
to  be  in  custody:  Soames  v.  Watts,  1  C.  &  P.  400.  Where  a  trader  is  in 
custody  at  the  suit  of  one  pit.,  and  is  detained  at  the  suit  of  another,  the 
period  will  be  computed  from  the  detainment;  Croppendale  v.  Bridgen, 
2  Burr.  814.  The  docket  being  struck  previous  to  the  expiration  of  the 
21  days,  will  not  effect  the  act  of  bankruptcy.  But  the  commission  can* 
not  be  supported,  unless  issued*  subsequent  thereto :  Gordon  v.  Wilkin- 
son,  8  T.  R.  SS7uexp,  Ihrfresne,  1  V.  &  B.  51 ;  1  Rose,  333.    The  day 
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of  Ike  attest  or  going  to  prison,  is  reckoned  the  first  day,  or  part  of  die 
31  days,  and  on  the  termination  of  the  whole  of  the  last  day,  the  act  of 
bankruptcy  will  be  complete:  Olassington  v.  Rawlins,  3  East,  407$ 
Saunderson  v.  Greg,  3  Stark.  73. 

In  order  to  prove  an  act  of  bankruptcy  by  lying  in  prison*  the  arrest, 
detention,  and  cause  of  such  arrest  or  detention,  must  be  proved.  The 
arrest  may  be  proved  by  an  examined  copy  of  the  writ  and  the  return  of 
cepi  corpus,or  by  proof  of  the  writ,  the  warrant,  and  the  arrest:  see  post, 
*  Sheriff,"  index,  "  Arrest."  The  detention  may  be  proved  by  pro- 
ducing the  prison  books,  containing  entries  of  the  dates  of  the  several  com- 
mitments and  discharges  to  and  from  prison,  Rex  v.  dickies,  1  Leach  436 ; 
but  they  are  not  evidence  of  the  cause  of  the  commitment,  for  the  commit- 
ment itself  is  higher  proof,  and,  if  in  existence,  ought  to  be  produced : 
Salte  v.  Thomas,  3  B.  &  P.  188. 

Escaping  out  of  Prison  or  Custody,  after  having  been  •Arrested, 
Committed,  or  Detained  for  Debt]  No  evidence  of  deft.'s  intent  to  de- 
lay his  creditors  is  necessary  to  constitute  this  an  act  of  bankruptcy.  The 
arrest,  committal,  or  detainer,  must  be  legal :  see  ante,  233.  The  statute 
comprehends  every  arrest  for  debt,  whatever  the  amount  may  be  for 
which  the  trader  is  arrested :  Deacon,  81.  The  escape  must  be  with  an 
intention  of  running  away,  and  against  the  will  of  the  officer ;  and  it  must 
not  be  by  mere  implication.  Therefore,  where  a  trader  prisoner  was 
carried,  by  permission  of  the  sheriff,  through  a  different  county,  on  his 
road  to  a  judge's  chambers,  upon  a  habeas  corpus,  to  be  committed  to 
another  prisou,  it  was  holden  not  to  be  an  escape  within  the  bankrupt 
statutes :  Rose  v.  Green,  1  Burr.  437.  The  act  of  bankruptcy,  in  this 
case,  by  the  words  of  the  statute,  is  from  the  time  of  the  arrest,  commit- 
ment, or  detainer. 

Filing  a  Declaration  in  the  Office  of  the  Secretary  of  Bankrupts, 
signed  by  himself,  and  attested  by  an  Attorney  or  Solicitor,  that  he 
is  Insolvent,  or  unable  to  meet  his  Engagements*']  This  is  constituted 
an  act  of  bankruptcy  by  the  recent  act.  The  requisites  of  this  act  of 
bankruptcy  are,  that  the  secretary  of  bankrupts,  or  his  deputy,  must  sign 
a  memorandum  that  the  declaration  of  insolvency  has  been  duly  filed, 
as  an  authority  to  insert  an  advertisement  of  it  in  the  Gazette;  that  the 
advertisement  must  be  inserted  in  the  Gazette  within  eight  days  after 

filing  the  declaration;  and,  after  which,  the  declaration  will  be 
[ *235]  considered  an  *act  of  bankruptcy,  committed  at  a  time  when  the 

declaration  was  filed :  Deacon,  83.  A  commission,  to  be  support- 
ed upon  this  act  of  bankruptcy,  must  be  sued  out  within  two  calendar 
months  after  the  insertion  of  the  advertisement  in  the  Gazette ;  and  a 
docket  in  a  London  cpmmission  cannot  be  struck  before  the  expiration  of 
four  days  after  the  insertion  of  the  advertisement,  nor  before  eight  days, 
in  a  country  commission.  The  Gazette  containing  the  advertisement  is 
to  be  evidence  of  the  declaration  having  been  filed  in  all  proceedings  be- 
fore the  commissioners.  No  commission  founded  on  this  act  of  bank- 
ruptcy will  be  invalid,  by  reason  of  the  declaration  having  been  concerted 
or  agreed  upon  between  the  bankrupt  and  any  creditor,  or  other  person : 
s.  7,  6  Geo.  4,  c.  16. 

.Any  Trader,  after  a  Docket  struck  against  him,  either  paying  Mo- 
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ney,  or  giving  or  delivering  any  Satisfaction  or  Security  for  hie  Debt, 
or  any  part  thereqf,  to  the  Person  striking  the  Docket  against  him 
whereby  such  person  may  receive  more  in  the  Pound,  in  respect  of  hie 
Debt,  than  the  other  Creditors.']  A  commission  issuing  upon  such  a 
docket  may  be  either  proceeded  in  or  superseded,  as  the  Lord  Chancellor 
shall  think  fit;  in  which  latter  case,  a  new  commission  may  issue,  either 
upon  this  or  any  other  act  of  bankruptcy.  The  petitioning  creditor,  as  a 
penalty  for  such  compounding,  forfeits  his  whole  debt,  and  may  also  be 
compelled  to  repay  or  deliver  up  the  money  or  security  he  has  received,  or 
the  full  value  thereof,  to  such  persons  as  the  commissioners  shall  appoint, 
for  the  benefit  of  the  creditors  of  the  bankrupt :  ex  p.  Thompson,  1  Ves. 
157;  ex  p.  Paxton,  15  Ves.  464-,  ex  p.  Brown,  ib.  41 3;  exp.  ir me,  Buck, 
19,  108;  see  Deacon,  84. 

Filing  a  Petition  to  take  the  Benefit  of  the  Insolvent  Act.]  This  it 
an  act  of  bankruptcy,  created  by  the  Insolvent  Act,  7  Geo.  4,  c.  57,  ante, 
*2£.  The  act  provides  that  no  commission  shall  issue  upon  it  after  an 
order  for  immediate  or  future  discharge  by  the  court:  ante,  222. 

Members  of  Parliament  committing  an  act  of  bankruptcy,  by  neglect* 
ing  to  make  payment  or  Satisfaction,  and  entering  Appearance  within 
one  Month,  after  Personal  Service  of  Summons  for  Debt:  ante,  222.] 
The  debt  must  be  of  the  amount  required  for  a  petitioning  creditor  in 
other  cases.  If,  after  personal  service,  the  trader  does  not,  within  one 
month,  pay,  secure,  or  compound,  or  enter  into  a  bond  with  two  sureties, 
before  a  judge  of  the  court  out  of  which  the  summons  issued,  and  enter 
an  appearance  to  the  action  within  one  month,  it  is  an  act  of  bankruptcy: 
Bden,  37.  It  has  been  said,  that,  though  some  of  the  circumstances  at- 
tending this  act  of  bankruptcy  must  be  proved  by  a  creditor,  yet,  as  ne- 
cessity alone  justified  the  exception  to  the  rule,  that  his  testimony  could 
only  be  received  as  to  facts  of  which  evidence  could  not  be  obtained  from 
other  sources,  that  the  commissioners  ought  to  proceed  upon  direct  evi- 
dence, as  to  the  character  of  the  person,  not  upon  depositions  incorporat- 
ing the  substance  of  an  affidavit,  in  which,  in  another  court,  those  essen- 
tials have  been  attested :  ex  p.  Harcourt,  2  Rose,  203.  It  seems,  also, 
that  it  ought  to  appear  that  the  summons  required  to  be  served  was  taken 
out  after  die  affidavit  was  filed:  Eden,  37. 

Members  of  Parliament  commit  an  act  of  bankruptcy,  by  disobeying 
the  Order  of  Court  to  pay  Money.]  This  comprises  decrees  and  orders 
made  in  equity,  and  orders  in  bankruptcy  or  lunacy.  The  party  to  whom 
the  money  is  to  be  paid,  is  to  apply  to  the  court  for  a  peremptory  day, 
with  the  order  for  which  the  trader  is  to  be  served  eight  days  previous  to 
the  appointed  day  for  payment :  Eden,  38 ;  1  P.  W.  782. 

♦Before  concluding  this  branch  of  evidence  relative  to  the  act  f*236l 
of  bankruptcy,  it  is  to  be  observed,  that  the  pit.  or  opposite  party 
is  not  restricted  in  proof  to  the  specific  act  of  bankruptcy,  upon  which 
the  commission  was  founded ;  he  may  repudiate  that  and  rely  on  any 
other:  Reed  v.  James,  1  Stark.  134.  If,  indeed,  the  Lord  Chancellor 
directs  an  issue  or  action  at  law,  though,  in  general,  he  will  permit  no 
other  acta  of  bankruptcy  to  be  given  in  evidence,  yet,  this  being  considered 
a  favour  to  the  party  endeavouring  to  support  the  commission,  such  party 
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will  be  required  to  show,  by  affidavit,  on  what  particular  acts  of  bank- 
ruptcy he  relies,  and  to  give  notice  to  the  other  party  by  what  evidence 
he  intends  to  prove  his  case :  ex  p.  Burgess  v.  Bush,  233 ;  ex  p.  Bogen, 
ib.  137.  Where,  indeed,  the  commission  was  proved  on  the  trial  of  an 
issue,  to  have  been  founded  on  a  concerted  act  of  bankruptcy,  Lord  Eldon 
refused  to  direct  another  issue,  with  liberty  to  prove  other  acts :  ear  p. 
Bosser,  Buck,  77. 

The  act  of  bankruptcy,  whether  it  be  the  specific  one  on  which  the 
commission  was  founded,  or  not,  must  be  proved  to  have  been  committed 
before  the  issuing  of  the  commission,  and  after  the  petitioning  creditor's 
debt  was  contracted :  ex  p.  Watnman,  C.  B.  L.  S3.  It  is  immaterial  how 
many  acts  of  bankruptcy  may  have  been  committed  by  the  bankrupt,  6 
Geo.  4,  c.  16,  s.  19,  or  how  recently  the  act  of  bankruptcy  was  committed 
before  the  commission  was  issued:  Hopper  v.  Richmond,  1  Stark.  507. 
If  the  issuing  of  the  commission  and  the  act  of  bankruptcy  happen  on  the 
same  day,  evidence  is  then  admissible  against  the  assignees,  to  show  that 
the  commission  was  issued  (that  is,  sealed)  before  the  act  of  bankruptcy : 
Wy down's  case,  14  Yes.  80.  '  A  verdict  upon  an  issue  directed  out  of 
chancery,  to  which  only  one  of  the  defts.  was  a  party,  may  be  received 
against  all  the  defts.,  to  prove  the  time  of  the  act  of  bankruptcy:  Low- 
field  v.  Bancroft,  B.  N.  P.  4a 

The  act  of  bankruptcy  must  be  proved  by  some  persons  who  can  speak 
to  the  fact  from  his  own  knowledge.  If  the  execution  of  a  deed  consti- 
tute it,  see  the  mode  of  proof,  ante,  231-2.  As  to  the  mode  of  proving  the 
bankrupt's  intent,  ante,  224.  As  to  proving  bankrupts  imprisonment, 
ante,  234. 

Gauss  of  Action.  Evidence  in  Action  to  recover  the  Personal  Pro- 
perty of  Bankrupt  in  general.]  The  present  and  all  the  future  personal 
property  of  the  bankrupt,  until  his  certificate  be  obtained,  wheresoever  it 
be,  by  the  assignment,  is  vested  in  the  assignees,  for  the  benefit  of  the 
bankrupt's  creditors.  The  bankrupt,  however,  is  allowed  to  retain  all  the 
necessary  wearing  apparel  for  himself,  his  wife,  and  family.  Property 
obtained  by  the  bankrupt  by  fraud,  will  not  pass  to  the  assignees,  but  will 
still  remain  the  property  of  the  party  defrauded,  Harrison  v.  Walker, 
Pea.  Rep.  Ill,  Gladstone  v.  Hadween,  1  M.  &  S.  517,  and  see  1  Stark. 
109, 12  East,  656 ;  but,  if  the  property  be  obtained  upon  a  contract  of 
sale,  though  with  intent  to  defraud,  it  will  pass  to  the  assignees:  JUilward 
v.  Forbes,  4  Esd.  Rep.  171;  Haswell  v.  Hunt,  5  T.  R.  231,  n.  As  to 
stock  in  the  funds,  see  6  G.  4,  c.  16,  s.  80. 

Property  of  the  wife,  which  comes  to  the  husband  either  upon  the  mar* 
riage,  or  after  it,  vests  in  the  assignees,  upon  his  bankruptcy,  the  same 
estate  which  the  husband  has  in  it  by  law;  see  Com.  Dig.  Bankrupt,  IX 
ft-,  Mace  v.  Cadell,  Cowp.  232;  Archb.  164.  Debts  and  choses  in  action 
of  the  wife,  unsettled,  vest  in  the  assignees,  upon  the  husband's  bank- 
ruptcy: Turner9 s  case,  1  Vera.  7.  Property  vested  in  trustees  for  the 
wife's  separate  use,  does  not  vest  in  the  assignees:  Bennet  v.  Davie*,  ft 
P.  Wms.  316;  10  Yes.  139;  Archb.  165.  As  to  marriage  settlements, 
ante,  229,  234. 

The  evidence  in  support  of  this  cause  of  action  must  necessarily  depend 
on  the  property  sought  to  be  recovered,  or  the  wrong  that  has  been 
done  to  the  bankrupt  in  his  right  thereto.    The  bankrupt's  right  mo* 
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be  "proved  in  the  same  manner  as  if  he  were*  pit  See  the  [*237] 
various  titles  of  action  throughout  the  work. 

Evidence  in  Action  to  recover  the  Debts,  Contracts,  and  other  Chose* 
in  Action,  of  the  Bankrupt.]  All  debts  due  or  to  be  due  to  the  bank- 
rupt, wheresoever  the  same  may  be  found  or  known,  are,  by  the  6  6.  4, 
c.  16,  s.  63,  to  be  assigned  to  the  assignees  by  the  commissioners;  and 
such  assignment  will  vest  in  them  the  property,  right,  and  interest,  in  such 
debts,  as  fully  as  if  the  assurance  whereby  they  are  secured  had  been  made 
to  such  assignees :  see  1  Swanst.  85.  So,  the  assignees  have  the  benefit 
of  all  contracts  made  with  the  bankrupt,  particularly  if  made  for  a  valua- 
ble consideration:  Schondles  v.Wace,  1  Camp.  487;  Splidt  v.  Bowles, 
10  East,  279.  The  assignees,  however,  are  only  entitled  to  the  benefit  of 
contracts  in  which  the  bankrupt  was  beneficially  interested,  see  2  Vera.  1 94 ; 

5  B.  &  P.  40;  10  East,  279;  S  East,  920 ;  1  T.  R.  619;  and  the  assignees  are 
bound  by  the  agreements  of  the  bankrupt  made  before  the  bankruptcy, 
where  such  agreements  are  set  up  as  a  defence  to  any  proceeding  upon 
the  part  of  the  assignees:  see  Dobson  v.  L'ockhart,  5  T.  R.  133.  So  they 
take  all  the  bankrupt's  debts,  rights,  and  choses  in  action,  &c,  subject  to 
the  same  rights  which  the  bankrupt  had  over  them:  see  Wallace  v.  Hard* 
acre,  1  Camp.  46;  Willis  v.  Freeman,  12  East,  656;  ex  p.  Harrison,  2  O. 

6  J.  93;  1  Str.  555;  3  P.  Wms.  146;  5  D.  &  R.  603.  A  right  to  bring  a 
real  action  passes  to  the  assignees,  Smith  v.  Coffin,  2  H.  Bla.  451 ;  so 
does  a  right  of  action  for  a  compensation  under  an  act  of  Parliament,  17 
Yes.  943;  but  a  right  of  action  for  a  tort,  as  for  slander,  Win.  Jones,  215, 
or  for  a  trespass,  3  Moo.  96,  does  not  pass  to  the  assignees :  Arch.  136. 
An  action  will  lie  by  the  assignees  for  money  lost  by  the  bankrupt  at  play : 
«  H.  Bla.  308;  2  Ves.  514;  2  D.  &  R.  575;  1  B.  &  C.  444,  s.  c. 

The  evidence  of  the  cause  of  action  will  be  found  under  the  various 
titles  of  actions  throughout  the  work.  It  must  be  established  in  the  same 
manner  as  if  the  bankrupt  himself  were  suing. 

Evidence  in  diction,  to  recover  Property  claimed  by  Plaintiffs,  as 
being  in  the  Bankrupt's  Possession^  as  Reputed  Oivner.']  By  the  6  O. 
4,  c.  16,  s.  72,  it  is  enacted,  "If  any  bankrupt,  at  the  time  he  becomes  a 
bankrupt,  shall,  by  the  consent-  and  permission  of  the  true  owner  there- 
of, have  in  his  possession,  order,  or  disposition,  any  goods  or  chattels, 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the 
sale,  alteration,  or  disposition,  as  owner,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same,  for  the  benefit  of  the  creditors  under 
the  commission,"  provided  that  nothing  therein  contained  shall  invalidate 
any  transfer  or  assignment  of  any  ship  or  vessel,  or  any  share  thereof, 
made  as  a  security  for  any  debt,  either  by  way  of  mortgage  or  assignment, 
only  registered  according  to  the  provisions  of  the  new  Registry  Act :  4 
Geo.  4,  c.  41,  s.  44.  The  object  of  this  enactment  is  for  the  protection  of 
the  general  creditors  of  a  trader,  against  that  false  credit  which  might  be 
acquired  by  his  being  suffered  to  have  the  possession  and  power  of  dispo- 
sition of  property  as  his  own,  which  does  not  really  belong  to  him ;  and 
evidence  must  therefore  be  adduced  accordingly. 

It  would  be  beyond  the  limits  of  this  work  to  enter  into  a  detail  of  the 
various  cases  that  have  been  decided  on  this  section  of  the  act;  they  will 
be  found  collected  in  Eden,  271,  Deacon,  403,  Archb.  137.  It  must  be 
vol.  i.  35 
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proved  that  the  property,  was  goods  and  chattels  of  a  personal  and  move* 
able  nature;  that  the  bankrupt  had  them  in  his  possession,  order,  or  dis- 
position, as  the9  reputed  owner,  and  that  by  the  consent  and  permission 
of  the  true  owner,  and  at  the  time  he  became  a  bankrupt. 

The  possession  of  property  is  prima  facie  evidence  of  reputed  owner- 
ship, and  more  or  less  strong,  according  to  the  circumstances 
[*238]  under  which  it  *was  obtained  or  retained :  Deacon,  405.  It  is, 
however,  a  question  of  fact  for  the  decision  of  the  jury,  DougL. 
SI  7, 1  B.  &  P.  89 ;  and  the  true  criterion  for  determining  every  question 
as  to  reputed  ownership  seems  to  be  whether  or  not  the  bankrupt  had 
such  a  possession  as  would  deceive  his  creditors,  by  any  appearance  of  the 
property  forming  that  part  of  the  stock  to  which  they  might  reasonably 
give  credit:  ex  p.  Marrable,  1  G.  &  J.  402;  Deacon,  411.  When  a  bank- 
rupt has  once  been  the  ostensible  owner  of  property,  and  he  continues  in 
the  visible  possession  of  it  at  the  time  of  his  bankruptcy,  that  is  a  very 
strong  case  of  reputed  ownership,  and  can  only  be  rebutted  by  clear  pcoo£ 
not  only  that  there  has  been  a  transfer  of  the  property  from  the  bankrupt, 
but  that  such  transfer  was  notorious  to  the  world :  for,  when  a  man  Ins 
been  at  one  time  the  real  owner  of  property,  the  presumption  is,  that  he 
continues  so,  where  there  is  no  change  of  possession:  p.  Holroyd,J.,  1  B. 
&  C.  314;  Deacon,  405.  The  possession,  however, must  always  be  accom- 
panied with  some  evidence  of  reputation  and  the  mere  continuance  ie 
possession  by  an  assignor  (under  peculiar  embarrassments)  of  property 
assigned,  though  always  suspicious,  is  not  of  itself  a  conclusive  badge  of 
fraud,  Hoffman  v.  Pitt,  5  Esp.  Rep.  25,  R.  &  M.  312,  Deacon,  406:  and  in 
all  cases  where  facts  are  proved,  amounting  to  a  disposition  of  the  property 
by  the  bankrupt  as  owner,  general  evidence  may  be  given  of  his  being  re- 
puted to  be  the  owner :  Oliver  v.  Bartlett,  1  B.  &  B.  269 :  and  see  1  M. 
&  S.  335.  But  the  inference  of  ownership  from  possession,  and  even  from 
reputation  of  ownership,  may  be  rebutted  by  evidence  contradicting  that 
reputation :  Ourr  v.  Button,  Holt,  C.  H.  P.  327;  Deacon,  406,  In  all 
cases  where  the  best  delivery  is  made  upon  the  sale  of  goods  which  the 
nature  of  the  property  sold,  and  the  circumstances  under  which  it  is  sold 
will  admit,  the  case  then  will  not  be  considered  as  one  of  reputed  owner- 
ship :  see  Manton  v.  Moor,  7  T.  R.  67.  The  possession  of  goods  for  a 
specific  purpose,  or  of  money,  if  kept  separate,  is  not  in  general  within  the 
act,  West  v.  Ship,  1  Ves.  243,  3  T.  R.  323,  Sex  v.  Egginton,  1  T.  R. 
370,  9  East,  14 ;  and  the  statute  does  not  extend  to  property  which  the 
bankrupt  holds  in  autre  droit,  or  as  trustee :  Eden,  244;  Deacon,  557; 
Archb.  167  to  171.  The  possession  of  a  factor,  banker  or  broker,  is  not 
general  within  the  act:  see  Deacon,  426  to  439.  Independent  of  any  con- 
sideration of  bankruptcy,  it  is  a  general  rule  of  law,  that  all  secret  sales, 
and  transfers  of  personal  property  unaccompanied  by  possession,  axe 
fraudulent  and  void  as  against  creditors,  since  the  effect  of  them  is  to 
enable  a  party  to  gain  a  false  credit  from  the  world:  Deacon,  406;  Ed- 
wards v.  Harden,  2  T.  R.  587;  1  Camp.  333;  Bamfordv.  Baron,  2  T. 
R.  594 ;  Toussant  v.  Hartoop,  Holt,  335. 

Evidence  in  Action  to  recover  Property  delivered  by  Bankrupt  m 
Contemplation  of  Bankruptcy  S\  If  a  trader  knowing  himself  to  be  on 
the  eve,  and  in  contemplation  of,  bankruptcy,  voluntarily  give  or  assign 
goods,  money,  or  other  property,  to  one  of  his  creditors,  with  a  view  of 
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giving  him  a  preference  over  others,  or  to  defeat  the  claims  of  his  creditors 
generally,  such  assignment  or  transfer  is  void  against  the  other  creditors; 
and,  upon  the  bankruptcy  of  the  trader,  his  assignees  may  recover  the 
property  from  the  creditor  thus  preferred:  Crosby  v.  Crouch,  2  Gamp.  166; 
11  East,  256;  2  Camp.  579;  Cowp.  629.  This  preference,  however, 
must  be  proved  to  have  been  made  in  contemplation  of  bankruptcy,  at 
the  time  of  such  preference ;  and,  if  it  appear  that  the  bankruptcy  was  not 
contemplated  at  the  time,  although  it  actually  did  take  place  afterwards, 
the 'property  assigned  to  the  creditor  will  not  be  recoverable  by  the 
assignees:  Wheelwright  v.  Jackson,  5  Taunt.  109;  1  Marsh.  196;  1  Ves. 
280.  But,  if  the  assignment  or  transfer  took  place  under  circumstances 
which  might  reasonably  lead  the  debtor  to  believe  his  bankruptcy  proba- 
ble, though  not  inevitable,  it  will  be  sufficient  to  invalidate  the 
transaction :  *  Roland  v.  Glynn,  2  D.  &  R.  310 ;  ante,  229.  The  [  *239  ] 
transfer  must  be  proved  to  have  been  voluntary :  if  made  under 
compulsion,  or  any  apprehension  of  annoyance  from,  or  even  from  the 
importunity  of  the  creditor,  it  will  not  be  within  the  act:  see  ante,  231. 
Where  the  transfer  or  delivery  of  property  upon  the  importunity  of  a 
creditor  does  not  redeem  a  trader  from  any  present  difficulty,  which  is  the 
ordinary  motive  for  such  an  act,  when  really  done  under  the  pressure  of 
a  threat,  this  will  be  evidence  that  the  transfer  was  not  made  under  such 
pressure,  but  voluntarily  and  with  a  view  to  prefer  a  particular  creditor, 
in  contemplation  of  bankruptcy:  Thornton  v.  Hargreaves,  7  East,  544. 
The  transfer  must  be  proved  to  have  been  made  with  a  view  of  giving 
the  creditor  a  preference  over  others;  a  voluntary  transfer  is  good,  if  made 
bona  fide,  and  not  from  a  motive  of  undue  preference:  Dixon  v.  Bald- 
win,  5  East,  175.  A  payment  in  the  fair  course  of  business,  or  in  pur- 
suance of  a  previous  agreement,  would  not  be  a  fraudulent  preference: 
see  Bust  v.  Cooper,  Cowp.  629 ;  ib.  117;  Mavor  v.  Croome,  1  Bing.  261. 
Guthrie  v.  Crossley,  2  C.  &  P.  301.  A  delivery  of  goods  under  a  pre- 
tended sale,  or  an  absolute  sale,  with  an  intention  to  prefer  will  be  fraudu- 
lent: Harris  v.  LimelL,  1  B.  &  B.  390;  Jllderson  v.  Temple,  4  Burr. 
2235.  In  ail  questions  on  this  subject,  the  relative  situation  in  which  the 
bankrupt  and  the  creditor  stand  with  each  other  at  the  time  of  the  trans- 
fer, should  be  considered.  And  see  further,  as  to  the  right  of  the  assignees, 
ante*  228,  as  to  how  far.  a  fraudulent  preference  constitutes  an  act  of 
bankruptcy. 

Evidence  in  Action  to  recover  Properly  delivered  by  Bankrupt  volun- 
tarily y  without  Consideration.']  Property  voluntarily  conveyed  by  a 
trader,  without  valuable  consideration,  and  which  conveyance  would  be 
void  as  against  his  creditors,  by  statute  13  EI.  c.  5,  will  pass  to  the  assig- 
nees under  the  assignment ;  or  bargain  and  sale,  and  may  be  recovered 
by  them;  see  Glaister  v.  Hewer,  8  Ves.  195;  9  Ves.  12;  11  Ves.  377; 
9  East,  59;  Archb.  160.  Money  is  not  within  the  act:  Kensington  v. 
Chant lcry  2  M.  &  S.  36.  A  settlement  made  after  marriage  will  not  pre- 
vent the  property  settled  from  vesting  in  the  assignees  of  the  husband,  on 
his  bankruptcy,  ex.  p.  Bell,  I  Or.  &  Y.  275, 1  Atk.  93;  unless,  indeed,  it 
be  made  in  consideration  of  a  portion,  or  a  new  additional  sum  received 
with,  or  in  right  of  the  wife,  or  of  an  agreement  to  pay  the  money,  if  it 
be  afterwards  paid,  Cook,  293,  Archb.  163 ;  or,  unless  it  be  made  in  pur- 
suance of  articles  entered  into  before  marriage,  Archb.  105;  or,  unless  it 
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were  made  without  fraud,  before  the  husband  entered  into '  trade,  and  at 
a  time  when  he  was  not  indebted:  Battersbee  v.  Farrington,  1  Swanst 
106.  A  settlement  made  by  a  trader,  before  marriage,  on  his  intended 
wife  and  issue,  will  be  valid,  as  against  the  assignees;  and  this,  though  he 
received  no  portion  from  his  wife,  marriage  being  a  valuable  considera- 
tion :  ex.  p.  Cottvelt,  Cowp.  742.  And,  if  a  man,  upon  his  marriage,  settle 
personal  property  for  the  separate  use  of  the  wife,  to  enable  her  to  carry 
on  a  separate  trade,  his  living  with  the  wife  will  not  give  him  such  a 
•possession,  order,  or  disposition  of  the  property,  as  to  vest  them  in  his 
assignees  on  his  bankruptcy:  3  T.R,  620.  If,  however, the  husband  him- 
self take  any  interest  by  the  settlement,  as  an  estate  for  life,. or  the  like,  it 
of  course  passes  to  th<?  assignees:  2  Atfc  558 ;  Archb.  163. 

By  the  6  G,  4,c.  16,  s.  73,  if  any  bankrupt,  being  at  the  time  insolvent, 
shall  (except  upon  the  marriage  of  any  of  his  children,  or  for  some  valua- 
ble consideration)  have  conveyed,  assigned,  or  transferred  to  any  of  hn 
children,  or  any  other  person,  any  hereditaments,  offices,  fees,  annuities, 
leases,  goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such 
person  any  bills,  bonds,  notes,  or  other  securities,  or  have  transferred  his 
debts  to  any  other  person  or  persons,  or  into  any  other  person's  name,  the 
commissioners  shall  have  power  to  sell  and  dispose  of  the  same,  as  there- 
in mentioned ;  and  every  such  sale  shall  be  valid  against  the 
[*240]  "bankrupt,  and  such  children  and  persons  claiming  as  aforesaid, 
and  against  all  persons  claiming  under  him:  see  3  Mem  702; 
Cro.  Car.  548. 

Evidence  in  .fiction  to  recover  Property  qf  Bankrupt  seized  under  an 
Execution.]  By  the  81st  sect,  of  the  6  Geo.  4  c.  16,  executions  and  at- 
tachments levied  on  a  trader's  property  two  months  before  a  commission 
issued  against  him  will  be  valid.  The  execution  creditor,  however,  must 
not  have  had  notice  of  a  prior  act  of  bankruptcy,  ib.;  and,  by  the  i08th 
sect,  execution  creditors  are  put  on  the  same  footing  as  others,  and  must 
receive  only  a  ratable,  part  of  their  debts,  unless  the  levy  be  made  before 
the  act  of  bankruptcy ;  and,  by  the  same  -section,  creditors  levying  an 
execution  on  a  judgment  by  default  or  confession,  are  not  to  be  preferred: 
see  further,  these  sections,  post  An  execution  merely  tested  and  delivered 
to  the  sheriff  before  the  bankruptcy,  is  insufficient ;  the  property  must  be 
actually  seized  under  the  execution,  before  the  act :  Stead  v.  Gascoign*. 
8  Taunt  527;  Gole  v.  Davie,  1  Ld.  Raym.  724;  5  Moo.  313;  3  Lev.  69, 
191.  If  the  execution  be  fraudulent  or  collusive,  the  assignees  may 
recover  the  property  seized,  or  their  proceeds:  see  2  Camp.  48;  1  Holt 
335;  1  H.  Bla.  665?  ante,  221. 

Evidence  in  diction,  to  recover  Goods  which  have  been  stopped  in 
Transitu*]  If  a  bankrupt  has  purchased  gdods,  but  the  same  are  not  de- 
livered to  him,  and  they  still  remain  in  the  hands  of  the  vendor,  inasmuch 
as  he  has  a  lien  on  them  for  the  purchase-money,  die  assignees,  until  they 
satisfy  the  vendor  in  that  respect,  cannot  get  possession  of  them,  so  as  to 
dispose  of  them  for  the  benefit  of  creditoro :  if  the  vendor  have  sent  them, 
but  they  have  not  as  yet  been  delivered  to  the  bankrupt,  the  vendor  may 
stop  them  in  transitu;  but,  when  the  goods  have  been  delivered  to  the 
bankrupt,  then,  of  course,  they  pass  to  the  assignees:  Archb.  154.  See, 
as  to  when  a  party  has  a  right  to  stop  goods  in  transitu,  post,  "  Trover y 
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Defences  in."    The  point  generally  in  dispute,  is,  as  to  whether  or  not 
there  has  been  an  actual  delivery  to  the  bankrupt 

Evidence  in  Action,  to  recover  Property  in  hands  qf  Party  who 
claims  a  Lien  over  if]  The  assignees  do  not  take  a  better  title  over  the 
property  of  bankrupt,  than  he  himself  had  at  the  time  o£  his  bankruptcy; 
and,  if,  therefore,  the  holders  of  it  have  a  claim  or  lien  therein,  as  against 
the  bankrupt,  they  have  it  also  against  the  assignees.  The  requisites  to 
support  a  legal  lien  on  property,  with  the  evidence  to  support  or  disprove 
it,  will  be  found,  pott,  "  Trover,  Defences  in." 

Proof  of  Defendant's  Notice  qf  Bankruptcy.]  If  the  pit  seeks  to 
recover  money  or  property  whieh  he  could  not  by  virtue  of  the  81, 82,  and 
84,  of  the  6  Geo.  4,  c.  16,  post,  without  deft,  had  notice  of  an  act  of  bank* 
xuptcy  committed,  he  must  adduce  evidence  of  such  notice.  Indepen- 
dently of  the  ordinary  evidence  of  the  parties  having  had  knowledge  of 
such  fact  either  actual  or  to  be  implied  from  circumstances,  it  is  enacted 
by  the  83d  sect.,  that  the  issuing  of  a  commission  shall  be  deemed  notice 
of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been  actually 
committed  before  the  issuing  of  the  commission),  if  the  adjudication  of  the 
person  or  persons  against  whom  such  commission  has  issued,  shall  have 
been  notified  in  the  London  Gazette,  and  the  person  or  persons  to  be 
'  affected  by  such  notice  may  reasonably  be  presumed  to  have  seen  the 
same:  see  8  Taunt.  176.  And,  by  sect.  85,  if  any  accredited  agent  of  any 
body  corporate,  or  public  company,  shall  have  had  notice  of  any  act  of 
bankruptcy,  such  body  corporate  or  company  shall  be  thereby  deemed  to 
have  had  such  notice. 

*  Evidence  for, Defendant  [*241] 

The  evidence  for  the  defence  will  consist  either ;  1st,  in  endeavouring 
to  contravert  the  title  of  the  pits,  as  assignees,  or,  2diy,  their  cause  of 
action. 

We  have  already  seen  in  what  cases  the  pit  must  adduce  evidence  of 
his  title  to  sue  as  assignee,  and  what  steps  must  be  taken  by  deft,  as 
giving  a  notice,  &c,  to  render  it  incumbent  on  pit  to  adduce  strict  evi- 
dence of  such  title,  ante,  207 ;  and  when  deft,  is  estopped  from  disputing 
the  title,  ante,  ib.  We  have  also  seen  the  mode  in  which  pit  must  prove 
his  title :  where  deft  has  given  no  notice  to  dispute  it,  ante,  208 ;  where 
the  commission  has  not  been  disputed  by  the  bankrupt  within  a  limited 
period,  ante,  209 ;  and  where  strict  proof  of  title  is  necessary,  ante,  211. 
under  these  observations  will  be  also  found,  how  far  deft,  will  be  able  to 
contest  and  controvert  the  pit's  title,  and  his  evidence  must  be  framed 
accordingly.  If  a  notice  haft  been  given  by  deft  to  dispute  the  bank- 
ruptcy, fcc,  he  should  adduce  evidence  of  such  notice  in  the  usual  way : 
post, "  Secondary  Evidence"  If  the  form  of  action  or  the  form  of  plead- 
ings be  improper,  pit  will  be  nonsuited ;  as  to  which,  see  ante,  198, 201. 
If  the  pit  has  omitted  to  join  one  of  the  assignees  under  the  commission, 
the  non-joinder  may  be  taken  advantage  of,  as  a  ground  of  nonsuit:  1  Ch. 
R.  71 ;  2  Stark.  424. 

We  have  seen  what  evidence  the  pit.  must  adduce  in  support  of  the 
cause  of  action,  and  what  may  be  shown  by  deft,  to  impeach  it :  ante, 
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238  to  240.  The  deft,  may  proye  that  the  right  of  action  did  not  vest  in 
the  assignees.  The  question,  whether  or  not  a  particular, interest  vests  in 
the  assignees,  is  a  question  of  law,  depending  on  the  facts  brought  forward 
in  evidence  from  the  pit's  or  deft's  proofe:  see  2  Stark.  Ev.  195.  If  pit 
sues  in  an  improper  form  of  remedy,  ante,  198,  or  there  be  a  variance  in 
the  declaration,  ante,  202,  he  will  be  nonsuited. 

A  discharge  by  one  assignee  on  receiving  moneys  due  to  the  estate,  will 
bind  the  rest:  Smith  v.  Jameson,  1  Esp.  Rep.  114;  2  Stark  Ev.  199; 
sod  vide  Carr  v.  Head,  3  Atk.  695 ;  but  a  discharge  by  one  assignee  will 
not  be  effectual,  where  the  others  have  expressly  dissented :  Bristow  v. 
Eastman,  1  Esp.  Rep.  172.  So,  a  release  executed  by  one  assignee,  in 
the  presence  of  another,  will  bind  both,  Williams  v.  Walsby,  4  Esp.  Rep. 
220}  but,  if  the  co-assignee  be  absent,  an  express  authority  by  him,  under 
seal,  must  be  proved:  4  T.  R.  313;  2  Stark.  Ev.  200. 

Defence  that  the  Conveyance,  Contract,  Execution,  fa,  through 
which  the  Property  sought  to  be  recovered  against  Defendant  was 
conveyed  to  him,  was  without  notice,  fa]  By  the  general  operation  of 
the  bankrupt  laws,  as  we  have  before  seen,  all  the  property  of  the  bank* 
rapt,  from  his  act  of  bankruptcy,  becomes  vested  in  the  assignees,  so  that 
the  bankrupt  has- no  power  whatever  to  dispose  of  the  same  against  their 
consent  Many  inconveniences  and  hardships  having  been  experienced 
in  trade  from  this  title  of  the  assignees,  the  6  G-.  4,  c.  16,  s.  81,  (which 
adopts  some  parts  of  the  prior  enactments  in  46  6.  3,  c.  135,  *.  1,  and 
49  G.  3,  c.  121,  s.  2),  enacts,  that  all  conveyances  by,  and  all  contracts, 
and  other  dealings  and  transactions,  by  and  with  any  bankrupt,  bona 
fide  made,  and  entered  into,  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  commission  against  him,  and  all  executions  and 
attachments  against  the  lands  and  tenements,  or  goods  and  chattels,  of 
such  bankrupt,  bona  fide  executed  or  levied  more  than  two  calendar 
months  before  the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed,  provided  the 
person  or  persons  so  dealing  with  such  bankrupts,  or  at  whose  suit  or  on 
whose  account  such  execution  or  attachment  shall  have  issued, 
[*242]  had  not,  at  the  time  of  such  conveyance,  "contract,  dealing,  or 
transaction,  or  at  the  time  of  executing  or  levying  such  execu- 
tion or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  com* 
mitted;  provided,  also,  that  where  a  commission  has  been  superseded,  if 
any  other  commission  shall  issue  against  any  person  or  persons  comprised 
in  such  first  commission,  within  two  calendar  months  next  after  it  shall 
have  been  superseded,  no  such  conveyance,  &c,  shall  be  valid,  unless 
made,  &c,  more  than  two*alendar  months  before  the  issuing  of  the  first 
commission.  We  have  already  seen  what  will  be  evidence  of  a  notice  of 
an  act  of  bankruptcy,  ante,  240. 

By  sect  86,  no  purchase  from  any  bankrupt  bona  fide,  and  for  valuable 
consideration,  where  the  purchaser  had  notice  at  the  time  of  such  purchase 
of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be  impeached 
by  reason  thereof,  unless  the  commission  against  such  bankrupt  shall  have 
been  sued  out  within  twelve  calendar  months  after  such  act  of  bank- 
ruptcy. 

As  to  executions  upon  judgments  entered  upon  warrants  of  attorney 
or  cognovits,  see  3  Q.  4,  c.  39;  6  O.  4,  c.  16,  s.  108;  Archb.  B.  L.  99; 
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5B.  ft  C.  392;  6  B.  ft  C.  479.    As  to  extents,  see  Arch.  132;  6  S.  4, 
e.  16, s.  71. 

Where  a  bill  of  exchange  was  delivered  by  a  bankrupt,  with  intent  to 
transfer  the  property,  more  than  two  months  before  a  commission  issued, 
though  not  actually  endorsed  within  the  two  months,  it  was  holden  to 
vest  in  the  endorsee,  and  not  in  the  assignees;  1  Camp.  433;  and  see 
Esp.  N.  P.  40;  2  J.  &  W.  OT7 ;  1  J.  ft  W.  428.  But, in  a  late  case.it  was 
held  that  atelease  executed  by  the  bankrupt,  after  an  act  of  bankruptcy 
to  a  releasee,  knowing  of  the  bankrupt's  insolvency,  is  invalid,  although 
executed  more  than  two  months  before  the  suing  out  of  die  commission : 
Manor  v.  Py  we,  3  Bingh.  285. 

Defence  in  •Action  to  recover  Money  paid  by  the  Bankrupt  to  Defen- 
dant, or  by  Defendant  to  Bankrupt ',  that  it  was  paid  without  Notice.] 
By  the  82d  sect,  of  the  6  G.  4,  c.  16,  all  payments  really  and  bona  fide 
made,  or  which  shall  hereafter  be  made  by  any  bankrupt,  or  by  any  per- 
son on  his  behalf,  before  the  date  and  issuing  of  the  commission  against 
such  bankrupt  (such  payment  not  being  a  fraudulent  preference  of  such 
creditor,)  shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bank* 
raptcy  by  such  bankrupt  committed,  and  all  payments  really  and  bona 
fide  made,  or  which  shall  hereafter  be  made  to  any  bankrupt,  before  the 
date  and  issuing  of  the  commission  against  such  bankrupt,  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed;  and  such  creditor  shall  not  be  liable  to  refund  the  same  to  the 
assignees  of  such  bankrupt,  provided  the  person  so  dealing  with  the  said 
bankrupt  had  not,  at  the  time  of  such  payment  by  or  to  such  bankrupt, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed. 

Defence  in  jSction  to  recover  Property  delivered  by  Defendant  to 
Bankrupt,  after  his  Bankruptcy,  that  it  was  so  delivered  without 
Notice.]  By  sect.  84  of  the  6  O.  4,  c.  16,  no  person,  or  body  corporate,  or 
public  company,  having  in  his  or  their  possession  or  custody  any  money, 
goods,  wares,  merchandises,  or  effects,  belonging  to  any  bankrupt  shaH  be 
endangered  by  reason  of  the  payment  or  delivery  thereof  to  the  bankrupt, 
or  his  order,  provided  such  person  or  company  had  not,  at  the  time  of 
such  delivery  or  payment,  notice  that  such  bankrupt  had  committed  an 
act  of  bankruptcy. 

Defence  of  Set-Off.]    By  s.  50  of  6  G.  4,  c.  16, "  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where  there 
are  mutual  debts  between  the  bankrupt  and  any  other  person,  the  com- 
missioners shall  state  the  account  between  th#i,  and  one  debt 
or  'demand  may  be  set  against  another,  notwithstanding  any  [*$43] 
prior  act  of  bankruptcy  committed  by  such  bankrupt  before  the 
credit  given  to,  or  the  debt  contracted  by  him,  and  what  shall  appear,  due 
on  either,  on  the  balance  of  such  account,  and  no  more  shall  be  claimed* 
and  paid  on  either  side  respectively;  and  every  debt  or  demand  thereby 
made  provable  against  the  estate  of  the  bankrupt  may  also  be  set  off  in 
manner  aforesaid,  against  such  estate,  provided  that  the  person  claiming 
the  benefit  of  such  set-off  had  not,  when  such  credit  was  given,  notice  of 
an  act  of  bankruptcy  by  such  bankrupt  committed/'    This  section  has 
consolidated  the  provisions  of  the  5  O.  2,  c.  30,  s.  26,  and  the  46  G.  3, 
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e.  135,  s.  3,  and  also  made  these  alterations: — 1.  The  accounts  may  now 
be  taken  down  to  the  date  of  the  commission,  and  the  credit  need  not  be 
given  two  months  previous,  as  by  46  G.  S,c.  135;  Southwood  v.  Taylor , 
1  B.  &  A.  471;  Kinder  v.  Butterworth,  6B.&C.  42.  2.  That  the  party 
is  to  be  affected  only  by  proving  that  he  had  notice  of  an  act  of  bankrupt- 
cy, and  will  not  be  affected  by  proof  that  he  had  notice  that  the  bankrupt 
was  insolvent,  or  had  stopped  payment.  3.  That  every  debt  or  demand 
which  may  be  proved,  may  also  be  set  off  against  the  bankrupt's  estate ; 
therefore,  cases  where  the  debt  was  contingent,  which  were  formerly  held 
not  to  be  within  the  provision  of  the  acts  as  to  mutual  credit,  may  now 
be  proved  under  the  56th  sect.:  ex  p.  Groome,  1  Atk.  115;  Hancock  v. 
Entwistle,  3  T.  R.  435;  5  ib.  133;  ex.  p.  Whittaker,  1  Rose,  301. 

The  term  mutual  credit  has  always  received  a  very  liberal  construc- 
tion, being  more  extensive  than  that  of  mutual  debts,  and  has  not  been 
confined  to  mere  pecuniary  demands;  ex  p.  Deeze,  1  Atk.  228;  but  the 
credit  given  must  be  proved  to  be  such  as  will  in  its  nature  terminate  in  a 
debt,  Base  v.  Hart,  8  Taunt  499 ;  "  as,  where  a  debt  is  due  from  one 
party,  and  credit  given  by  him  on  the  other,  for  a  sum  of  money,  payable 
at  a  future  day,  and  which  will  then  become  a  debt,  or  where  there  is  a 
debt  on  one  side,  and  a  delivery  of  property,  with  directions  to  turn  it  into 
money,  on  the  other,  in  such  case,  the  credit  given  by  the  delivery  of  the 
property  must,  in  its  nature,  terminate  in  a  debt;  the  balance  will  be  taken 
on  the  two  debts,  and  the  words  of  the  statute  will,  in  ail  respects,  be 
complied  with;  but,  where  there  is  a  mere  deposit  of  property,  without 
any  authority  to  turn  it  into  money,  no  debt  can  ever  arise  out  of  it,  and 
therefore  it  is  not  a  credit  within  the  meaning  of  the  statute :  p.  Gtbbe, 
C.  J.,  Rose  v.  Hart ,  8  Taunt  506.  A  mutual  credit  may  be  created, 
though  it  were  not  the  intention  of  the  parties  to  trust  each  other,  as  if  a 
bill  of  exchange,  accepted  by  A.,  get  into  the  hands  of  B.,  and  B.  buy  goods 
of  A.,  there  is  mutual  credit  between  A.  &  B.  though  A.  do  not  know  that 
the  bill  is  in  B.'s  hands;  Hankey  v.  Smith,  3  T.  R.  507,  n.  The  right  of 
set-off  is  incident  to  the  right  of  lien  at  common  law,  limited,  however,  by 
the  extent  of  the  lien:  thus,  in  the  case  of  a  general  lien,  as  where  a  fee- 
tor  has  a  lien  for  his  general  balance,  he  will  have  a  right  to  set  off  the 
whole  of  his  debt  due  from  the  bankrupt;  but  one  who  has  only  a  par- 
ticular lien,  as  a  miller  or  fuller,  has  no  lien  beyond  the  amount  of  his 
respective  charges,  ib. 

With  respect  to  the  Nature  of  the  Debt  due  by  the  Creditor  to  the 
Bankrupt's  estate.]  It  must  be  proved  to  have  been  due  before  the  act 
of  bankruptcy  on  which  the  commission  is  founded,  though  it  is  immate- 
rial whether  it  were  then  payable  or  not  Thus,  if  the  holder  of  an  ac- 
ceptance buy  goods  from  %e  acceptor,  and  the  acceptor  becomes  bank- 
rupt, the  purchaser  may  set  off  the  acceptance  against  the  price  of  the 
goods:  Hankey  v.  Smith,  3  T.  R.  507,  n.  So,  if  a  trader,  before  an  act 
of  bankruptcy,  give  a  security  to  his  creditor  for  his  debt,  and  that  securi- 
ty become  available  either  before  or  after  bankruptcy,  the  creditor  may  set 
off  the  amount  derived  from  the  security  against  the  debt  due 
[*244]  to  *him:  Olive  v.  Smith,  5  Taunt  56.  And  if  a  trader,  previ- 
ous to  an  act  of  bankruptcy,  send  goods  to  a  factor  for  sale,  and 
draw  bills  upon  him,  on  account  of  them,  the  factor  may  set-off  the 
amount  of  the  bills,  when  paid,  against  the  proceeds  of  the  goods,  when 
sold  by  him:  Hammonds  v.  Barclay,  2  East,  227.    And  where  a  person 
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apld  goods  to  a  trader  to  the  amount  of  £430,  at  six  months'  credit, 
and  afterwards  sold  him  another  parcel  to  the  amount  of  £230,  at  the 
same  credit,  at  the  expiration  of  the  credit  for  the  first  parcel,  the  trader 
gave  him  bills  upon  other  persons*  for  £600,  and  he  gave  the  trader  an 
undertaking  to  repay  him  the  balance  £170,  upon  the  bills  being  paid ; 
the  bills  were  paid,  and  the  trader  had  become  bankrupt  before  the  credit 
£br  the  second  parcel  expired,  yet  it  was  holdeu  that  the  vendor  of  the 
goods  could  set  off  this  £170  against  the  amount  of  the  second  parcel* 
Atkinson  v.  Elliott,  7T.R.  378.  But  where  a  banker  had  accepted 
bills  for  a  trader,  afier  he  committed  an  act  of  bankruptcy,  but,  be* 
fore  a  commission  sued  out,  lodged  money  in  his  hands  for  the  payment 
of  them,  it  was  held  under  5  G.  2  c.  30,  that  the  -assignees  might  recover 
this  money  from  the  banker,  and  that  the  banker  was  not  entitled  to  set  it 
off,  although  he  had  paid  the  bills;  Tamp/ in  v.  Diggensy2  Camp.  212* 
JSidout  v.  Brough,  Co wp.  1 33.  However,  under  the  new  act,  in  such  case, 
it  must  appear  in  evidence,  that  deft,  had  no  notice  of  the  act  of  bank* 
ruptcy.  And,  if  a  banker  receives  and  pays  money  on  account  of  a  bauk« 
rupt,  after  notice  of  his  bankruptcy,  he  cannot  set  off  the  payments  against 
the  receipts,  as  against  the  assignees :  Vernon  v.  Hun  key,  2  T.  R.  113,  3 
Bro.  313;  Raphael  v.  Bird  wood,  5  Price,  604;  ex  p.  Rhodes,  15  Ves.  539. 
With  respect  to  the  Nature  of  the  Debt  due  from  the  Bankrupt  to  the 
Creditor.]  This  must  be  such  as  might  be  proved  under  the  commission. 
Where  a  country  banker  became  a  bankrupt,  and,  at  the  time,  of  his  bank- 
ruptcy, he  and  another  country  banker  in  the  same  town  held  notes  and 
other  securities  of  each  other,  to  nearly  the  same  amount,  immediately 
after  the  private  meeting,  after  the  banker  was  declared  bankrupt,  and  a 
provisional  assignee  was  appointed,  the  provisional  assignee  presetted 
the  notes  of  the  other  banker  for  payment,  partly  at  the  bank  in  the  coun* 
try,  and  partly  at  the  house  of  his  agent  in  London,  and  was  paid:  it  was 
bolden  that  the  banker  whose  notes  were  so  paid  might  recover  tha 
amount  in  an  action  for  money  had  and  received  against  the  provisional 
assignee;  Edmeads  v.  Newman,  2  D.  &  R.  568,  1  B.  &  C.  418;  and  see 
ex  p.  Rawson,  1  Jacob,  274.  But  the  debtor  of  a  bankrupt  cannot  set  off 
a  debt  due  from  the  bankrupt,  if  assigned  to  him  after  the  bankruptcy. 
Therefore,  it  has  been  held  under  the  old  statutes,  and  would  doubtless 
on  the  present  one,  that,  where  the  holder  of  a  promissory  note  of  a  bank- 
rupt endorsed  it  over  after  the  issuing  of  the  commission  to  a  person  who 
was  debtor  to  the  bankrupt's  estate,  in  order  that  he  might  set  it  off  in  his 
settlement  with  the  assignees,  that  he  was  not  entitled  to  do  so,  even 
though  he  might  have  proved  for  the  amount,  Marsh  v.  Chambers,  2 
Sir.  1234;  and  deft  cannot  set  off  cash  notes  of  the  bankrupt,  payable  to 
J.  S.,  or  bearer,  without  showing  that  they  cqftie  to  his  hands  before  the 
bankruptcy,  though  they  bear  date  before  that  time:  Dickson  v.  Roam, 
6  T.  R.  57.  And,  even  where  such  a  transfer  of  a  note  of  a  bankrupt 
occurred  before  the  issuing  of  the  commission,  but  after  both  endorser 
and  endorsee  were  apprised  of  his  insolvency,  it  was  holdeu  that  the  en- 
dorsee could  not  set  it  off:  ex  p.  Stone,  1  Glyn  &  J.  191.  And,  where 
a  country  banker  became  bankrupt,  and  a  debtor  to  his  estate,  after  the 
issuing  of  the  commission,  purchased  a  quantity  of  his  bank  notes,  at  the 
rale  of  10*.  in  the  pound,  it  was  ho  I  den  that  be  could  not  set  them  off  in 
his  settlement  with  the  assignees:  Hodson  v.  Young,  E.  1814*  cited  Arch. 
Bank,  92.  Where  the  set-off  arises  on  the  endorsement  of  a  bill  to  the 
von.  1.  36 
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[*245]  deft.,  he  must  give  in  evidence  that  the  'endorsement  was  made 
before  the  bankruptcy,  Lucas  v.  Marsh,  Barn.  453 ;  but  where  the 
set-off  was  founded  on  certain  notes  of  the  bankrupt,  proof  that  notes  of 
the  bankrupt,  to  the  amount  of  the  set-off,  came  to  the  deft *s  hands  three 
or  four  weeks  before  the  bankruptcy,  was  held  sufficient  evidence  from 
which  the  jury  might  infer  that  he  was  in  possession  of  them  at  the  time 
of  the  bankruptcy,  without  identifying  them  with  the  notes  produced. 
Moore  v.  Wright,  2  Marsh.  20£;  6  Taunt.  517,  s.  c.  It  is  not  sufficient, 
for  the  purpose  of  establishing  a  set-off,  to  prove  that  the  defL's  demand 
has  been  allowed  by  the  commissioners  as  a  debt :  Pirie  v.  Ktmntt,  3 
Campb.  279. 

In  cases  of  a  trust  between  two  parties,  where  the  object  of  the  trust 
was  the  sale  of  goods,  and  one  party  was  indebted  to  the  other  on  another 
account,  it  has  been  held  to  be  a  subject  of  set-off.  Thus,  where  three 
persons  joined  in  an  adventure  to  buy  and  sell  pearls,  but  the  profit  and 
loss  were  to  be  divided  between  the  three,  one  of  the  parties  becoming 
bankrupt,  the  party,  (who  was  to  sell  the  pearls)  was  allowed  to  set 
off  a  debt  due  to  him  from  the  bankrupt,  in  an  action  commenced 
against  him  by  the  assignees,  against  the  third  share  of  the*  pearls  be- 
longing to  the  bankrupt,  although  the  pearls  were  not  sold,  nor  the  pro- 
duce received,  until  after  the  bankruptcy:  French  v.  Fenn,  C.  B.  L. 
536.  So,  also,  where  a  principal  entrusted  his  broker  with  a  policy  of 
insurance,  to  receive  an  average  loss  under  it,  and  then  became  a  bank- 
rupt, and  the  broker  afterwards  received  the  average  loss,  he  was  allow- 
ed to  set  off  several  sums  of  money  due  to  him  from  the  bankrupt,  for 
premiums,  &c,  against  the  amount  he  received  upon  the  policy  after  the 
bankruptcy,  for  the  average  loss  was  held  to  be  a  debt  due  before  the 
bankruptcy,  though  not  ascertained  till  afterwards:  Whitehead  v.  Vang- 
han,  C.  B.  L.  566;  Parker  v.  Carter,  ib.  567.  "  And  the  general  prin- 
ciple is,  that  wherever  each  party  has  trusted  the  other  with  the  posses- 
sion of  value,  the  assignees  of  either  party  .(in  case  of  his  bankruptcy)  can 
only  withdraw  that  value  from  the  other  on  the  terms  of  paying  what  is 
due  between  them :  p.  Gibbs,  C.  X,  Olive  v.  Smith,  5  Taunt  56. 

Where  the  credit  is  not  expired,  as  where  a  sum  of  money  is  payable 
at  a  future  day  after  the  bankruptcy,  it  is  the  subject  of  set-off,  as  within 
the  meaning  of  the  term  mutual  credit,  ex  p.  Prescott,  1  Atk.  230;  as, 
where  A.  lent  his  acceptance  to  the  bankrupts,  which  did  not  become  due 
till  after  the  act  of  bankruptcy,  and  was  then  outstanding  in  the  hands 
of  third  persons,  and  A.  paid  the  amount  after  the.  commission  issued,  and 
before  an  action  was  brought  against  him  by  the  assignees,  for  a  debt 
owing  by  him  to  the  bankrupt,  it  was  holden  that  he  was  entitled  to  set 
off  the  amount  of  such  payment  under  the  words  "  mutual  credit :" 
Smith  v.  Hodson,  4  T.  R.  211 ;  ex  p.  Boyle,  C.  B.  L.  542 ;  ex  p.  Wag- 
staff,  13  Ves.  65. 

The  debt,  to  be  the  subject  of  a  set-off,  must  be  due  in  the  same  right 
Thus,  the  costs  of  a  judgment,  as  in  case  of  a  non-suit  against  pit  after  be 
has  become  bankrupt,  cannot  be  set  off  against  the  costs  of  an  action  by 
his  assignees,  though  the  deft,  be  the  same  in  both  actions,  there  being  no 
mutual  credit  between  the  deft  and  the  assignees,  nor  the  parties  in  the 
two  actions  the  same :  West  v.  Price,  2  Bing.  455.  And  so,  where  three 
partners,  A.,  B.,  and  C,  delivered  bills  to  D.  for  a  special  purpose,  and 
A.  and  B.  became  bankrupts,  and  their  assignees,  together  with  C,  the 
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solvent  partner,  brought  an  action  against  D.  for  the  proceeds  of  the  bills, 
it  was  held  he  could  not  set  off  a  debt  due  to  him  from  A,,  B.,C:  Slant- 
forth  v.  Fellowes,  1  Marsh.  184;  Thomason  v.  Frere,  10  East,  418. 
And,  where  a  party  holding  the  acceptance  of  a  trader  in  bad  circum- 
stances, agreed  with  defts.  that  he  should  endorse  the  bill  to  them,  and 
that  they,  as  a  mode  of  covering  the  acceptance,  should  purchase  goods 
of  a  trader,  to  be  paid  for  by  a  bill  after  the  time  of  the  trader's  acceptance 
becoming  due,  the  trader  not  being  aware  that  defts.  held  his 
acceptance,  *the  trader  having  become  bankrupt,  and,  on  an  [*246] 
action  brought  by  the  assignees  to  recover  the  value  of  the  goods 
sold,  it  was  held  that  defts.  could  not  set  off  the  bankrupt's  acceptance, 
they  not  being  the  real  bona  fide  holders  of  the  bill,  but  merely  trustees, 
and,  as  such,  could  not  set  off  a  demand  made  upon  them  in  their  own 
right:  Fair  v.  Mclver,  16  East,  130.  In  an  action  by  the  assignees  of 
an  army-agent,  against  the  colonel  of  a  regiment,  for  goods  sold  and 
delivered  by  the  agent  for  the  use  of  the  regiment,  it  was.  held  that  the 
colonel,  who  had  given  authority,  by  warrant  to  the  agent,  to  receive 
moneys  from  the  paymaster,  might  set  off  a  sum  remaining  unaccounted 
for  in  the  hands  of  the  agent,  in  reduction  of  the  demand :  Khowles  v. 
Maitland,  4  B.  &  C.  173;  6  D.  &  R.  312,  j.  c. 

Competency  of  Witnesses. 

Bankrupt.]  The  bankrupt  is  not  a  competent  witness  in  an  action  by 
his  assignees,  either  for  the  purpose  of  proving  property  in  himself,  or  a 
debt  due  to  himself,  or  in  any  other  manner  to  increase  the  fund,  as  the 
amount  of  his  allowance  under  the  commission  given  by  the  act  depends 
upon  the  amount  of  his  estate,  and  as  he  is  also  entitled  to  the  surplus 
when  all  his  creditors  are  paid :  Ewen8  v.  Gold,  B.  N.  P.  43 ;  Butler  v. 
Cooke,  Cowp.  70;  ex  p.  Bent, 1  Madd.  46.  His  competency  may  how- 
ever, be  restored,  by  his  releasing  to  his  assignees  his  claim  to  the  surplus, 
and  to  his  allowance,  provided  he  has  obtained  his  certificate :  Nares  v. 
Saxby,  cited  2  T.  R.  497.  And,  though  he  have  not  obtained  his  certifi- 
cate, he  may  also  be  a  witness  against  his  assignees,  in  questions  respect- 
ing his  property :  as,  if  his  assignees  sued  a  person  on  a  bond  made  to 
the  bankrupt  before  his  bankruptcy,  he  may  be  called  by  the  deft,  to  prove 
it  paid ;  as,  by  disproving  a  debt  due  to  his  estate,  he  diminishes  the  fund 
from  which  his  allowance  is  derived :  Butler  v.  Cooke,  Cowp.  70,  B.  N. 
P.  73.  But  a  bankrupt  is  not  a  competent  witness  to  support  the  com- 
mission, and  no  release  will  make  him  so,  Field  v.  Curtis,  2  Str.  829; 
for,  if  the  commission  be  not  good,  the  certificate  and  all  the  proceedings 
are  void,  and  the  bankrupt  would  be  then  liable  again  to  his  debts,  from 
which  the  certificate,  if.  valid,  would  discharge  him ;  he  is,  therefore,  in- 
competent to  prove  his  own  act  of  bankruptcy,  or  even  to  explain  an 
equivocal  act,  or  to  prove  the  petitioning  creditor's  debt,  Chapman  v. 
Gardner,  2  H.  Bl.  279 ;  Cross  v.  Fox,  ib.f  Flower  v.  Herbert,  ib.,  Hoff- 
man v.  Pitt,  5  Esp.  Rep.  22,  Rabitt  v.  Gurney,  Mont.  482,  n.;  and  the 
cases  of  Oxlade  v.  Perchard,  Russell  v.  Russell,  are  overruled.  Nor 
can  he  be  examined  to  any  act  of  bankruptcy  committed  by  him  prior  to 
that  on  which  the  commission  is  founded :  Wyatt  v.  Wilkinson,  5  Esp. 
Rep.  187.  Nor  can  he  be  cross-examined  to  defeat  the  commission,  or 
any  other  similar  evidence :  Binns  v.  Tetby,  McC.  &  Y.  397 ;  Elsom  v. 
Brailey,  1  Sel.  N.  P.  239.     The  incompetency  of  a  witness  to  support 


24«  BANKRUPT,  ACTIONS  BY  ASSIGNEES. 

the  commission  is  restricted  to  evidence,  either  affirming  or  disaffirming 
the  bankruptcy,/?.  Ld.  Ellenb.,  1  Stark.  134;  for,  after  obtaining  his  cer* 
tificate,  and  executing  a  release,  he  is  a  competent  witness  to  prove  the 
signature  of  the  commissioners,  in  order  to  identify  the  proceedings  under 
the  commissipn,  as  its  validity  does  not  depend  on  their  signature,  but  on 
the  facts  contained  in  the  depositions:  Morgan  v.  Prior,  2  B.  &  C.  14; 
3  Stark.  58.  See  also  Brind  v.  Bacon,  5  Taunt.  183 ;  Seed  v.  James, 
1  Stark.  134. 

The  bankrupt  may  be  a  witness  in  an  action  qui  tarn  brought  by  his 
assignees  against  the  person  who  has  won  money  from  the  bankrupt  at 
play,  after  the  act  of  bankruptcy  committed;  three  releases,  however,  are 
necessary:  1.  his  own  release  of  the  allowance  and  surplus  under  his 
commission ;  2.  a  release  from  all  his  creditors  to  him  of  their  respective 
debts ;  3.  a  release  from  the  assignees  to  him :  Carter  v.  Abbott,  1  B.  ft 
C.  444;  2D.&R.  575. 

•Where  the  witness  has  become  a  bankrupt  a  second  time, 
£#247]  his  certificate  under  the  second  commission,  and  a  release  to  the 
assignees,  will  not  make  him  a  competent  witness  to  increase 
the  fund,  unless  he  has  paid  15.?.  in  the  pound  under  the  second  commis- 
sion, as  unless  he  pays  that  dividend,  his  future  effects  remain  liable: 
Kennet  v.  Greenwallers,  Pea.  Rep.  3.  It  has  been  held  that,  in  a  suit 
against  the  crown,  a  release  from  the  bankrupt  to  his  assignees  will  not 
render  him  a  competent  witness,  the  crown  not  being  bound  by  the  bank- 
rupt law :  Crawford  v.  Attorney  Gen.  7  Price,  2. 

The  wife  of  the  bankrupt  is  equally  incompetent  to  support  the  com- 
mission, as  the  bankrupt  himself.  And  the  power  which  is  given  to  the 
commissioners  by  the  37th  section  of  the  .new  act,  to  examine  the  wife 
as  to  the  discovery  of  the  bankrupt's  property,  is  limited  to  that  express 
purpose,  and  to  the  commissioners  alone,  and  does  not  extend  to  render  a 
competent  witness  for  any  other  purposes,  or  before  any  other  tribunal. 
And  see  2  Phill.  Ev.  284.  Where  the  wife  was  called  to  prove  that  a 
promissory  note  had  been  paid  to  the  defts.,  in  contemplation  of  bank- 
ruptcy, Lord  Kenyon  held  her  to  be  a  competent  witness,  inasmuch  as  if 
the  pit.  recovered,  the  defts.  would  be  creditors  against  the  estate  to  the 
amount  of  the  note;  and  so  the  witness  stood  indifferent:  Jourdaine  v. 
Lefevre,  1  Esp.  Rep.  66. 

Creditor.]  A  creditor  is  not,  in  any  case,  a  competent  witness  to  sus- 
tain a  commission;  for,  by  so  doing,  he  increases  the  fund  out  of  which 
he  is  to  receive  a  dividend,  Shetlleworth  v.  Bravo,  Str.  507;  but  he  is  a 
competent  witness  if  he  release  the  assignees,  though  he  give  no  release 
to  the  bankrupt,  Ambrose  v.  Clenden,C.  Temp.  Hard.  267,  Koopes  v. 
Chapman,  Pea.  Rep.  19;  and  a  release  given  to  one  of  the  assignees,  in 
consideration  of  his  promising  to  pay  what  maybe  justly  due,  will  remove 
his  incompetency:  Sinclair  v.  Stevenson,  1  C.  &  P.  582.  A  creditor  will 
also  be  rendered  a  competent  witness,  by  his  selling,  or  agreeing  to  sell, 
his  debt,  Granger  v.  Furlong,  Bl.  R.  1273,  Heath  v.  Hall,  4  Taunt.  326 ; 
though,  at  one  time,  it  was  held,  that  if  the  creditor  had  not  proved  under 
the  commission,  he  was  competent  to  support  it,  though  not  to  increase 
the  fund,  Williams  v.  Stevens,  2  Camp.  301;  but  this  distinction  has  been 
overruled  by  the  case?  of  Adams  v.  Malkin,  3  Camp.  543,  and  Crooke  v. 
Edwards,  2  Stark.  302,  where  the  creditor  who  had  not  proved  was  still 
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considered  incompetent  to  sustain  the  commission,  it  being  a  benefit  to 
him,  as  bringing  a  divisible  fund  within  his  reach,  and  empowering  him 
to  enlarge  his  means  of  satisfaction.  N  A  creditor  is,  however,  a  competent 
witness  to  disprove  the  petitioning  creditor's  debt.  In  re  Cod,  2  Scho.  & 
Itef.  116. 

Petitioning  Creditor.']  A  petitioning  creditor,  even  by  a  release  or  sale 
of  debt,  will  not  be  rendered  a  competent  witness  to  support  the  commis- 
sion, "  as  he  had  a  clear  and  direct  interest  in  the  question  at  issue,  in 
consequence  of  his  entering  into  the  bond  conditioned  to  establish  the 
several  facts  upon  which  the  validity  of  the  commission  depends,  and  to 
cause  it  to  be  effectually  executed,"  p.  Ld.  Ellenb.,  Green  v.  Jones,  2 
Camp.  412;  though,  to  overthrow  the  commission,  his  evidence  will  be 
allowed,  ib.;  as,  by  showing  that  the  act  of  bankruptcy  was  collusive : 
Lloyd  v.  Stretton,  1  Stark.  40. 

Commissioner  and  •Assignee.]  It  has  been  held  that  a  commissioner 
may  be  examined  as  a  witness  to  support  the  commission,  on  the  ground 
that  he  could  not  be  compelled  to  refund  the  fees  which  he  had  received: 
» Crooke  v.  Edwards,  2  Stark.  302.  An  assignee,  who  has  released  his 
individual  claims  on  the  bankrupt's  estate,  is  an  admissible  witness  to 
prove  the  petitioning  creditor's  debt ;  for  he  is  then  a  mere  trus- 
tee, whose  trust  is  *conpled  with  no  personal  interest :  Tomlin-  r*248l 
son  v.  mikes,  2  B.  &  B.  397;  5  Moo.  175. 

•Admissibility  in  Evidence  of  Bankrupt's  •Admissions.]  These,  when 
made  be/ore  his  bankruptcy,  as  to  the  existence  of  the  petitioning  credi- 
tor's debt,  are  receivable  in  evidence  as  an  admission  of  the  debt,  as  the 
bankrupt  then  had  no  interest  to  make  such  admission;  therefore,  the 
same  objections  do  apply  to  this  evidence  as  to  that  given  after  his  bank- 
ruptcy, in  support  of  the  commission.  The  bankrupt  may,  therefore,  allow 
his  attorney  (employed  by  him  before  his  bankruptcy)  to  give  in  evidence 
privileged  communications  then  made,  though  offered  in  proof  of  the  act 
of  bankruptcy:  Merle  v.  More,  1  Ry.  &  M.  390.  As  to  the  admission  of 
the  declarations  of  a  bankrupt  relative  to  past  transactions,  the  general 
rule  is,  that  they  ought  not  to  be  received  to  explain  any  past  transaction, 
which  at  the  time  of  making  the  declaration  was  completely  finished, 
Robson  v.  Kemp,  4  Esp.  Rep.  233;  for  to  admit  such  declarations  would 
be,  in  effect,  to  receive  an  admission  by  the  bankrupt,  that  he  had  commit- 
ted an  act  of  bankruptcy,  2  Phil.  Evi.  287 ;  but  a  letter  of  the  bankrupt, 
written  previous  to  his  bankruptcy,  and  nearly  contemporaneous  with  the 
act  done  by  him,  is  admissible  in  evidence,  to  explain  the  motives  of  the 
act.  And,  in  a  very  recent  case  at  nisi  prius  (which  was  ari  action 
"  brought  by  the  assignees  to  recover  back  money  paid  to  a  deft.,  on  the 
ground  of  a  fraudulent  preference,)  Ld.  Chief  J.  Best  acted  up  to  the  full 
extent  of  this  principle,  by  admitting  a  letter  of  the  bankrupt  in  evidence 
(though  written  five  months  before  the  commission  issued,  explaining  the 
embarrassed  state  of  his  affairs,)  in  order  to  show  that,  when  the  bankrupt 
made  the  particular  payment  in  question  to  the  deft,  he  had  his  bank- 
ruptcy then  in  contemplation:  Bacon  v.  Maine,  cited  Deacon,  798;  and 
see,  ante,  53. 
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•Admissibility  in  Evidence  of  Depositions,  and  the  Proceedings  under 
the  Commission.]  Previous  to*  5  G.  2,  c.  20,  s.  41,  the  depositions  of 
witnesses  taken  before  the  commissioners,  could  not  be  given  in  evidence 
in  an  action  to  try  the  question  of  bankruptcy,  or  any  other  question  con- 
nected with  it,  as  the  parties  had  no  power  of  cross-examination  in  thote 
proceedings:  Francisco  v.  Gilmore,  1  B.  &  P.  177.  That  act  made  a 
copy  of  the  proceedings  evidence  in  certain  cases,  after  being  entered  of 
record,  49  G.  3,  c.  121;  sec.  10,  11,  made  also  the  depositions  and  pro- 
ceedings themselves  evidence  to  prove  the  petitioning  creditor's  debt,  the 
trading,  and  the  act  of  bankruptcy ;  the  92d  sect,  of  the  recent  act  extends 
the  admissibility  of  the  depositions  for  this  purpose,  in  actions  brought  by 
the  assignees,  for  any  debt  or  demand  of  the  bankrupt  When  the  depo- 
sitions have  been  recorded  according  to  the  statute,  and  the  witnesses  to 
prove  the  facts  deposed  to  are  dead,  it  would  seem  that  the  depositions 
would  then  be  admissible  as  evidence  of  the  facts  contained  in  them,  even 
against  the  bankrupt :  Deacon,  788.  The  examination  of  the  bankrupt 
taken  before  the  commissioners,  is  admissible  as  evidence  against  himself, 
even  though  the  questions  were  improperly  put  to  him,  with  a  view  to  the 
action,  Stockfleth  v.  De  Tastet,  4  Camp.  10;  or  though  they  exposed  him 
to  penalties,  Smith  v.  Beadnell,  1  Campl.  40.  And  the  examination  of  ^ 
any  party  is  evidence  against  himself,  if  he  has  signed  it  after  he  has  read* 
it,  Hammond  v.  Myers,  3  Atk.  415;  and  it  is  admissible,  though  not 
taken  down  word  for  word,  but  only  the  substance  of  what  appeared  to 
be  rfelevant :  Milward  v.  Forbes,  4  Esp.  Rep.  172.  If  the  party  refer  in 
his  examination  to  written  documents,  they  may  be  read  as  part  of  exami- 
nation, Falconer  v.  Hanson,  1  Camp.  171;  but  parol  evidence  is  admis- 
sible to  explain  it :  Wilson  v.  Poulter,  2  Str.  794.  The  examination  of 
a  third  person,  however,  has  been  held  to  be  inadmissible  against  a  party 
to  the  suit :  3  Atk.  415.  And,  where  a  creditor  had  taken  the  bankrupt's 
goods  in  execution,  after  an  act  of  bankruptcy,  and  assigned 
[*249]  them  to  B.,  the  *creditor's  examination,  taken  under  the  com- 
mission, was  holden  not  admissible,  in  an  action  by  the  assignees 
against  B.:  Deady  v.  Harrison,  1  Stark.  60.  The  examination  of  a 
bankrupt  under  another  commission,  is  not  (in  event  of  his  death)  evi- 
dence upon  a  petition  in  his  bankruptcy  to  expunge  the  debt  of  a  creditor: 
ex  p.  Campbell,  2  Rose,  51.  Where  deft,  pleaded  a  set-off  in  an  action 
brought  against  him  by  assignees,  his  own  deposition  in  proof  of  a  debt 
before  the  commissioners  was  held  inadmissible:  Pirie  v.  Mennett,  3 
Camp.  279.  Those  depositions  only  which  are  read  in  support  of  the 
party's  case  upon  the  trial,  are  to  be  considered  as  given  in  evidence,  and 
the  opposite  party  has  no  right  to  inspect  any  other  depositions  for  the 

Surpose  of  cross-examining  a  witness;  but  Jie  may  afterwards  call  for  the 
eposition  of  the  witness,  and  read  it  in  evidence,  for  the  purpose  of  con- 
tradicting him:  Black  v.  Thorne,  4  Camp.  191;  Stafford  v.  Clarke, 
1  Carr.  26;  see  ante,  42.  As  the  proceedings  are  kept  lor  the  benefit  of 
the  creditors,  there  is  no  general  right  given  to  inspect  them  as  public 
documents.  Before  they  are  received  in  evidence,  it  must  be  shown  that 
they  came  out  of  the  proper  custody,  namely,  that  of  the  solicitor  to,  the 
commission;  otherwise  the  handwriting  of  one  of  the  commissioners  who 
took  them  must  be  proved. 

It  is  now  established,  that  the  solicitor  to  the  commission  is  bound  to 
produce  the  proceedings,  when  served  with  a  subpoena  duces  tecum; 
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Cohen  v.  Templar,  2  Stark,  260,  Corsen  v.  Dubois,  Holt,  C.  299,  5  Esp. 
Rep,  91,  though  it  was  formerly  doubted,  Bateson  v.  Hartsink,  4  Esp. 
Rep.  43;  but  the  court  will  exercise  its  discretion,  and  intercept  the  pro- 
duction of  them,  if  likely  to  be  prejudicial  to  the  interest  of  his  clients,  the 
assignees :  Eden,  373.  But,  though  the  solicitor  may  be  bound  to  pro- 
duce the  proceedings  and  books  of  the  bankrupt,  the  evidence  must  be 
confined  to  entries  relative  to  the  matters  in  issue:  R.  &  M.  64.  It  has 
been  held,  that  the  solicitor  is  not  bound  to  produce  them  in  a  collateral 
action,  to  which  neither  the  assignees  nor  the  bankrupt  were  parties,  and 
where  the  production  might  tend  to  the  detriment  of  the  assignees:  Laing 
v.  Barclay,  3  Stark.  38. 

II.  Actions  against  Assignees. 
Form  of  Remedy  and  Pleadings. 

These  will  be  the  same  as  in  ordinary  cases,  the  assignees  of  a  bankrupt 
never  being  liable  as  assignees.  In  actions  against  assignees,  for  any  thing 
done  in  pursuance  of  the  6  G.  4,  c.  16,  by  the  44th  section  of  that  act,  the 
defts.  may  plead  the  general  issue,  and  give  the  special  matter  in  evidence. 
The  action  must  be  commenced  against  them  within  three  calendar  months 
after  the  fact  complained  of  was  committed ;  but  it  is  not  necessary  that 
they  should  plead  this  limitation;  if  it  appear,  at  the  trial,  that  the  action 
was  commenced  after  the  time  thus  limited,  the  jury  shall  find  a  verdict 
for  deft:  ib. 

Evidence  for  Plaintiff. 

This  will  be  the  same  as  in  ordinary  cases ;  the  assignees  are  not  per- 
sonally liable  to  be  sued  by  any  creditor,  even  in  respect  of  effects  in  their 
hands, as  he  must  prove  his  debt,  and  accept  the  dividend  payable  to  him. 
They  cannot  be  sued  for  the  dividend:  6  G.  4,  c.  16, s.  Ill ;  see  1  G.  &  J. 
345.  They  cannot  be  sued,  as  such,  for  goods  sold  to  them,  1  Cowp. 
134-5;  nor  can  they  be  sued  for  fees  due  to  the  messenger  before  the 
choice  of  assignees,  Burwoodv.  Felton,  3  B.  &  C.  43.  As  to  their  liability 
for  attorney's  costs,  ante,  158.  And  if  they  do  not  take  possession  of  the 
bankrupt's  estate,  they  will  not  be  liable  to  the  performance  of  covenants, 
7  East,  335:  as  to  what  amounts  to  such  taking  possession,  see 
post,  «  Covenant,"  *"  Landlord  and  Tenant."  They  are  not  [*250] 
liable  to  the  bankrupt  for  his  allowance,  unless  he  obtains  his 
certificate  before  the  payment  of  the  dividends:  1  Esp.  Rep.  396;  6  T.  R. 
546.  When  an  assignee  is  removed,  and  he  has  assigned  his  interest  to 
his  co-assignees,  he  may  be  sqed  by  them,  Peake's  Rep.  213;  and  assig- 
nees who  personally  contract,  4  Taunt.  754,  or  receive  money  for  the  use 
of  another,  1  M.  &  S.  714,  may  be  sued  on  their  own  personal  responsi- 
bility, though  not  in  the  character  of  assignees.  Where  the  bankrupt,  as 
the  agent  of  the  assignees,  is  permitted  to  carry  on  the  business  for  die 
benefit  of  the  creditors,  and  not  on  his  own  account,  the  assignees  are 
liable  for  goods  supplied  for  the  purposes  of  the  business,  even  although 
the  credit  were  given  in  the  bankrupt's  own  name :  Kinder  v.  Howarth, 
2  Stark.  354;  and  see  1  Atfc.  86,  90;  Abl.  818;  1  Kenyon's  Rep.  38.  The 
assignees  are  liable  to  the  commissioners  upon  their  covenant  for  indem- 
nity contained  in  the  assignment;  and,  if  the  commissioners  be  damnified 
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contrary  to  the  terms  and  meaning  of  the  covenant,  the  conrt  wfll  aot 
restrain  them  from  bringing  an  action  on  it :  16  Ves.  234.  It  need  haidijr 
be  noticed,  that  if  the  assignees  seize  or  retain  property  which  does  not 
pass  to  them  under  the  assignment,  they  wilt  be  personally  liable,  and  the 
owner  of  it  may  maintain  an  action  against  them  in  respect  of  it.  As  to 
proof  of  commencement  of  action,  ante,  162. 

Evidence  for  Defendant. 

On  the  part  of  the  defendants,  if  they  justify  as  assignees,  the  petition- 
ing creditor's  debt,  the  trading,  the  act  of  bankruptcy,  the  commission, 
and  assignment,  must  be  proved,  as  well  as  the  special  matter  of  defence. 
We  have,  however,  already  seen  when  strict  proof  of  the  above  first  three 
requisites  of  a  commission  may  be  dispensed  with,  from  the  want  of  a 
notice  disputing  them,  &c,  a/i/i,  206  to  208;-  also,  the  nature  and  mode 
of  such  proof:  ante,  208  to  240.  Those  observations  will  be  here  appli- 
cable as  to  proof  of  the  commission  and  assignment :  ante,  208-9.  As  to 
•  proof  of  commencement  of  action,  ante,  162. 

III.  Actions  by  Bankrupt. 

Form  of  Remedy  and  Pleadings. 

These  will  be  the  same  as  in  ordinary  cases.  The  pit's  bankruptcy 
may  be  given  in  evidence  under  the  general  issue :  7  T.  R.  396 ;  B.  N. 
P.  153;  15  East,  622  ;  3  Camp.  236. 

Evidence  for  Plaintiff. 

The  proof  of  the  cause  of  action  will  be  the  same  as  in  ordinary  cases. 
PH.  should  be  prepared  with  evidence  to  rebut  the  deft's  evidence  against 
pit's  title  to  sue;  upon  which  head  it  should  be  observed,  that  if  we  have 
not  obtained  his  certificate,  his  after-acquired  property  may,  no  doubt,  be 
claimed  by  his  assignees,  ante,  236;  but  although  uncertificated,  he  may 
maintain  an  action  for  his  personal  labour  performed  since  the  issuing  the 
commission,  Chippendale  v.  Tomlinson,  Cook,  428,  1  Esp.  Rep.  140;  or 
with  relation  to  his  after-acquired  property,  Webb  v.  Fox,  7  T.  R.  391, 
Fowler  v.  Down,  1  B.  &  P.  44,  1  Esp.  Rep.  170,  Peake's  Rep.  140;  or. 
sue  upon  any  contract  made  with  him,  Cumming  v.  Roebuck,  Holt,  C. 
172,  Drayton  v.  Dale,  2  B.  &  C.  293,  3  D.  &  R.  534,  if  the  assignees  do 
not  interfere:  Kitchen  v.  Bartsch,  7  East,  53.  "The  assignees  have 
vested  in  them  a  right  to  interfere  and  claim  the  property:  and,  if  they  do 
make  any  claim,  it  is  effectual  against  the  bankrupt  and  all  the  world  : 

but,  if  they  do  not  interfere,  then,  as  between  the  bankrupt  (or 
f*251]]  one  claiming  under  him)  and  *his  debtor,  the  latter  cannot  set 

up  their  title,  but  the  bankrupt  has  a  right,  in  a  court  of  law,  to 
enforce  the  payment  of  his  debt:"  p.  Abbott,  C.  «/.,  Drayton  v.  Dale,  298. 
Even  where  the  assignees  of  a  bankrupt  employed  him  in  carrying  on  the 
manufacture  for  the  benefit  of  the  creditors,  and  paid  him  money  from 
time  to  time,  this  was  holden  evidence  of  such  a  contract  between  him 
and  his  assignees,  as  would  enable  him  to  recover  from  them  a  reasonable 
compensation  for  his  work  and  labour :  Cole  v.  Barrow,  4  Taunt  774. 
The  bankrupt  may  bring  an  action  against  any  person  who  has  seised  his 
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goodB  or  taken  possession  of  his  house,  &c.  under  the  commission,  or 
against  them  by  whose  direction  it  has  been  done,  in  order  to  try  the 
validity  of  the  commission,  Bryant  v.  Withers,  2  M.  &  S.  123,  131,  9 
East,  21 ;  as  to  when  he  is  precluded  contesting  his  commission,  ante,  207 , 
and  as  to  what  steps  he  must  take  to  contest  it,  ante,  207.    ' 

Evidence  for  Defendant. 

This  will  consist  in  disproving  pit's  title  to  sue,  by  showing  the  assig- 
nees have  interfered,  &c,  supra  ;  or  the  cause  of  action. 

IV.     Actions  against  Bankrupt. 

Form  of  Remedy  and  Pleadings. 

These  will  be  the  same  as  in  ordinary  cases,  with  the  exception  of  the 
plea,  that  the  defendant  is  discharged  from  liability  by  his  certificate,  and 
with  respect  to  which,  by  the  6  6.  4,  c.  16,  s.  126,  he  may  "plead  in  % 
general  that  the  cause  of  action  accrued  before  he  became  a  bankrupt,  and 
may  give  this  act  and  the  special  matter  in  evidence;"  as  to  which  evi- 
dence, and  what  causes  are  barred  by  the  certificate,  see  post,  254.  The 
certificate  cannot  be  given  in  evidence  under  the  general  issue,  1  Camp. 
363, 12  East,  664 ;  but  the  deft,  may  plead  the  general  issue  as  well  as  any 
other  plea.  The  general  plea  of  bankruptcy  given,  allowed  by  the  above 
act,  can  be  pleaded  only  in  cases  where  the  act  of  bankruptcy  took  place 
before  the  suit  was  commenced,  6  East,  413,  4  T.  R.  516,  5  Esp.  Rep.  90, 
and  the  certificate  was  obtained  before  plea  pleaded,  9  East,  82.  Where 
both  the  bankruptcy  and  certificate  are  after  action  brought,  the  plea  must 
be  special ;  so,  where  a  surety  brings  an  action  for  mofaey  paid  by  him  after  . 
the  issuing  of  the  commission,  the  plea  must  be  special,  Stedman  v.  Mar- 
tremant,  12  East,  664;  so,  if  the  cause  of  action  be  barred  by  the  certifi- 
cate, but  the  certificate  be  not  obtained  until  after  plea  pleaded,  it  must  be 
pleaded  specially  puis  darrein  continuance,  showing  the  allowance  of  the 
certificate  by  the  chancellor,  6  T.  R.  605-7;  and,  if  deft,  neglects  to  plead 
it,  and  judgment  is  obtained  against  him,  he  cannot  plead  his,certificate  to 
an  action  on  such  judgment :  6  B.  &  C.  105. 

As  to  the  form  of  the  general  plea,  it  is  not  necessary  to  aver  that  the 
deft,  became  a  bankrupt  before  the  commencement  of  the  action :  6  East, 
413,  supra.  It  is  necessary  to  show,  that  the  causes  of  action  accrued  be- 
fore the  deft,  became  a  bankrupt,  and  this  even  though  the  cause  of  action 
was  not  actually  completed  before  the  act  of  bankruptcy :  4  T.  R.  156 ;  5 
B.  &  A.  17.  This  plea  should  conclude  to  the  country:  1  P.  Wms.  258; 
10  Mod.  160, 247.  In  the  special  plea  of  bankruptcy,  all  the  proceedings 
should  be  set  forth :  1  B.  &  P.  448.  The  usual  allegation  in  this  special 
plea,  that  the  commission  issued  out  of  the  Court  of  Chancery,  is  incorrect : 
3  Camp.  58.  In  a  special  plea  of  bankruptcy,  &c,  after  action  brought,  the 
prayer  against  the  plt.'s  right  further  to  maintain  his  action  is  necessary: 
6  T.  R.  597. 

With  respect  to  the  replication,  the  usual  similiter  is  proper  to  the  gene- 
ral plea  of  bankruptcy;  a  special  replication  would  be  bad,  on 
special  demurrer :  *  Wilson  v.  Kemp,  2  M.  &  S.  549,  3  Camp.  [*252] 
499,  n.  (a.)  s.  c;  Hughes  v.  Morley,  1  B.  &  A.  22.  Under  this 
vol.  i.  37 
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similiter,  any  act$  rendering  the  certificate  void  or  inoperative  maybe 
given  in  evidence.  To  the  special  plea  of  bankruptcy,  the  replication  must 
be  special,  and  bow  to  reply :  3  Taunt.  287. 


Precedents. 

FLEA  OF  BANKRUPTCY  OF  DIPT.  TO  ACTION  OP  ASSUMPSIT. 

(Actio  nan,  as  usual*  post*  "  Pleas")  Because  he  says,  that  after  the  making  of  the 
said  several  supposed  promises  and  undertakings  in  the  said  declaration  mentioned,  if  any 
such  were  made  (or,  "after  the  occurring  of  the  said  several  supposed  causes  of  action 
in  the  said  declaration^nentioned,  if  any  such  ever  occurred,")  to  wit,  on,  &c.  {day  of 
act  of  bankrvptcyfor  about  the  time,  he,  the  said  deft.,  became  a  bankrupt,  within  the  true 
intent  and  meaning  of  the  statute  in  force  concerning  bankrupts,  to  wit,  at,  &c.  (venue,) 
aforesaid ;  and  that  the  said  supposed  causes  of  action  in  the  said  declaration  mentioned, 
if  any  such  there  were  or  be,  and  each  of  them,  did  accrue  to  the  said  pit.  before  he,  the 
said  deft,  so  became  a  bankrupt,  as  aforesaid,  to  wit,  at,  &c,  aforesaid ;  and  of  this  he, 
*  the  said  deft.,  puts  himself  upon  the  country,  die. 

FLEA  OF  BANKRUPTCY  OP  DEFT.  WHERE  THE  CERTIFICATE  WAS  OBTAINED  AFTER  TBI  COM- 
MENCEMENT OP  THE  SUIT. 

{First  plea,  general  issue ;  secondly,)  And,  for  a  further  plea,  in  this  behalf,  the  said 
deft.,  by  leave  of  the  court,  here  for  the  purpose  first  bad  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  says,  that  the  said  pit.  ought  not  fur- 
ther (necessary,  ante,  201)  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
the  said  deft.;  because  he  says,  that  the  said  deft,  before  and  on  (day  of  bankruptcy  t  or 
about  that  Hmef)  and  from  thence  continually,  until  the  suing  out  the  commission  of  bank- 
rupt hereinafter  mentioned,  was  a  (the  trade  carried  on  by  him,)  and  during  all  that  time 
did  use  and  exercise  the  trade  of  a  (state  it  as  before,)  by  way  of  bargaining,  exchanging, 
bartering,  and  chevezance,  and  sought  his  trade  of  living  by  buying  and  selling,  to  wit, 
at,  &c.  (venue,)  aforesaid ;  and  the  said  deft.,  so  using  and  exercising  the  trade  of  a  (trade 
as  bffore,)  and  seeking  his  trade  of  living  as  aforesaid,  afterwards,  to  wit,  on,  &c.  (peti- 
tioning creditor's  debt  when  due,  or  date  of  affidavit,)  at,  &c.,  aforesaid,  he,  the  said  deft 
became  and  was  indebted  to  one  C.  D.  (petitioning  creditor,)  a  subject  of  this  realm;  in 
the  sum  of  (sum  sworn  to,)  of  lawful  money  of  Great  Britain,  for  a  true  and  just  debt 
due  and  accruing  from  the  said  deft,  to  the  said  C.  D.;  and  the  said  deft,  was  then  and 
there  also  indebted  to  divers  others  persons  in  divers  other  large  sums  of  money ;  and  the 
•aid  deft,  being  so  indebted  as  aforesaid,  and  being  a  subject  of  this  realm,  and  so  using 
and  exercising  the  trade  and  business  of  a  (trade  as  before,)  and  seeking  his  trade  of 
living  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at,  &c, 
aforesaid,  the  said  debt  to  the  C.  D.,  and  the  said  other  debts,  being  then,  and  there  due,  • 
and  unpaid,  and  unsatisfied,  became  and  was  a  bankrupt,  within  the  true  intent  and  mean- 
ing of  the  several  statutes  then  and  still  in  force  concerning  bankrupts,  made  and  pro* 
vided,  some  or  one  of  them ;  and  that  thereupon,  afterwards,  to,  on,  &c.  (date  of  commit* 
sion,)  at,  &c.  aforesaid,  a  certain  commission  of  bankruptcy,  under  the  great  seal  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  bearing  date  ot  Westminster,  the  same  day 
and  year  last  aforesaid,  grounded  upon  the  said  several  statutes,  some  or  one  of  them, 
upon  the  petition  of  the  said  C.  D.,  was  duly  awarded  and  issued  against  the  said  deft, 
directed  to  certain  commissioners  therein  named,  to  wit,  £.  F.,  G.  fi„  I.  K.,  L.  M.v  and 
N.  O.;  by  which  said  commission  our  lord  the  king  did  name,  assign,  and  appoint,  consti- 
tute and  ordain,  them,  the  said  £.  F.,  G.  H.,  die  &c,  his  special  commissioners,  thereby 
giving  full  power  and  authority  to  the  said  commissioners,  four  or  three  of  them  (if  a 
country  commission,  here  say,  the  said  E.  F.  or  Q.  H.  to  be  one,)  to  proceed  according 
to  the  statute  in  the  said  commission  specified,  not  only  concerning  the  said  bankrupt,  his 
body,  lands,  tenements,  freehold,  and  customary  goods,  debts,  and  other  things 
f*253j  whatsoever,  but  also  concerning  all  other  persons  who  by  concealment,  *claim, 
or  otherwise  did  or  should  offend  touching  the  premises  in  the  said  commission 
specified,  or  any  part  thereof  contrary  to  the  true  intent  and  meaning  of  the  same  statute ; 
and  our  said  lord  the  king  did  thereby  command  the  said  E.  F.,  G.  H.,  At.,  to  do  and 
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tiecute  all  and  every  thing  and  things  whatsoever,  ae  well  for  and  towards  satisfaction 
and  payment  of  the  said  creditors  of  the  said  deft.,  the  bankrupt  aforesaid,  as  towards 
and  for  all  other  intents  and  purposes,  according  to  the  ordinances  and  provisions  of  the 
same  statute.  And  our  said  lord  the  king,  by  the*  said  commission,  commanded  the  said 
E.  F.,  G.  H.,  &c.,  or  any  four  or  three  of  them,  to  proceed  to  the  execution  and  accom- 
plishment of  the  said  commission,  according  to  the  true  intent  and  meaning  of  the  statute, 
with  all  diligence  and  effect;  as  in  and  by  the  said  commission,  relation  being  thereunto 
had,  will  more  fully  appear;  by  virtue  of  which  aaid  commission,  and  by  force  of  the  said 
statute  concerning  bankrupts,  the  said  £.  F.,  G.  H.,  and  I.  K.,  the  major  part  of  the  said 
commissioners  named  in  the  said  commission  (having  severally  and  respectively  duly 
taken  the  oath  prescribed  and  appointed  to  be  taken  by  commissioners  of  bankrupts, 
according  to  the  form  of  the  said  statute,  and  having  then  and  there  entered  and  kept  a 
memorandum  thereof  among  the  proceedings  in  the  said  commission,  afterwards,  to  wit, 
on,  &c.  aforesaid,  at,  &c  aforesaid,)  did,  in  due  form  of  law,  find  that  the  said  deft  had 
become  a  bankrupt,  within  the  true  intent  and  meaning  of  the  statute  in  force  concerning 
bankrupts,  before  the  date  and  issuing  forth  of  the  said  commission,  and  did  then  and 
there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly.  And  the  said  deft,  further 
smith,  that  afterwards,  to  wit,  on,  &c.  (day  of  notice  in  Gazette,)  at,  (fee,  aforesaid,  due 
notice  was  given  and  published  in  the  London  Gazette,  that  such  commission  of  bank- 
ruptcy had  been  and  Was,  awarded  and  issued  forth  against  the  said  deft,  and  that  he  had 
been  declared  a  bankrupt  thereon,  and  required  to  surrender  himself.  And  the  said  deft.  % 
further  saith  that  the  several  meetings  were  duly  appointed  for  the  surrendering  himself, 
and  makiug  a  full  disclosure  and  discovery  of  his  estate  and  effects,  and  finishing  his 
examination  under  the  said  commission,  according  to  the  form  of  the  said  statute;  and  that 
he,  the  said  deft,  duly  surrendered  himself  to  the  major  part  of  the  said  commissioners,  in 
and  by  the  said  commission  named  and  authorized,  and  submitted  himself  to  be  from  time 
to  time  examined,  touching  the  disclosure  and  discovery  of  bis  estate  and  effects,  and  at 
the  last  of  the  said  meeting,  to  wit,  on,  &c,  at,  &c.,  aforesaid,  finished  his  examination 
upon  oath  before  the  said  commissioners;  and,  upon  such  his  examination,  then  and  there 
made  a  full  disclosure  and  discovery  of  his  estate  and  effects.  And  the  said  deft  further 
saith,  that  he  hath  always  from  the  time  of  issuing  forth  the  said  commission,  hitherto,  to 
wit,  at,  &c,  aforesaid,  in  all  things  conformed  himself  to  the  said  act  of  parliament  in  force 
concerning  bankrupts.  And  the  said  deft  further  saith,  that  he,  the  said  deft,  afterward*, 
to  wit,  on,  &c.  (date  of  Certificate,)  at,  &c.  aforesaid,  duly  obtained  his  certificate  of  con* 
fbrmity  under  the  said  commission,  according  to  the  said  statute  in  force  concerning  bank* 
rnpts;  and  which  said  certificate  afterwards  and  befcre— next  after  — -,  in  this  same 
term,  to  wit,  on,  &c.  (date  of  allowance,)  at,  &c,  aforesaid,  was  duly  allowed  and  cou firmed 

S,  then  and  there  being  Lord  High  Chancellor  of  Great  Britain,  according  to 
e  form  of  the  statute  in  that  case  made  and  provided.  And  the  said  deft  further  saith, 
that  the  said  several  causes  of  action  in  the  said  declaration  mentioned  accrued,  and  each 
and  every  of  them  did  accrue,  to  the  said  pit.  before  he,  the  said  deft,  so  became  a  bank- 
rupt aa  aforesaid,  to  'wit,  at,  &c,  aforesaid :  and  this  he,  the  said  deft,  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  pit  ought  further  to  maintain  his  aforesaid 
action  thereof  against  him,  the  said  deft,  &c. 

See  other  precedents  of  plea  of  bankruptcy  in  Ireland,  2  H.  Bla.  664;  in  America,  6 
East,  124 ;  that  pit  proved  his  debt  under  the  deft'e  commission,  5  R  U  A.  05, 3  Chit  P). 
917;  plea  of  deft's  bankruptcy  in  debt  on  simple  contract,  to.,  066 ;  the  like  in 
covenant,  id.?  1021;  the  like  m  covenant  on  *a  lease;  to.,  1020;  the  like  puis  [*254J 
darrein  continuance,  to.,  1248 ;  replication  of  deft's  promise  after  bankruptcy, 
to.,  1148;  replication  denying  pit's  claim  to  come  in  under  the  commission,  #.,  1418. 


Evidence  for  Defendant 

Certificate. — Its  effects  against  Action  brought  against  Bankrupt. 
By  the  6  O.  4,  c.  16,  s.  121,  "every  bankrupt  who  shall  have  duly  sur- 
rendered, and,  in  all  things,  conformed  himself  to  the  lavs  in  force  con- 
cerning bankrupts,,  at  the  time  of  issuing  the  commission  against  him,  shall 
be  discharged  from  all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  chums  and  demands  hereby  made  provable  under  the  commission, 
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isr  case  he  shall  obtain  a  certificate  of  such  conformity,  so  signed  and 
allowed,  and  subject  to*  such  provisions  as  hereinafter  directed,  ib.,  s. 
122-3;  but  no  such  certificate  shall  release  or  discharge  any  person  who 
was  partner  with  such  bankrupt  at  the  time  of  his  bankruptcy,  or  who  was 
then  jointly  bound,  or  had  made  any  joint  contract,  with  such  bankrupt" 
As  to  when  the  certificate  will  be  void,  and  what  is  an  answer  to  it,  see 
post,  255-6. 

Underf  this  provision,  the  effect  of  the  certificate  will  be  to  bar  all  de- 
mands which  were  due  at  the  time  of  the  act  of  bankruptcy,  and  which 
could  have  been  proved  under  the  commission :  Bamford  v.  Burrell,  2 
B.  &  P.  11 5  and,  as  to  what  may  be  proved,  see- Arch.  107,  Deacon.  A 
debt  is  not  discharged  which  occurred  after  the  bankruptcy,  but  before  the 
commission :  2  B.  &  P.  11.  Where  a  bankrupt  acceptor  pleaded  his  cer- 
tificate, and  it  appeared  that  the  commission  was  sued  out  after  the  day  of 
the  date  of  the  bill,  but  before  it  became  due,  it  was  held  to  be  incumbent 
on  the  pit,  an  endorsee,  to  show  that  an  act  of  bankruptcy  was  committed 
before  the  date  of  the  bill,  Pearson  v.  Fletcher,  5  Esp.  Rep.  90;  but  an 
antecedent  act  of  bankruptcy  may,  in  such  case,  be  proved  by  the  proceed- 
ings under  the  commission,  stating  a  previous  act  of  bankruptcy,  ib.  Where 
a  verdict  is  obtained  against  the  bankrupt,  in  an  action  for  damages,  before 
an  act  of  bankruptcy,  but  judgment  is  not  signed  till  after,  the  debt  will 
not  be  barred  by  the  certificate:  Bass  v.  Gilbert,  2  M.  &  S.  70.  If  an  ac- 
tion be  commenced  against  a  bankrupt  after  the  bankruptcy  for  a  debt 
due  before,  and,  after  a  verdict  for  the  pit,  the  bankrupt  obtain  his  cer- 
tificate, the  costs  of  the  action,  as  well  as  the  debt,  are  provable  under  the 
commission:  Willet  v.  Pringle,  2  N.  R.  190,  Scott  v.  Ambrose,  3  M.  & 
S.  328;  for  the  costs  bear  relation  to  the  original  debt:  ib.,  2  Stark.  Ev. 
203. 

What  is  a  discharge  of  a  debt  in  the  country  where  it  was  contracted,  is 
a  discharge  of  it  every  where  mp.  Ld.  Ellenb.,  Potter  v.  Brown,  5  East, 
129,  recognizing  Ballantine  v.  Oolding,  Cook,  487,  see  also  Hunter  v. 
Potts,  4  T.  R.  182.  So,  the  certificate  is  a  bar  to  an  action  for  debts  con- 
tracted in  England,  as  well  as  for  those  contracted  in  Scotland,  Royal 
Bank  of  Scotland?.  Cuthbert,  1  Rose,  462,  or  those  contracted  in  Ireland, 
or  any  foreign  country,  Odwin  v.  Forbes,  Buck,  57 ;  and  a  certificate  ob- 
tained under  a  commission  of  bankruptcy  issued  in  Ireland,  or  any  foreign 
country,  will  be  a  good  defence  to  an  action  brought  here  for  a  debt  con- 
tracted in  Ireland,  or  any  foreign  country,  Potter  v.  Brown,  5  East,  124; 
but  it  will  not  bar  an  action  for  a  debt  contracted  here,  Smith  v.  Bu- 
chanan, 1  East,  6 ;  Quin  v.  Keefe,  2  H.  Bla.  553 ;  nor  will  a  certificate 
under  an  English  commission  defeat  an  action  for  debt  contracted  in  the 
West  Indies,  Beawes,  543,  Co.  B.  465, or  in  Scotland,  Watsonv.  Benton, 
2  Bell's  Com.  693.  And,  where  a  bill  of  exchange  was  drawn  in  Ireland, 
'  but  accepted  and  paid  here,  it  was  considered  an  English  debt,  and,  as 
such,  not  barred  by  the  certificate  under  an  Irish  commission :  Lewis  v. 

Owen,  4  B.  &  A.  654. 
[*255]      *The  certificate  is  no  bar  where  the  action  is  for  unliquidated 

damages ;  as,  an  action  for  trover,  even  in  cases  where  the  ph. 
has  his  option  to  bring  trover  or  assumpsit :  Parker  v.  Norton,  6  T.  R. 
695,  3  Mad.  51:  or  an  action  of  trespass  for  mesne  profits,  Good  title  v. 
North,  2  Doug.  584.  Bankruptcy  is  not  a  discharge  of  a  promise  to  allow 
a  weekly  sum  for  the  support  of  an  illegitimate  child ;  for,  though  the  cer- 
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tifieate  would  discharge  any  arrears  accrued  before  the  bankruptcy ,  yet, 
no  proof  in  respect  of  the  subsequent  arrears  could  have  been  admitted 
under  the  commission  for  them :  Milltn  v.  Whittenbury,  1  Camp.  429. 
A  certificate  under  a  joint  commission  will  be  evidence  in  bar  of  a  separate 
debt,  Horsey9*  case,  3  P.  Wms.  33,  Howard  v.  Poole,  Str.  995:  and,  vice 
versa,  a  certificate  under  a  separate  commission  in  bar  of  a  joint  debt:  ex. 
p.  Yale,  3  P.  Wms.  24.  Signing  the  certificate  of  a  surviving  partner 
does  not  release  the  estate  of  a  deceased  partner :  1  Meriv.  570. 

With  respect  to  the  mode  of  proving  the  certificate,  the  120th  section 
of  the  6th  6.  4,  c.  16,  enacts,  that  any  bankrupt,  who  shall,  after  his  certi- 
ficate shall  have  been  allowed,  be  arrested,  or  have  an  action  brought 
against  him  for  any  debt,  claim,  or  demand,  hereby  made  provable  under 
the  commission  against  such  bankrupt,  shall  be  discharged  upon  common 
bail,  and  may  plead  in  general  that  the  cause  of  action  accrued  before  he 
became  bankrupt,  and  may  give  this  act  and  the  special  matter  in  evi- 
dence; and  such  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be 
sufficient  evidence  of  the  trading,  bankruptcy,  commission,  and  other  pro- 
ceedings precedent  to  the  obtaining  such  certificate.  The  certificate  must 
be  entered  of  record,  as  directed,  ante,  before  it  can  be  given  in  evidence: 
see  3  Bing.  493.  The  allowance  need  not  be  proved ;  it  will  suffice  merely 
to  produce  it,  the  judges  taking  cognizance  judicially  of  the  chancellor's 
handwriting :  Eden.  426.  If  B.  plead  his  bankruptcy  and  certificate,  and 
prove  a  commission  against  A.,  and  a  certificate,  under  it,  he  may  prove 
that  he  was  formerly  known  by  the  name  of  A.,  and  that  the  commission 
was  issued  against  him  although  at  the  time  of  the  trial  he  was  known  by 
the  name  of  B.  only,  Stevens  v.  Elisee,  3  Camp.  256.  It  must  appear  at 
the  trial,  that  the  bankruptcy  was  subsequent  to  the  commencement  of 
the  action,  see  ante%  251 ;  and,  as  to  when  the  bankruptcy  and  certificate 
must  be  pleaded  specially,  ante,  251. 

Evidence  for  Plaintiff. 

Proof  to  defeat  Certificate.]  By  the  6th  6. 4,  c.  1 6,  s .  1 27,  it  is  enacted, 
"  That  if  any  person,  who  shall  have  been  so  discharged  by  such  certifi- 
cate as  aforesaid,  or  who  shall  havte  compounded  with  his  creditors,  or 
who  shall  have  been  discharged  by  an  insolvent  act,  shall  be  or  become 
bankrupt,  and  have  obtained,  or  shall  hereafter  obtain,  such  certificate  as 
aforesaid,  unless  his  estate  shall  produce  (after  all  charges)  sufficient  to 
pay  every  creditor  under  the  commission  15*.  in  the  pound,  such  certifi- 
cate shall  only  protect  his  person  from  arrest  and  imprisonment ;  but  his 
future  estate  and  effects  (except  his  tools  of  trade,  and  necessary  house- 
hold furniture,  and  the  wearing  apparel  of  himself,  his  wife,  and  children,) 
shall  vest  in  the  assignees  under  the  said  commission,  who  shall  be  en- 
titled to  seize  the  same,  in  like  manner  as  they  might  have  seized  the 
property  of  which  such  a  bankrupt  was  possessed  at  the  issuing  the  com- 
mission. Under  this  provision  the  certificate  is  avoided,  though  the  former 
commission  has  been  superseded :  1  Doug.  46.  It  has  been  held,  that  a 
deed  of  composition,  embracing  all  the  creditors,  under  which  many  of 
them  came  in,  though  some  of  them  did  not,  is  in  case  of  a  subsequent 
commission  of  bankruptcy,  such  a  compounding  with  his  creditors  as  will, 
within  5  G.  2,  c  30,  s.  9,  &c,  deprive  the  bankrupt  of  the  benefit  of  his 
certificate  to  protect  his  future  effects  from  being  liable  to  be  taken  in 
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execution,  Slaughter  v.  Cheyne  $  Bryant,  1  M.  &  S.  182;  or 
r*256l  though  the  *former  commission  have  been  superseded :  ex.  p. 
Hodgkinson  19  Ves.  291 ;  Philpot  v.  Cbrden,  5  T.  R.  287.  Bat 
a  composition  with  a  certain  class  of  creditors,  as,  for  instance,  with  joint 
creditors  only,  Nortofi  v.  Shakspeare,  15  East,  61 9 ;  or  a  composition  with 
all  his  creditors  generally,  if  he  have  afterwards  paid  them  20*.  in  the 
pound,  before  his  bankruptcy,  Read  v.  Sowerby,  1  M.  &  S.  78,  will  not 
deprive  a  bankrupt  of  his  certificate.  For  the  purpose  of  proving  a  former 
commission,  it  is  only  necessary  to  produce  the  commission  and  proceed- 
ings, and  prove  that  the  deft,  submitted  to  it,  without  proving  the  leading 
act  of  bankruptcy,  &c,  Heviland  v.  Cook,  5  T.  R.  655,  Gregory  v.  Mer- 
ton,  3  Esp.  Rep.  195 ;  and  the  certificate  under  such  former  commission 
must  be  proved,  either  by  producing  it,  or  by  secondary  evidence  of  it 
after  notice  to  the  bankrupt  to  produce  it :  Graham  v.  Grill,  4  Camp.  282 ; 
Henry  v.  Leigh,  3  Camp.  499.  It  is  incumbent  on  the  bankrupt  to  prove, 
that  he  has  paid  15*.  under  his  second  commission,  Gregory  v.  Merton, 
3  Esp.  Rep.  195;  and  proof  that  it  will,  probably,  produce  so  much,  is 
insufficient :  Cover  ley  v.  Morley,  16  East,  225 ;  Jelfs  v.  Holland,  1  B.  4. 
P.  467. 

By  the  130th  section  of  the  6  G.  4,  c.  16,  it  is  enacted,  that  no  bankrupt 
shall  be  entitled  to  his  certificate,  or  to  be  paid  any  such  allowance,  and 
that  any  certificate  if  obtained,  shall  be  void,  if  such  bankrupt  shall  have 
•  lost,  by  any  sort  of  gaming  or  wagering,  in  one  day,  £20,  or  within  one 
year  next  preceding  his  bankruptcy,  £200;  or  if  he  shall,  within  one  year 
next  preceding  his  bankruptcy,  have  lost  £200  by  any  contract  for  the 
purchase  or  sale  of  any  government  or  other  stock,  where  such  contract 
was  not  to  be  performed  within  one  week  after  the  contract,  or  where  the 
stock  bought  or  sold  was  not  actually  transferred  or  delivered,  in  pursu- 
ance of  such  contract,  or  shall,  after  an  act  of  bankruptcy  committed,  or 
in  contemplation  of  bankruptcy,  have  destroyed,  altered,  mutilated,  or 
falsified,  or  caused  to  be  destroyed,  mutilated,  altered,  or  falsified,  any  of 
his  books,  papers,  writings,  or  securities,  or  made,  or  been  privy  to  the 
making,  of  any  false  or  fraudulent  entries  in  any  book,  of  the  account  or 
other  document,  with  intent  to  defraud  his  creditors,  or  shall  have  con- 
cealed property  to  the  value  of  £10  or  upwards,  or  if  any  person,  having 
proved  a  false  debt  under  the  commission,  such  bankrupt  being  privy 
thereto,  or  afterwards  knowing  the  same,  shall  not  have  disclosed  the  same 
to  his  assignees,  within  one  month  after  such  knowledge. 

With  respect  to  the  effect  of  a  subsequent  promise  by  bankrupt,  the  6th 
6.  4,  c.  16,  s.  131,  enacts  that  no  bankrupt,  after  his  certificate  shall  have 
been  allowed,  under  any  present  or  future  commission,  shall  be  liable  to 
pay  or  satify  any  debt,  claim,  or  demand,  from  which  he  shall  have  been 
discharged  by  virtue  of  such  certificate,  or  any  part  of  such  debt,  claim  or 
demand,  upon  any  contract,  promise  or  agreement,  made  or  to  be  made 
after  the  suing  out  of  the  commission,  unless  such  promise,  contract,  or 
agreement,  be  made  in  writing,  signed  by  the  bankrupt,  or  by  some  per- 
son thereto  lawfully  authorized  in  writing,  by  such  bankrupt. 

Besides  the  above  legislative  enactments,  the  pit.  may,  in  answer  to  the 
certificate,  show  that  it  was  obtained  unfairly  and  by  fraud,  or  that  it  is 
in  other  respects  void ;  as  if  the  bankrupt,  or  any  other  person  for  him, 
give  money  or  security  for  money  to  a  creditor  for  signing  the  certificate, 
such  certificate  will  be  void :  Holland  v.  Palmer,  1  B.  &  P.  95;  1  Dong. 
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228.  Where  the  fourth,  among  several  other  signatures  to  a  certificate, 
was  obtained  by  a  promise  of  the  bankrupt  to  pay  the  creditor  his  whole 
debt,  it  was  held  this  avoided  the  certificate,  although  the  creditors  who 
signed  before  and  after  the  fourth  were  sufficient  in  number  and  value, 
without  reckoning  that  one,  for  his  example  might  have  induced  others  to 
sign  it:  Phillips  v.  Dicas,  15  East,  248.  So,  if  a  creditor  be  induced  for 
money  to  withdraw  a  petition  against  the  allowance  of  the  certificate,  or 
if  he  sell  his  debt,  and  agree  at  the  same  time  to  withdraw  his  petition, 
this  will  avoid  the  certificate,  ex.  p.  Gibson,  6  Ves.  5 ;  when  otherwise, 
see  1  Doug.  230;  Archb.  B.  L.  205. 


•BILLS  OF  EXCHANGE.  [*257]     * 

Form  of  Remedy,  258. 

Fobm  of  Pleadings. — Declaration,  258  to  267 — Plea,  &c.,  267. 

Precedents. — Declaration  in  Assumpsit  on  Inland  Bill)  Drawer 
against  Acceptor,  267  —  Payee  against  Acceptor,  268 — Endorsee 
against  Acceptor,  268 — The  like,  tenth  short  Form  of  Endorsement, 
269— The  like  where  several  Endorsements,  ib. — Against  Acceptor  qf 
a  Bill  payable  at  a  particular  Place,  ib. — Drawer  against  Acceptor, 
where  Bill  payable  to  a  Third  Person,  and  Drawer  been  obliged  to 
take  it  up,  ib. — Endorsee  against  Drawer,  on  Default  qf  Payment, 
270 — The  like  on  Default  of  Payment  where  Bill  Payable  at  a  parti- 
cular Place,27l — Averment  of  Want  ofEffects,ib. — Against  Drawer, 
on  Default  qf  Acceptance,  272 — Endorsee  against  Endorser,  ib. — 
Drawer  against  Acceptor  of  Foreign  Bill,  ib. — Payee  or  Endorsee 
against  Acceptor  of  Foreign  Bill,  273 — Payee  or  Endorsee  against 
Drawer,  on  Refusal  to  Accept,  ib, — The  like  on  Refusal  to  Pay, 274. 

Evidence  foe  Plaintiff,  274  to  300. 

General  Proofs,  274  to  282. 
Production  and  Proof  of  Bill,  274. 
Variances,  275. 
Averments  in  General,  275. 
Handwriting  in  general,  Proqfof,  276 — Where  so  subscribing 

Witness,  ib, — Where  there  is  one,  ib. — Party's  Admission,  277. 
Evidence  under  Common  Counts,  278. 

Evidence  in  Answer  to  Defence,  279. 

Damages,  279. 
Principal  Money,  279— Interest,  2SQ— Expenses,  281—Bfrexchangc, 

ib. — Protest,  ib, — Provision,  ib. 
Particular  Proofs,  in  Action  by,  282. 

Drawee,  who  is  also  Patee,  against  Acceptor,  282. 

ProqfqfBill,  282 — Proqf  qf  Acceptance,  ib. — Proof  of  Drawing,  285— 
Proqfof  Presentment,  286 — Proqf  under  Common  Counts,  287. 
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Drawer,  who  is  not  Payee,  against  Acceptor,  287. 

Payee,  who  is  not  Drawer,  against  Acceptor,  287. 

Endorsee  against  Acceptor,  287. 

Proof  qf  Endorsement,  287  to  289 — Identity,  289. 

Endorsee  against  Drawer,  290. 

Proqf  of  Drawing,  290 — Proqf  of  Endorsement,  ib. — Procf  qf  Accep- 
tance, ib. — Proof  of  Presentment  for  Acceptance,  and  Default  qf 

Acceptance,  ib. — Notice  of  Default  qf  Acceptance,  291 — 
[*258]  * Protest  for  Default  qf  Acceptance,  ib. — Presentment  for 

Payment,ib. — Excuse  for  Presentment  for  Payment,  292 — 
By  and  to  whom  Presentment  to  be  made,  293 — Time  of  Present- 
ment for  Payment,  ib. — Notice  qf  Dishonour  and  Protest,  294 — 
Excuse  for  want  of  Notice  or  Protest,  295— Mode  of  giving  Notice  qf 
Dishonour,  296 — Time  of  giving  Notice,  297 — By  whom  Notice  to  be 
be  given,  298 — To  whom  Notice  to  be  given,  299 — Proqf  under  Com- 
mon Counts,  ib. 

Endorsee  against  Endorser,  who  is  not  Drawer,  299. 

Proqf  of  Drawing,  299 — Proof  of  Endorsement,  ib. — Proqf  qf  Pre- 
sentment,  Notice  qf  Dishonour,  fyc.  ib. 

Accommodation  Acceptor  Against  Drawer,  300* 

Evidence  tor  Defendant,  300  to  314. 

Variance,  300. 

Defect  of  Stamp,  300 — What  Alteration  requires  new  Stamp, 

301. 
Incapacity  qf  Defendant  to  contract,  his  Infancy,  Coverture, 

302-3. 
Want  qf  Consideration,  when  a  Defence,  303 — Between  what 

Parties  it  mav  be  a  Question,  304 — When  Pit.  bound  to  prove 

one,  305 — Deft.9s  Notice  to  dispute  it,  ib. 
Illegal  Consideration,  when  a  Defence,  305—  When  Bad  in  Part 

306 — Who  may  set  up,  ib. 
Accord  and  Satisfaction,  307. 
Owing  Time,  308. 
Jrkiver  and  Release,  310. 
Payment,  311. 
Tender  313. 
Set-off  314 — Alteration  of  Bill,  ib.— -Statute  qf  Limitations,  ib. 

Competency  of  Witness,  314. 

Admissions,  316. 
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Fornfi  of  Remedy, 

Assumpsit  is  the  most  usual  remedy  on  bills,  notes,  and  checks,  and  is 
the  only  remedy  where  there  is  no  privity  of  contract  between  the  parties, 
or  against  an  executor  or  administrator:  Bishop  v.  Young,  2  B.  &  P.  78; 
Barry  v.  Robinson,  1  N.  R.  293.  But  debt  also  lies  by  the  payee, 
against  the  drawer,  on  default  of  the  acceptor,  or  by  the  drawer  against 
acceptor  of  a  bill,  expressed  to  be  for  value  received,  3  D.  &  R.  165;  and 
fay  first  endorsee  against  first  endorser,  who  was  also  the  drawer  of  a  bill 
payable  to  his  own  order:  3  Price,  253. 

Form  of  Pleadings. 

Declaration.]  The  pit.  is  not,  when  there  is  a  privity  of  contract 
between  him  and  deft,  independent  of  the  bill,  bound  to  declare  on  the 
bill  itself,  but  may  declare  on  such  contract  It  is  always  advisa- 
ble, however,  *to  declare  on  the  bill  itself,  as  the  pit.  will  other*  [*259] 
wise,  instead  of  the  expeditious  and  least  expensive  mode  of 
getting  the  damages,  by  having  the  same  referred  to  the  master,  be  bound 
to  execute  a  writ  of  inquiry,  Osborne  v.  Noad,  8T.  R.  648;  and  he  can- 
not, in  general,  obtain  interest;  and  besides  which,  if  the  bill  be  negotiable, 
he  would,  on  evidence  by  deft  of  Us  existence,  be  bound  to  show  it  was 
in  his  own  possession,  post 

Title.]  The  declaration  must  be  entitled  specially,  if  the  bill  fall  due 
after  the  first  day  of  term :  post,  "  Declaration  ;"  Howe  v.  Cooker,  S 
Stark.  138. 

Venue.]  The  pit  may  lay  the  venue  in  any  country:  Pinkney  v. 
Collins,  1  T.  R.  571. 

Statement  of  Bill  itself.]  In  general,  the  bill  must  be  stated  in  the 
declaration,  like  other  contracts,  ante,  116,  either  in  its  precise  terms,  or 
according  to  its  legal  effect,  and  a  variance  on  any  material  point  will  be 
fetal ;  and,  in  general,  it  is  advisable  to  state  no  more  of  the  bill  declared  on 
than  is  necessary  to  enable  the  pit  to  recover:  Bristow  v.  Wright,  Doug. 
667;  Chit.  B.  356;  Selw.  N.  P.  398;  Waugh  v.  Russell,  1  Marsh.  917. 
Siffkin  v.  Walker,  %  Camp.  309.  A  variance  in  matter  of  description, 
as  we  shall  hereafter  see,  will  be  fatal.  If  it  be  ambiguous  whether  the 
instrument  be  a  bill  or  note,  it  may  be  declared  on  as  either:  Edis  v. 
Bury,  2C.fcP.  559;  6  B.  &  C.  433,  *.  c.;  Chit  B.  21.  If  the  bill  be  in 
a  foreign  language  it  may,  nevertheless,  be  stated  in  English,  without 
noticing  the  foreign  language ;  Wightw.  9.  If  the  bill  or  note  were  in- 
formal, it  may  be  stated  in  its  terms,  with  an  innuendo  of  its  meaning, 
which  seems  the  safest  course. 

Names  qf  Parties.]  The  names  of  the  parties  to  the  bill  must  be  ac- 
curately described ;  a  variance  in  the  name  of  a  party,  not  a  party  to  the 
suit,  is  a  ground  of  non-suit :  Whitwell  v.  Bennett,  3  B.  &  P.  559.  A 
variance  in  the  names  of  the  parties  to  die  suit  is  no  ground  of  nonsuit,  if 
the  misdescribed  party's  identity  be  proved:  Boughton  v.  Frere,  3  Camp. 
vol.  i.  38 
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29;  Jo  we  It  v.  Char  nock,  6  M.  &  S.  45;  Dickinson  v.  Bowes,  16  East, 
1 10 :  Willis  v.  Barrett,  2  Stark.  29.  In  Gordon  v.  Austin,  4  T.  R.  611, 
the  party's  identity  was  not  proved.  If  a  bill  drawn  by  the  name  of 
Cruch  be  declared  on,  in  an  action  against  a  third  person,  as  drawn  by 
Crouch,  it  is  a  fatal  variance :  Whitwell  v.  Bennett,  3  B.  &  P.  559 ; 
Hutchinson  v.  Piper,  4  Taunt  610.  It  has  been  held,  that  a  mis- 
description between  the  real  name  of  an  endorser,  and  that  which  is  alleged 
in  the  declaration,  is  immaterial,  if  it  be  the  party's  name  of  trade,  and  the 
party  be  identified,  Forman'r.  Jacob,  1  Stark.  47. 
-  If  a  bill  purports  to  have  been  drawn  by  a  firm  consisting  of  several 
persons,  it  may  be  so  described  in  the  declaration,  in  an  action  against 
the  acceptor,  though,  in  fact,  the  firm  consisted  of  one  individual  only; 
Bass  v.  Clive,  4  Camp.  78;  4  M.  &  S.  13,  s.  c.  Where  a  declaration 
stated  that  a  bill  was  endorsed  by  certain  persons  trading  under  the  firm 
of  H.  and  F.,  by  procuration  of  J.  D.,  it  was  held  that  this  allegation  was 
supported  by  evidence  of  J.  D.'s  handwriting;  and  that  he,  being  the 
managing  partner  in  a  firm  which  carried  on  all  business*  of  buying  and 
selling,  under  the  denomination  of  H.  and  Co.,  was  in  the  habit  of  en- 
dorsing bills  in  the  manner  above  stated,  although  there  was  no  such  per* 
son  as  F.  in  the  firm  of  H.  and  Co.,  and  no  direct  proof  that  J.  D.'s  part- 
ners were  privy  to  those  transactions:  Williamson  v.  Johnson,  1 B.  &  C. 
146  ;2D.&  R.  281,  s.  c. 

If  one  of  several  persons,  acceptors  of  a  bill,  were  an  infant,  the  holder 
may  declare  on  it  as  accepted  by  the  adult  only,  in  the  names  of  both, 
Burgess  v.  Morrill,  4  Taunt  468;  and,  as  to  what  to  reply  in  case  deft, 
plead  in  abatement,  ib.,  ante,  16.  Evidence  that  other  persons  joined  the 
deft,  in  the  drawing  or  accepting  the  bill,  does  not  constitute  a 
[*260]  variance:  Mountstephen  *v.  Brooke,  1  B.  &  A.  224;  1  Saund. 
291,  e.  Deft  should  have  pleaded  in  abatement;  but  an  allega- 
tion of  a  note  having  been  made  by  A.  and  B.  is  not  satisfied  by  evidence 
of  a  note  given  by  A.  alone  to  secure  a  partnership  debt,  Skffkin  v.  Wal- 
ker, 2  Camp.  308;  Emly  v.  Lye,  15  East,  7;  though  it  would  be  otherwise, 
if  A  prefixed  to  his  signature,  "  for  A.  and  B."  Galway  v.  Mathew,  1 
Camp.  403. 

A  bill  drawn,  &c.  by  an  agent,  may  be  stated  to  have  been  so  by  the 
principal,  as  that  is  its  legal  operation:  12  Mod.  346;  Collis  v.  Ernett,  1 
H.  Bla.  313. 

A  description  of  the  pits.,  as  executors  and  trustees  of  A.  B.,  is  mere  sur- 
plusage, the  bill  being  payable  ta  them  in  the  name  of  the  firm  which 
they  had  assumed :  Aguttar  v.  Moses,  2  Stark.  499. 

Day  of  Drawing  Bill.]  This  should  be  the  day  of  the  date  of  the  bill, 
or  if  not  dated  then,  the  day  of  the  drawing.  A  mistake  in  this  day  is 
immaterial. 

Custom  of  Merchants,  #c]  It  is  usual  to  state  that  a  bill  was  drawn 
and  accepted,  &c,  according  to  the  usage  and  custom  of  merchants,  fa.; 
yet  this  is  unnecessary,  as  well  as  any  reference  to  it  in  any  part  of  the 
declaration:  Petit  v.  Smith,  1  Ld.  Raym.  88;  Sqperv.  Bible,  ib.  175; 
Ereskine  v.  Murray,  2  ib.  1542;  Carth.  83,  269;  Bayl.  307.  In  some 
cases  these  words  will  prove  useful  ipost,  266. 
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Date  of  the  Bill,  4*c]  This  should  be  alleged  to  be  on  the  day  on 
which  the  bill  bean  date;  and  when  the  bill  imports  to  be  payable  within 
a  limited  time  of  the  date,  this  must  be  strictly  adhered  to,  Cole  v.  Haw- 
kins,  1  Str.  22;  but,  if  there  be  no  date,  then  it  should  be  stated  to  be  on 
the  day  it  issued ;  and,  if  that  cannot  be  ascertained,  the  first  day  pit.  can 
prove  it  to  hare  existed:  De  la  Courtier  v.  Bellamy y  2  Show.  422; 
Hague  v.  French,  3  B.  &  P.  173;  Giles  v.  Bourne,  6  M.  &  S.  73;  Bayl. 
304.  When  the  date  of  the  bill  is  alleged  as  an  allegation  of  description, 
a  variance  is  fatal:  thus,  where  the  declaration  alleged  that  deft,  made 
his  certain  bill  bearing  date  the  same  day  and  year  aforesaid,  and  the 
real  date  of  the  bill  was  different,  it  was  held  by  Lord  Ellenb.  to  be  fatal, 

2  Camp.  308,  n.;  and  a  mistatement  of  a  day  in  a  note  payable  by  instal- 
ments, is  fatal,  Wells  v.  Girling,  Gow,  21;  but  where  the  declaration 
stated  that  deft.,  on  the  3d  day  of  February,  &c,  made  his  certain  bill, 
4rc,  and  the  bill  was  dated  the  6th  of  February,  it  was  held  not  to  be  a 
fetal  variance,  as  the  declaration  did  not  allege  the  date  as  part  of  the  bill; 
but  only  alleged  that  deft,  on  that  day  drew  the  bill,  being  silent  as  to  the 
date:  Coxon  v.  Lyon,  2  Camp.  307,  n.  Where  a  2d  count,  "  that  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  the  deft,  drew  a  certain  other 
bill  of  exchange,  payable  two  months  after  date,  without  mentioning  any 
express  date  in  either  count,  the  last  was  held  sufficient  by  reference  to 
the  first:  Hague  v.  French,  3  B.  &  P.  173;  (riles  v.  Bourne,  6  M.  &  S. 
73,  s.p.  As  to  manner  of  stating  bill,  dated  by  mistake  a  wrong  day, 
Chit.  B.  355;  ante,  259. 

Place  of  Drawing.']  It  is  usual,  in  actions  on  inland  bills  of  exchange, 
and  on  promissory  notes,  which  are  uniformly  dated  at  some  particular 
place,  to  state  that  place  in  the  declaration,  adding  some  place  with  a  vide- 
licet, in  which  the  action  is  brought,  for  a  venue;  this,  however,  is  not 
necessary,  Bayl.  305;  and  it  has  been  held,  that  a  foreign  note  may  be 
stated  to  have  been  made  at  any  place  in  England,  Houriet  v.  Morris, 

3  Camp.  304;  but  it  seems  doubtful  whether,  in  the  case  of  foreign  bills, 
it  might  not  be  a  cause  of  special  demurrer:  Bayl.  22,  n.;  ib.  305.  The 
court  will  not  take  judicial  notice  that  a  bill  is  drawn  abroad ;  therefore, 
if  it  be  alleged  that  it  was  drawn,  &c.  at  Dublin,  the  note  will  not 

be  *taken  to  have  been  made  in  Ireland,  and  to  be  payable  [*261] 
there,  without  an  express  allegation  to  that  effect :  Kearney  v. 
King,  2  B.  &  A.  301 ;  Sprowle  v.  Legge,  1  B.  &  C.  16;  2  D.  &  R.  15,  s.  c; 
DeybePs  case,  4  B.  &  A.  243. 

Drawing  qf  Bill,  $•<?.]  For  the  purpose  of  showing  the  deft/s  con- 
tract, pit  must  state  in  what  manner  he  became  liable,  whether  by  making, 
accepting,  or  endorsing  the  note,  &c.  The  allegation  of  a  party  himself 
having  drawn  the  bill,  is  sufficient,  though  the  party  did  so  by  his  agent, 
because  that  is  its  legal  effect,  12  Mod.  346;  Collis  v.  Emett,  1  H. 
Bla.  313,  6  T.  R.  659 ;  and  so  it  may  be  stated,  « though  a  man  sign  his 
name  on  a  blank  paper,  stamped  with  a  bill  stamp,  and  deliver  it  to 
another,  to  draw  above  the  signature  what  bill  he  pleases  thereon:" 
Bayl.  307. 

His  own  proper  Hand  being  thereunto  subscribed.]  These  words 
should  be  omitted,  as  there  are  cases  in  which  it  may  occasion  a  variance. 
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For  instance,  if  a  bill  be  endorsed  by  procuration,  and  it  be  thus  atated 
to  hare  been  made  by  the  hand  of  the  party  himself,  the  variance  will  be 
fatal:  BayL  319;  Levy  v.  Wilton,  5  Esp.  Rep..  180;  Jones  v.  Mars, 
2  Camp.  305.  And,  in  an  action  against  the  drawers  of  a  bill,  where  the 
declaration  stated,  that  the  defts.  made  the  bill,  "  their  own  proper 
hands"  being  thereunto  subscribed,  when,  in  fact  their  firm  of  A.  and  Go. 
was  subscribed  to  the  bill,  Li  Ellenb.  said,  « Had  it  been  their  own 
proper  hand,  I  should  have  clearly  held  it  sufficient;  aa  it  stands,  I  enter- 
tain some  doubt,  but  I  will  not  nonsuit:"  Jones  v.  Mars,  2  Camp.  305. 
See  Jones  v.  Tumour,  4  Carr.  &  Payne,  204. 

Direction  to  Drawee,  and  his  Jlddress.]  The  usual  formal  allegation 
of  a  direction  to  drawee  should  be  omitted;  and,  at  least,  in  one  count,  to 
guard  against  a  variance.  Where  a  bill  is  not  addressed  to  any  one  by 
name,  but  is  nevertheless  accepted  by  deft.,  this  direction  should  be 
omitted,  and  no  address  stated:  3  Moo.  91 ;  Qray  v.  Milner,  2  Stark.  336. 
It  is  also  advisable  always  to  omit  the  words  "by  the  name  and  addition 
of,  Ac,"  unless  there  be  a  misdescription :  16.  If  a  bill  is  directed  to 
Messrs.  A.  B.  and  Co.,  it  is  no  variance  in  setting  out  the  bill  according  to 
its  tenor,  to  put  Messs.  A.  B.  and  Co.  without  the  "r,"  instead  of  Messm. 
with  it:  BayL  S10. 

Time  when  Bill,  $c.  payable.]  This  must  be  stated  according  to  the 
fact  If  a  bill  or  note  be  payable  at  usances,  the  length  of  them  should 
be  averred,  thus,  "at  two  usances,  that  is  to  say,  at  two  months,  after  the 
date  thereof,"  or  the  omission  will  be  fatal  on  demurrer  (unless,  perhaps, 
where  it  is  alleged  that  the  bill  was  presented  on  the  day  it  was  payable), 
but  upon  demurrer  only:  BayL  331;  Smart  v.  Dean,  3  Keb.  645; 
Buckley  v.  Campbell,  1  Salt  131. 

To  pay  at  a  particular  place.*)  When  it  is  expressed  in  the  body  of 
the  bill  or  note,  that  it  is  payable  at  a  particular  place,  so  as  Co  require 
presentment  there,  it  should  be  so  stated  in  the  declaration  as  a  part  of 
the  contract :  Roche  v.  Campbell,  3  Camp.  247,  304 ;  Price  v.  Mitchell, 

4  ib.  301 ;  Sanderson  v.  Bowes,  14  East,  500;  Bowes  v.  Howe,  5  Taunt. 
34,  Chit  B.  250, 259.  If  the  place  of  payment  be  mentioned,  so  aa  to 
constitute  no  part  of  the  contract,  but  a  mere  memorandum,  it  is  not 
necessary  to  allege  it :  Price  v.  Mitchell,  4  Camp.  200 ;  BayL  310.  The 
1  and  2  G.  4,  c.  78,  relates  merely  to  the  acceptance  of  bills,  and  does  not 
apply  to  notes.    See  post,  263. 

To  pay  to  Order. ,]  It  is  essential  for  the  plaintiff  to  show  in  what 
manner  he  derives  his  title  to  sue,  Bishop  v.  Mayward,  4T.H.  471 ; 
therefore,  in  an  action  by  the  assignee  of  a  bill  or  note,  it  is  necessary  to 

show  that  the  bill  or  note  authorizes  a  transfer;  but,  in  an 
[*262]  action  by  the  payee,  it  is  *not,BayL  314;  as  it  is  only  necessary 

to  state  the  bill  according  to  its  legal  operation.  The  payee  of 
a  bill  payable  to  his  order,  may  state  it  to  have  been  payable  to  himself, 
Bayl.  313;  Frederick  v.  Cotton,  2  Show.  9,  Carth.  403,  Smith  v.  McClurty 

5  East,  476 ;  and  there  is  no  occasion  to  aver  that  he  made  no  order,  ib. 
A  bill  or  note  payable  to  a  fictitious  person,  and  to  be  endorsed  by  him, 
may  be  stated  to  be  payable  to  the  person  in  whose  favour  the  endorse- 
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mtot  is  made;  or,  if  it  import  to  be  endowed  in  blank  it  may  be  stated 
to  be  payable  to  bearer:  Bayl.  318.  When  a  bill,  through  mistake,  has 
been  made  payable  to  a  wrong  person,  the  mistake  may  be  stated,  with 
an  innuendo  as  to  the  person  meant:  BayL  314;  WiUes  v.  Barratt, 
2  Stark.  29 ;  Bishop  v.  Hayward,  4  T.  R.  470.  If  a  bill  be  accepted, 
payable  to  ,  or  order,  and  a  bona  fide  holder  insert  his  name  as 

the  payee,  the  bill  may  be  described  as  payable  to  him  without  noticing 
the  blank:  Attwood  v.  Griffin,  R.  &  M.  495;  2  C.  &  P.  868,  *.  c.  Where 
the  note  or  bill  has  been  returned  to  the  payee,  he  may  declare  in  his  own 
right,  without  noticing  that  fact  i  Chit.  B.  343. 

The  Sum  payable.']  "  If  a  bill  or  note  is  for  money  of  the  same  ap- 
pellation as  ours,  but  of  different  value,  it  must  not  be  stated  as  if  it  were 
for  our  money ;  as  if  it  be  for  so  many  pounds,  and  is  drawn  and  payable 
in  Ireland,  it  must  not  be  stated  to  be  for  so  many  pounds  generally, 
without  something  to  show  that  pounds  Irish  were  meant:"  BayL  314; 
Kearney  T.King,  2  B.  &  A.  301 ;  Sprowle  r.Legge,  1  B.  &  C.  16;  2  D. 
&  R.  15 ;  3  Stark.  156, «.  c.  When  the  money  in  which  the  bill  is  pay- 
able, is  foreign,  it  is  necessary  to  show,  in  the  declaration,  that  it  is  foreign 
money,  or  else  its  value :  Simmons  v.  Parminter,  1  Wils.  185 ;  4  Bro. 
P.  C.  604;  Chit  B.  356.  The  omission  of  the  word  "sterling"  is  im- 
material: Kearney  v.  King,  2  B.  &  A.  301;  Glossqp  v.  Jacob,  2  Stalk.  69* 

Value  received.]  The  words  "value  received,"  are  not  at  all  ma- 
terial ;  they  might  be  wholly  omitted  in  the  declaration :  p.  La\  Ellenb.f 
Grant  v.  Da  Coeta,  3  M.  &  S.  352,  and  see  4  D.  &  R.  211,  Chit.  B.  67; 
but,  if  they  are  stated,  and  the  statement  give  a  wrong  meaning  to  those 
words,  it  will  be  a  fatal  misdescription:  BayL  315 ;  Highmore  v.  Prim- 
rose, 5  M.  &  S.  65.  It  has  been  held,  that  where  a  bill  was  expressed  to 
be  for  "value  delivered  in  leather,"  it  was  no  variance  to  state  it  in  the 
declaration  to  have  been  for  "  value  received  in  leather,"  Jones  v.  Mars, 

2  Camp.  307;  and  the  following  bill, "  Fay  to  F.  and  Co.  or  order,  £315, 
value  received,"  and  signed  by  the  drawer,  may  be  declared  on  as  a  bill 
for  value  received  by  the  drawer  from  the  payee :  Grant  v.  Da  Costa> 

3  M.  &  S.  351 ;  Highmore  v.  Primrose,  2  Chit.  R.  333.  A  note  described 
to  be  ufor  value  received/'  generally,  is  not  disproved  by  evidence  of  a 
note  payable  to  the  plaintiff's  order  "for  value  received  in  Mrs.  L.'s 
estate :"  7  D.  &  R.  140.  If  a  bill  be  drawn  in  the  usual  form  "for  value 
received,"  which  means  by  the  drawee^  and  the  declaration  allege  it  as 
value  received  by  the  drawer,  the  variance  is  fatal:  Highmore  v.  Prim- 
rose, 5  M.  &  S.  65. 

Directions  to  place  Bill  to  Account,  and  words  "as  per  Advice.99] 
As  to  these,  see  Chit  B.  89.    It  is  best  to  insert  them  in  one  count 

The  Delivery  of  Bill]  It  is  not  necessary  to  state  that  the  drawer  or 
endorser  of  a  bill  delivered  it  to  the  payee,  as  it  is  implied  in  the  allega- 
tion that  he  made  or  endorsed  the  bill,  &c.:  Churchill  v.  Gardner,  7  T. 
R.  596;  Smith  v.  McClure,  5  East,  477;  Bayl.  316.  A  statement  of  a 
delivery  to  the  acceptor  is  untechnical  in  an  action  against  him,  but  not 
demurrable:  5  East,  476.  In  an  action  against  the  acceptor,  it  is  not  ne- 
cessary to  aver  a  re-delivery,  from  him  after  acceptance ;  for,  if  a  re-do- 
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livery,  or  something  tantamount,  to  show  the  assent  of  the 
[*263]  drawee  to  charge  himself,  be  necessary  *to  an  acceptance,  a 

demurrer,  by  admitting  the  acceptance,  impliedly  admits  the  re- 
delivery: Smith  v.  McClure,  5  East,  475. 

Acceptance.]  "  It  need  not  be  stated,  except  in  actions  against  accep- 
tor, or  on  bills  payable  within  a  limited  time  after  sight :"  Bayl.  316.  If 
unnecessarily  stated,  it  need  not  be  proved :  Tanner  v.  Bean,  4  B.  &  C. 
312 ;  6D.&R.  338,  s.  c;  overruling,  Jones  v.  Morgan,  2  Camp.  474. 
An  acceptance  by  an  agent  may  be  stated  to  be  by  principal :  Heys  y. 
Heseltine,  2  Camp.  604.  If  the  acceptance  were  conditional  or  qualified, 
it  must  be  so  described:  Langston  v.  Corney, 4  Camp.  176.  It  is  im- 
proper to  aver  that  the  acceptor's  handwriting  was  subscribed,  as  it  can 
never  help,  and,  if  the  bill  be  accepted  by  procuration,  it  would  be  a  fetal 
variance,  Bayl.  31$,  Levy  v.  Wilson,  5  Esp.  Rep.  180 :  but  it  would  not 
be  so,  if  signed  by  one  of  a  firm,  Jones  v.  Marr,  2  Camp.  305,  ante,  257; 
and  it  would  seem,  that  it  would  be  obviated  by  a  subsequent  promise: 
Helmsley  v.  Loader,  ib.  450.  Where  the  time  of  payment  depends  on  the 
presentment,  and  the  action  is  against  the  drawer  of  a  bill  or  endorser  of 
a  bill  or  note,  this  should  be  the  very  day  of  the  presentment,  Bayl.  317 ; 
in  other  cases,  the  exact  day  is  not  material.  The  acceptance  of  a  bill 
after  sight  should  be  stated  according  to  the  fact:  and,  when  the  drawee 
dates  his  acceptance  on  a  different  day  from  the  date  of  the  bill,  the  real 
day  of  acceptance  should  be  inserted,  BayL  181 ;  but  it  seems  a  variance 
is  not  material:  Forman  v.  Jacob,  1  Stark,  46;  Young  v.  Wright,  1 
Camp.  139.  Where  the  declaration  alleged  that  a  bill  was  drawn  on  the 
18th  Aug.,  payable  60  days  after  sight,  and  was  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  accepted  by  deft.,  and  the  bill  appeared  to  be  ac- 
cepted on  the  19th  Sept,  it  was  held  no  variance,  4  Camp.  409 ;  though 
it  has  been  considered,  that  if  the  pit.  allege  in  terms  that  the  acceptance 
was  made  before  the  time  limited  by  the  bill  for  its  payment,  the  pit  will 
be  precluded  from  giving  in  evidence  an  acceptance  afterwards,  Jackson 
v.  Pigott,  Ld.  Raym.  364, 12  Mod.  212,  s.  c.  This  doctrine  has  been  dis- 
puted: Bayl.  317;  Leaperv.  Tatton,  16  East,  420. 

Payable  at  a  particular  Place.]  If  the  bill  be  "  accepted  payable"  at 
a  particular  place  according  to  the  provisions  of  the  1  &  2  G.  4,  c.  78,  with 
the  words, "  There  only,  anS  not  otherwise  or  elsewhere,"  it  must  be 
stated  accordingly :  see,  as  to  averment  of  presentment  at  particular  place, 
post.  265. 

Conditional  Acceptance.]  Such  an  acceptance  must  be  described  ac- 
cordingly; and  if  declared  on  as  an  absolute  acceptance,  it  will  be  a  fatal 
variance  though  the  condition  has  been  performed:  Langston  v.  Corney, 
4  Camp.  176;  Swan  v.  Cox,  1  Marsh,  176 ;  Ralli  v.  Sarrell,  D.  &  R.  N. 
P.  C.  33. 

Drawing.]    As  to  this,  see  ante,  259. 

Endorsement.]  "  Every  endorsement  essential  to  a  transfer,  must  be 
stated;  unnecessary  ones  should  be  omitted:"  Bayl.  320,  Peacock  v. 
Rhodes,  Doug.  611,  633.    If  the  endorsement  be  dated,  it  is  not  essential 
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to  allege  the  precise  day,  as  it  is  not  a  material  variance  that  an  endorse- 
ment is  stated  to  have  been  made  before,  and  is  proved  to  have  been 
made  after,  the  bill  became  due:  Bayl.  318.  When  an  endorsement 
is  made  after  the  bill  or  note  became  due,  the  allegation  here  referred 
to  is  proper,  and  should  not  state,  "  before  the  bill,  &c.,  became  due ;" 
this,  however,  is  not  essentially  material:  ib.;  Young  v.  Wright,  1 
Camp.  130;  Pur  cell  v.  Macnamara,  9  East,  157.  An  endorsement 
by  an  agent  may  be  stated  to  have  been  made  by  the  principal,  with- 
out noticing  the  agency.  Blank  endorsements  are  alleged  in  pleading  in 
the  same  manner  as  those  in  full,  as  to  the  words, "  his  own  pro- 
per hand  being  thereunto  subscribed :"  see  ante,  259.  *Where  [*264] 
there  are  several  endorsers  to  a  bill  between  the  payee  and  the 
deft,  the  pit  may  declare  on  an  endorsement  by  the  payee  to  the  deft, 
and  by  the  deft,  to  the  pit,  without  stating  those  between,  Chafers  v. 
Bell,  4  Esp.  Rep.  210,  Williamson  v.  Johnson,  1  B.  $  C.  146,  2  D.  &  R. 
283,  s.  c;  and  where  the  pit  sues  as  a  remote  endorsee,  it  is  usual  to  set 
out  in  the  account  every  endorsement,  and  where  the  first  endorsement  is 
in  blank,  it  is  prudent  to  add  a  count,  stating  the  pit  to  be  the  immediate 
endorsee  of  the  first  endorser,  and  striking  out,  before  the  trial,  all  such 
intermediate  endorsements,  in  order  to  avoid  the  necessity  of  proving  the 
signature  of  the  various  endorsers;  Peacock  v.  Rhodes,  Doug.  633;  Kyd. 
206 ;  Chit  B.  359.  This  may  be  done,  though  there  i?  a  subsequent  en- 
dorsement in  full :  Bayl.  320.  Where  the  pit.  would  omit  an  endorsement, 
he  should  represent  that  which  precedes  the  endorsement  to  be  omitted,  to 
have  been  made  in  favour  of  the  person  who  is  endorsee,  upon  that  which 
follows:  thus,  if  a  bill  payable  to  A.'s  order  be  endorsed  by  him  in  blank, 
and  delivered  to  B.,  and  endorsed  by  B.  to  C,  if  C.  would  omit  stating 
B.'s  endorsement,  he  should  state  that  A.  endorsed  it  immediately  to  him, 
C;  Bayl.  320.  On  an  endorsement  for  less  than  the  full  sum  mentioned 
in  the  note  or  bill,  the  declaration  should  show  that  the  residue  was  paid, 
12  Mod.  213,  Hawkins  v.  Cardy,  Ld.  Raym.  360,  Carth.  466,  s.  c;  as  to 
the  mode  of  proof  of  an  endorsement,  and  when  it  must  be  proved,  &c, 
post. 

Endorsement  by  an  •Administrator.]  In  an  action  by  the  endorsee  of 
an  administrator,  it  is  not  necessary  to  state  the  letters  of  administration : 
Willes,  359;  (see  form,  2  Chit.  PL  156.) 

Delivery  by  Endorser.]  The  statement  of  the  delivery  is  unnecessary, 
Churchill  v.  Gardner,  7  T.  R.  596. 

Notice  of  Endorsement.]  An  averment  of  this  is  unnecessary:  Rey- 
nolds v.  Davies,  1  B.  &  P.  625;  Bayl.  320. 

Presentment  for  Payment,  #c]  In  an  action  against  the  acceptor  of 
■  a  bill,  the  presentment  need  never  be  stated,  Frampton  v.  Coulson,  1 
Wils.  33 :  unless  the  bill  is  made  payable  at  a  particular  place  only,  and 
according  to  the  late  act,  Chit.  B.  259,  Fayle  v.  Bird,  2  C.  &  P.  303;  and 
if  an  averment  of  presentment  be  unnecessarily  stated,  it  need  not  be 
proved,  Ch.  B.  378.  On  a  note  payable  on  demand,  it  is  advisable  in  one 
count,  in  an  action  against  the  maker,  to  aver  a  demand:  ib.  360. 

In  an  action  against  the  drawer  or  endorser,  it  is  essential,  to  state  that 
the  bill  or  note  was  presented,  or  some  sufficient  excuse,  as  that  the  drawee, 
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or  maker,  could  not  be  found;  or  that  the  deft., had  he  paid  the  bill,  would 
have  had  no  remedy  against  them:  Bayl.  382,  Mercer  v.  Southwell,  2 
Show.  180;  Doug.  654;  Rushton  v.  Jlspinall*  ib.  659,  660.  A  subse- 
quent promise  by  the  deft,  to  pay,  is  evidence  of  the  presentment  for  pay- 
ment, &c,,  and  no  special  count  is  necessary  to  meet  such  promise:  Lundit 
v.  Robertson,  7  East,  231.  [See  further  as  to  the  allegations  of  present- 
ment, Bondington  v.  Schlencker,  4  B.  &  Adol.  752 :  1  Nev.  &  M.  541. 
Parkes  v.  Edge,  3  Tyr.  364 ;  1  C.  &  M.  429.] 

Day,  and  Time  of  Presentment.]  This  should  be  alleged  to  be  on  the 
3d  day  of  grace,  and,  if  that  be  on  a  Sunday  or  Christmas-day,  Good 
Friday,  or  public  thanksgiving  day,  then  it  should  be  the  day  previous. 
The  day  alleged  is  material,  Bayl.  325,  Rushton  v.  Jlspinall,  Doug.  679; 
unless  the  pit.  allege,  that "  afterwards,  and  when  the  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit, 
on,&&,"  which  i*  the  safer  way:  Bynner  v.  Russell,  1  Bing.  23:  7  Moo. 
286, s.  e.  In  an  action  against  the  acceptor  of  a  bill,  payable  a  limited 
time  after  sight,  if  the  declaration  allege  a  presentment  for  payment,  mis- 
taking the  day  on  which  such  presentment  was  made,  it  is  immaterial : 
Bayl,  325;  Forman  v.  Jacob,  1  Stark.  46;  supra.  A  mistake  in  the  day 
when  an  instalment  becomes  due,  in  an  action  oh  a  note  payable  by  in- 
stalments, is  fatal,  Wells  v.  Girling,  lB.&B. 447;  Gow,  e.  21 ; 
[*265]  3  Moo.  *79, «.  c.  If  a  bill  be  payable  on  an  event,  it  must  be 
averred  that  that  event  has  taken  place:  Chit.  B.  181,  356.  In 
an  action  against  an  acceptor  supra  protest ,  it  should  be  averred  that  the 
bill  was  presented  at  maturity  to  the  original  drawee,  ib.  243.  If  the  bill 
was  not  presented  when  due,  because  it  could  not  be  presented,  the  cause 
of  the  not  presenting  it  need  not  be  stated,  provided  the  declaration  con- 
tain the  usual  or  a  similar  averment,  that  the  bill  was  duly  presented 
according  to  the  custom  of  merchants,  under  which  averment,  evidence  of 
the  impossibility  of  presenting  at  the  time  when  the  bill  became  due  may 
be  given :  2  Smith,  224. 

Mode  of  Presentment.]  It  need  not  be  alleged  who  made  the  present- 
ment ;  and,  though  the  declaration  allege  a  presentment  by  a  particular 
person,  it  need  not  be  proved  to  have  been  presented  by  him;  Boehrn  v. 
Campbell,  Gow  N.  P.  C.  55.  The  presentment  should  be  stated  to  have 
been  made  according  to  the  tenor  and  effect  of  the  bill,  to  the  person  who 
was  to  pay  it;  and  it  seems  best  always  to  insert  the  words,  "according  to 
the  tenor  and  effect  of  the  bill:"  Huffan  v.  Ellis,  3  Taunt  415.  The 
words  "  duly  presented,"  &c,  mean  presented  according  to  the  custom  of 
merchants:  2  Smith,  224.  If  a  bill  be  payable  "at"  a  banker's,  or  other 
person's,  it  need  not  be  averred  it  was  presented  to  them,  Giles  v.  Bourne, 
2  Chit.  Rep.  300 ;  or  to  the  acceptor  at  the  banker's,  though  the  acceptance 
be  general,  Be  Bergareehe  v.  Pillin,  3  Bing.  476;  and,  if  a  bill  be  made 
payable  by  the  acceptor  at  the  house  of  S.,  an  averment  of  presentment  at 
the  house  of  S.  suffices,  Hawkey  v.  Borwick,  4  Bing.  135;  and,  if  a  bill  be 
accepted  payable  by  certain  persons  at  a  particular  place,  it  suffices,  in  an 
action  against  the  drawer,  to  state  an  averment  of  presentment  to  those 
persons  generally,  without  saying  at  what  place :  Ambrose  v.  Bopwood, 
2  Taunt  61.  It  is  necessary  to  aver  a  presentment  for  payment  at  a  par- 
ticular place,  if  the  bill  be  not  accepted  payable  there  according  to  the 
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provisions  of  the  1  and  2  G.  4,  c.  76;  and  this,  although  the  drawer  re- 
quest the  bill  to  be  accepted  at  a  particular  place :  see  Seiby  v.  Bden,  3 
~    ?•  611;  Fayle  v.  Bird,  6B.&C.  531. 


Excuse  for  Presentment]  If  the  bill  be  not  presented,  and  there  be  a 
sufficient  legal  excuse  for  the  non-presentment,  the  same  must  be  stated, 
Smith  v.  Bellamy j  2  Stark.  223,  Bayl.  324;  as,  that  the  drawee  could  not 
be  found;  or  that  the  deft,  had  he  paid  the  bill,  had  no  remedy  against 
him:  Bayl.  322;  Mercery.  Southwell,  2  Show,  180;  Doug.  654;  Rushton 
v.  Aspinall,  ib.  680.  It  suffices  to  aver,  generally,  the  drawee  was  not  to 
be  found,  without  stating  that  any  inquiry  was  made  after  him,  though  it 
is  now  more  usual  to  state,  that  diligent  search  was  made,  and  which  must 
be  proved;  but  it  is  not  necessary  to  state  the  reason  why  the  bill  was  not 
presented  at  maturity:  Supra,  2  Smith,  223*4.  A  mere  averment  of 
drawee's  insolvency,  &c,  is  no  excuse,  Bowes  v.  Howe,  5  Taunt.  30,  Chit. 
B.  250 ;  nor  is  a  mere  removal,  without  an  absconding  r  ib.;  Parker  v.  Gor- 
don, 7  East,  385. 

Non-Payment.]  In  an  action  against  the  acceptor  of  a  bill  payable  at 
a  particular  place,  it  need  not  be  stated  that  payment  was  refused  at  such 
place,  the  usual  breach  at  the  end  of  the  declaration  being  sufficient:  But- 
terworth  v.  Le  Despenser,  3  M.  &  S.  150;  4  Dow.  334;  Giles  v.  Bourne, 
6M.&S,  73.  In  actions  against  the  drawer  or  endorser,  the  non-pay- 
ment must  be  averred.  If  the  bill  was  payable  at  a  banker's,  it  need  not 
be  averred  they  did  not  pay,  though  usual  so  to  do:  6  M.  &  S.  73;  3  Chit. 
R.  300,  s.  e.  In  an  action  on  a  foreign  bill,  it  is  not  necessary,  though 
usual,  to  aver  the  non-payment  of  the  other  parts  of  the  bill :  Carth.  509 ; 
East  v.  Essington,  2  Ld.  Raym.  810;  7  Mod.  86,  s.  c. 

Notice  of  Dishonour.]  In  an  action  against  the  acceptor  or  maker  of 
a  note,  it  is  not  necessary  to  aver  that  he  had  notice  of  the  dis- 
honour :  * Smith  v.  Thatcher,  4  B.  &  A.  200;  Edwards  v.  Dick,  [*266] 
ib.  ,212:  Treacher  v.^Hinton,  ib.,  413;  But  terworth  v.  Le  Des- 
penser, 3  M.  &  S.  150;  Pearcev.  Pemberthy, 3 Camp.  261.  In  an  action, 
however,  against  the  drawer  or  endorser,  this  averment,  or  a  sufficient 
legal  excuse  for  not  giving  the  notice,  must  be  stated ;  and  an  omission  of 
such  an  averment  is  bad,  even  after  verdict:  Bayl.  185;  Rushton  v.  Jis- 
pmalt,  Doug.  679;  Lundie  v.  Robinson,  7  East,  231. 

Excuse  for  not  Giving  Notice  of  Dishonour.]  When  the  necessary 
notice  has  not  been  given,  and  there  is  a  sufficient  legal  excuse  for  such 
an  omission,  such  excuse  must  be  averred;  as,  if  the  drawer  countermand- 
ed payment,  or  had  no  effects  in  the  hands  of  the  drawee :  Legge  v. 
TMorpe,  12  East,  171 ;  Chit.  B.  197  to  315.  A  promise  of  payment,  &c, 
which  will  dispense  with  proof  of  notice  of  dishonour,  may  be  given  in 
evidence,  under  the  usual  averment  of  notice. 

Protest.]  The  protest  need  not  be  stated  in  an  action  on  an  inland 
bill,  Windle  v.  Andrews,  2  B.  &  A.  696;  B rough  v.  Parkins,  2  Ld. 
Raym.  992;  6  Mod.  80,  s.  c;  Salk.  131,*.  c.but,  in  an  action  on  a  foreign 
one,  the  pit.  must  either  state  it,  Rogers  v.  Stevens,  2  T.  R.  713;  Gale  v. 
Walsh,  5  ib.,  239,  or  show  that  it  was  not  necessary,  as  that  the  drawer 
vox.  i.  39 
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had  no  effects  in  the  hands  of  the  drawee :  Legge  v.  Thorpe,  \2  East,  171. 
Bat  the  omission  can  only  be  taken  advantage  of  by  a  special  demurfer : 
Bayl,  327.  If  the  pit.  aver  "  that  he  protested  the  bill,  or  caused  it  to  be 
protested,"  it  will  be  bad  on  demurrer,  but  it  is  unobjectionable,  if  the 
deft,  pleads  over:  Witherly  v.  Sarsfield,  1  Show,  125;  Salomons  v. 
Stavely,  Doug.  684,  n. 

Notice  of  Protest.]  If  the  deft,  is  prima  facie  entitled  to  notice,  it  is 
essentially  necessary  to  prove  that  he  had  it,  or  to  show  that  he  was  not 
entitled  thereto :  Rushton  v.  Aspinall,  Doug.  680.  Under  an  allegation 
of  notice,  it  may  be  questionable  whether  evidence  can  be  given  of  what 
would  excuse  notice,  Cory  v.  Scott,  3  B.  &  A.  619;  Legge  v.  Thrope,  13 
East,  171 ;  or  whether,  to  let  in  such  evidence,  the  facts  to  excuse  notice 
should  not  be  pleaded  specially:  Bayl.  328. 

Payment  supra  Protest.]  This  should  be  averred  according  to  the 
fact.  In  a  late  case,  in  an  action  against  the  acceptor  of  a  bill  by  a  pit. 
who  became  a  party,  supra  protest,  for  the  honour  of  the  second  endor- 
ser, it  was  held  not  necessary  to  state  in  the  declaration,  that  the  party  to 
whom  the  payment  was  made  by  the  pit.  was  the  party  having  title  to 
the  bill,  the  declaration  stating  that  the  pit.,  according  to  the  usage  and 
custom  of  merchants,  paid  the  bill  under  protest:  Cox  v.  Earle,  3  B.  & 

A.  430. 

• 
Bill  taken  up  by  Drawer.]    When  the  drawer  sues  on  a  bill  payable 
to  a  third  person,  in  order  to  show  his  interest  therein,  it  is  necessary  to 
state  that  it  was  dishonoured,  and  taken  up  and  paid  by  \At.,post. 

Liability  of  Deft,  to  pay.]  The  usual  allegation,  that  deft.,  by  means 
of  the  premises,  became  liable  to  pay,  seerns  unnecessary,  and  may  be 
omitted.  It  is  usual,  in  declaring  on  promissory  notes  made  within  the 
kingdom,  to  state  that  deft,  became  liable  by  virtue  of  3  and  4  Anne,  c.  9, 
which  renders  these  instruments  available ;  but  this  Seems  unnecessary, 
Brown  v.  Harraden,  4  T.  R.  155;  and  such  an  allegation,  in  the  case  of 
a  foreign  note,  would  perhaps  be  fatal :  Bayl.  22,  citing  Carr  v.  Shaw, 

B.  R.  H.  39  G.  3.  In  an  action  against  a  drawer  or  endorser,  their  liabili- 
ties are  stated  to  have  been  to  pay  on  request ;  in  an  action  against  the 
acceptor  or  maker,  the  liability  is  stated  to  pay  according  to  the  tenor  and 
effect  of  the  bill  or  note :  Bayl.  330;  Ballingalls  v.  Gloster,  3  East,  481. 

[*267]  * Promise  of  Payment.!  The  action  being  founded  on  a  legal 
liability,  no  promise  need  be  stated,  though  it  is  usually  inserted: 
Starkeyr.  Cheeseman,  1  Salk.  128;  Carth.  509,  s.  c;  Hard.  486.  If  the 
promise  be  stated,  it  should  correspond  with  the  statement  of  the  liability: 
Ballingalls  v.  Gloster,  3  East,  481. 

Common  Counts,]  It  is  usual,  and  always  advisable,  to  insert  the 
counts  for  money  paid, had, and  received;  and, on  an  account  stated;  they, 
in  m&ny  cases,  may  secure  a  verdict ;  and,  in  an  action  where  there  is  a 
privity  of  contract  between  the  pit.  and  deft.,  on  some  consideration  pass- 
ing between  them  independent  of  the  bill,  one  or  more  counts  should  be 
added  to  meet  the  same  in  evidence.    A  count  for  interest  is  usually  in- 
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serted,  -but  this  is  unnecessary.  As  to  the  general  utility  of  the  counts,  and 
what  may  be  given  in  evidence  under  them  in  an  action  on  a  bill  or  note, 
post. 

Plea,  &c]  We  shall  hereafter  see  what  defence  deft,  may  set  up  to 
the  action :  post,  "  Evidence  for  Defendant."  With  respect  to  the  mode 
of  taking  advantage  of  defences  arising  from  a  defect  in  the  right  of  action 
itself,  those  which,  in  effect,  deny  that  the  bill,  &c.  was  made,  or  that  the 
deft,  or  pit.  was  party  to  it,  and  those  which  are  founded  on  some  defect 
in  the  instrument,  apparent  on  the  face  of  it,  or  on  the  ground  that  the 
supposed  drawing,  acceptance,  or  endorsement  do  not  amount  to  such  act, 
cannot  be  pleaded,  and  can  only  be  taken  advantage  of  Under  the  general 
issue,  non  assumpsit,  to  which  they  amount.  But  all  defences  which  ad- 
mit the  existence  of  a  contract,  but  allege  that  it  was  never  binding,  or 
that,  if  it  were,  it  was  either  performed  or  discharged  before  breach,  may 
be  pleaded  specially,  Hatton  v.  Morse,  1  Salk.  394 ;  Husband  v.  Jacob, 
1  Ld.  Raym.  88-9;  Com.  D.  Pleader,  E.  14;  though,  in  general,  matters 
which  deny  that  the  pit.  ever  had  cause  of  action,  are  not  pleaded,  but  are 
givfen  in  evidence  under  the  general  issue  of  non  assumpsit,  which  puts 
the  pit.  on  proof  of  his  right  of  action.  Where,  however,  such  defences 
lie  more  in  the  knowledge  of  the  deft,  than  the  pit.,  as  in  the  case  of  in- 
fancy and  coverture,  it  is  considered  fairer  practice  to  plead  them  in  the 
"first  instance,  or  give  notice  of  them  to  the  pit.  previously  to  the  trial  of 
the  cause,  as  otherwise  the  pit.  may  be  surprised  by  them  at  the  trial. 
Defences  of  the  second  description,  which  admit  that  the  pit.  once  had 
right  of  action,  are  usually  pleaded;  and  a  tender,  set-off,  bankruptcy  or 
insolvency  of  the  deft.,  and  the  statute  of  limitations  must,  in  all  cases,  be 
pleaded:  Draper  v.  Glassop,  1  Ld.  Raym.  153;  see  Chit.  B.  374-5; 
ante,  138. 

If  there  be  any  misstatement  or  defect  apparent  in  the  declaration  of  the 
cause  of  action,  or  in  the  right  of  action  itself,  the  same  may  be  taken  ad- . 
vantage  of  by  general  or  special  demurrer ;  by  a  general  demurrer,  when 
the  misstatement  is  substantially  bad,  and  by  a  special  demurrer,  when  it 
is  formally  so. 


Precedents. 

ON   INLAND   BILLS. 

* 

DECLARATION  IN  ASSUMPSIT  ON  A  BILL,  DRAWRK  AGAINST  ACCEPTOR. 

{Commencement  as  post,  "  Declaration"  and  ante,  139.)  For  that  whereas  the  said 
pits.,  {ante,  259,  heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord, 
1827,  at  {ante,  260,)  London,  that  is,  at  (venue,)  in  the  county  of  Middlesex,  according  to 
the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of  within 
this  kingdom  (ante,  260,)  made  their  bill  of  exchange  in  writing,  bearing  date  {ante,  260,) 
the  day  and  year  aforesaid  {and  then  and  there  directed  the  same  to  the  said  defts.  by  the 
name,  style,  firm,  and  addition  of  Messrs.  Twis  and  Co.  Merchants,  Birchin  Lane,  Lon- 
don, ante,  261,)  by  which  said  bill  of  exchange  they,  the  said  pits,  then  and 
there  requested  the  said  defts.,  two  months  after  the  date  thereof,  to  pay  the  [*268] 
pits,  or  their  order,  the  sum  (ante,  262)  of  fifty  pounds,  for  value  received  [ante 
282 ;)  which  said  bill  of  exchange  the  said  defts.  afterwards,  to  wit,  on  {ante,  263)  the  day 
and  year  a  foresaid,  at  (venue)  aforesaid,  in  the  county  aforesaid,  upon  sight  thereof,  accept- 
ed, according  to  the  said  usage  and  custom  of  merchants  (ante,  261.)  By  means  whereof 
{mnte9  266,)  and  according  to  the  said  usage  and  custom  of  merchants,  the  said  defts.  then 
and  there  became  liable  to  pay  the  said  pits,  the  sum  of  money  in  the  said  bill  of  exphange 
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specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  their,  the 
said  defts.,  said  acceptance  thereof  {ante,  266 ;)  and,  being  so  liable,  they,  the  said  defts.,  in 
consideration  thereof,  to  wit,  on  the  day  and  year  aforesaid,  at  Westr.  aforesaid,  in  the 
county  aforesaid,  undertook,  and  then  and  there  faithfully  promised  {ante,  267)  the  said 
pits,  to  pay  them  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according 
to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  their,  the  said  defts.  said  accept- 
ance thereof  (ante,  267.)  {Insert  counts  upon  the  consideration  of  the  bill  between  the 
£\s.  and  defts.,  and  all  the  money  counts,  count  for  interest  and  account  stated,  and 
each,  {ante,  267;)  laying  the  day  in  all  the  common  counts  after  the  biB  was  due 
(though  this  is  immaterial,)  and  before  the  action  was  commenced,  and  conclude  as  post, 
"  Declaration.") 

A  PAYEE  AGAIN8T  ACCEPTOR. 

{Observe  the  references  in  preceding  precedent.)  For  that  whereas  one  E.  F.  (or  cer- 
tain persons  using  the  name,  style,  and  firm  of  Hall  and  Sons,  or  certain  persons,  to  wit, 
Hall  and  Sons,)  heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
18*27,  at  London,  that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex,  according 
to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of  within 
this  kingdom,  made  their  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and 
year  aforesaid  {and  then  and  there  directed,  ante,  261,  the  said  bill  to  the  said  defts.,  by 
the  name,  style,  firm,  and  addition,  of  Messrs.  Twis  and  Co.,  merchants,  Birchin  Lane, 
London;  by  which  said  bill  of  exchange  they,  the  said  E.  F.  (or  Hall  and  Sons,)  then  and 
there  requested  the  said  deft/s  two  months  after  the  date  thereof,  to  pay  to  the  said  pits. 
{by  the  name,  style,  and  addition,  of  Messrs.  William  Bell  and  Co.,  ante,  261,)  or  order, 
the  sum  of  fifty  pounds  for  value  received,  and  then  and  there  delivered  the  said  bill  of 
exchange  to  the  said  pits,  (ante,  262;)  which  said  bill  of  exchange  the  said  defts.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.,  aforesaid,  upon  sight  thereof,  ac- 
cepted.   By  means  whereof,  &c.   (Conclude  as  in  the  preceding  precedent) 

(As  there  is,  in  general,  no  privity  between  the  payee  and  acceptor,  i.e.no  contract  ex- 
cept thai  founded  on  the  biU,  it  is  not  uspal  to  add  more  than  the  common  money-omntSi 
count  for  interest,  account  stated,  and  breach,  and  conclude  as  post,  "  Declaration.") 

ENDORSEE  AGAINST  ACCEPTOR. 

(Observe  the  notes  and  references,  supra,  first  precedent.)  For  that  whereas  one  J.  H., 
(or  certain  persons  using-  the  name,  &c,  or  certain  persons,  to  wit,)  heretofore,  to  wit,  on 
the  1st  day  of  January,  in  the  year  of  our  Lord  1827,  at  London,  that  is  to  say,  at  West> 
minster,  in  the  county  of  Middx.,  according  to  the  usage  and  custom  of  merchants,  from 
time  immemorial  used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of  ex- 
change in  writing,  bearing  date  the  day  and  year  aforesaid  (and  then  and  there  directed 
the  same  to  the  said  deft,  by  the  name  and  addition  of  Mr.  John  Twis,  merchant,  Birchin 
Lane,  London,  ante,  261 ;)  by  which  said  bill  of  exchange,  he,  the  said  J.  H.,  then  and 
there  requested  the  said  deft,  two  months  after  the  date  thereof,  to  pay  to  one  W.  B.,  or 
order,  the  sum  of  fifty  pounds  for  value  received,  and  then  and  there  delivered  the  said 
bill  of  exchange  to  the  said  W.  B.;  which  said  bill  of  exchange  the  said  deft,  afterwards, 
to  wit,  on  the  day  and  .year  aforesaid,  at  Westr.,  &c,  aforesaid,  in  the  county  aforesaid,  . 
upon  sight  thereof,  accepted,  according  to  the  usage  and  custom  of  merchants.  And  the 
said  W.  B.,  to  whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money  in  tSe  said 
bill  of  exchange  specified  was  to  be  made,  after  the  making  of  the  said  bill,  and  before 
the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 
f*269]J  *day  and  year  aforesaid,  at  Westr.  aforesaid,  in  the  county  aforesaid,  accord- 
ing to  the  said  usage  and  custom  of  merchants,  endorsed  the  said  bill  of 
exchange ;  by  which  said  endorsement  he,  the  said  W.  B.,  then  and  there  ordered  and 
appointed  the  said  sum  of  money  in  the  said  bill  of  exchange  specified  to  be  paid  to 
the  said  pit,  and  then  and  there  delivered  the  said  bill  of  exchange,  so  endorsed  as  afore- 
said, to  the  said  pit  By  means  whereof,  &c.  (Conclude  as  antei  268,  first  precedent. 
Add  all  the  money  counts  interest,  and  account  stated,  and  common  breach,  and  conclude 
as  post,  "  Declaration."  If  a  second  count  be  added  on  the  bill,  or  brevity  be  an  object, 
insert  the  following  short  form  of  endorsement :) 
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THE  LIKE,  STATING  A  SHORT  FORM  OF  ENDORSEMENT. 

And  the  said  W.  R  then  and  there  endorsed  and  delivered  the  said  (last-mentioned) 
bill  of  exchange  to  the  said  pit 

THE  LIKE  WHERE  THERE  ARE  SEVERAL  ENDORSEMENTS. 

It  is  usual,  as  we  have  seen,  to  strike  out  all  the  endorsements  after  that  of  the  drawer; 
but  if  they  be  stated,  they  may  be  shortly  thus : — "  And  the  said  W.  B.  then  and  there 
endorsed  and  delivered  the  said  bill  of  exchange  to  one  G.  H.,  who  then  and  there  endor- 
sed and  delivered  the  same  to  one  I.  K.,  who  then  and  there  endorsed  and  delivered  the 
same  to  the  said  pit,"  and  so  on. 

AGAINST  ACCEPTOR,  WHERE  BILL  PAYABLE  AT  A  PARTICULAR  PLACE. 

For  that  whereas,  &c.  (The  statement  of  the  bill  is  the  same  as  in  other  cases,  as 
ante,  267,  until  deft.'s  acceptance,  which  is  usually  stated  thus:)  Which  said  bill  of  ex- 
change the  said  deft  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  Westr.,  &c., 
aforesaid,  in  the  county  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said 
usage  and  custom  of  merchants,  payable  at  P.  and  Co.'s,  Lombard  Street,  (or,  if  the  bill 
be  accepted  payable  at,  a  particular  place  within  the  1  and  2  G. 4,  c.  78.  Then  follow  the 
words  of  the  acceptance,  as  thus :)  "  Accepted  according*  to  the  said  usage  and  custom  of 
merchants,  and  the  statute  in  that  case  made  and  provided,  payable  at  P.  and  Co/s.  Lom- 
bard Street,  and  there  only,  and  not  otherwise  or  elsewhere."  (If  the  action  be  at  the  suit 
of  an  endorsee,  state  the  endorsement,  as  ante,  268.)  And  the  said  pit  avers  that  after- 
wards, and  when  the  said  bill  of  exchange  became  due  and  payable,  according  to  the 
tenor  and  effect  thereof  (ante,  264,)  to  wit,  on  the  1st  day  of  March,  in  the  year  aforesaid, 
that  is  to  say,  at  Westr.,  &c.,  aforesaid,  in  the  county  aforesaid,  the  said  bill  of  exchange 
was  duly  presented  and  shown  at  (ante,  265)  the  said  P.  and  Co's.,  Lombard  Street, 
London,  aforesaid,  for  the  payment  thereof  according  to  the  usage  and  custom  of  mer- 
chants; and  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified  was 
then  and  there  duly  required ;  but  that  neither  the  said  P.  and  Co.,  nor  the  said  deft 
(ante,  265)  nor  any  person  or  persons  on  behalf  of  the  said  deft.,  did  or  would,  when  the 
said  bill  of  exchange  was  so  presented  and  shown  for  payment  thereof,  as  aforesaid,  or  at 
any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any  part 
thereof,  but  then  and  there  wholly  neglected  and  refused;  of  all  which  said  several 
premises  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  (venue,) 
aforesaid,  had  notice  (ante,  265.)  By  means  whereof,  and  according  to  the  usage  and 
custom  of  merchants,  he,  the  said  deft,  then  and  there  became  liable  to  pay  the  said  pit 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  wben  he,  the  said  deft, 
should  be  thereunto  afterwards  requested  (ante,  266;)  and,  being  so  liable,  he,  the  said 
deft  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at  (venue,) 
aforesaid  undertook,  and  then  and  there  faithfully  promised  the  said  pit  to  pay  him  the 
said  ram  of  money  in  the  said  bill  of  exchange  specified,  when  he,  the  said  deft,  should 
be  thereunto  afterwards  requested.  (Insert  a  count  stating  a  general  acceptance,  a$ 
ante,  267;  and  then  add  common  counts,  interest,  account  stated,  and  breach,) 

DRAWER  AGAINST  ACCEPTOR,  WHERE  BILL    PAYABLE  TO  A  THIRD  PERSON,  AMD  DRAWER 
HAS  BEEN  OBLIGED  TO  TAKE  IT  UP. 

For  that  whereas  the  said  pit  heretofore,  to  wit  on  the  1st  day  of  January,  in  the  year 
of  our  Lord  1827,  at  London,  that  is  to  say,  at  Westr.,  in  the  county  of  Middx.,  according 
to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved 
of  within  this  kingdom,  made  *his  certain  bill  of  exchange  in  writing,  bearing  f*270j 
date  the  day  and  year  aforesaid,  and  thereby  then  and  there  requested  the  said 
deft  two  months  after  the  date,  to  pay  to  one  J.  D.,  or  order,  the  sum  of  £100,  value  re- 
ceived, and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  J.  D.;  which 
said  bill  of  exhange  the  said  deft  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
(venue,)  aforesaid,  in  the  county  aforesaid,  upon  sight  thereof,  accepted,  according  to  the 
said  usage  and  custom  of  merchants.  And  the  said  pit.  avers,  that  afterwards,  when  the 
said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and  effect  thereof, 
to  wit,  on  the  (day  bill  became  due,)  at  (venue,)  aforesaid,  the  said  bill  of  exchange,  so 
accepted  as  aforesaid,  was  presented  and  shown  to  the  said  deft  for  payment  thereof, 
according  to  the  said  usage  and  custom  of  merchants,  and  the  said  deft,  was  then  and 
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there  requested  to  pay  the  said  sum  of  money  therein  specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange,  and  of  his  said  acceptance  thereof;  but  that  the  4 
said  deft,  did  not  nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was  so  pre-  * 
sented  and  shown  to  him  for  payment  thereof,  as>aforeaaid,  or  at  any  time  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do.  And  thereupon,  afterwards,  to  wit,  on  the  (any 
day  about  the  time,)  in  the  year  aforesaid,  at  (venue,)  aforesaid,  the  said  bill  of  exchange 
was  returned  to  the  said  pit;  and  the  said  pit,  as  drawer  of  the  said  bill  of  exchange, 
was  then  and  there  called  upon,  and  forced,  and  obliged,  to  pay,  and  did  then  and  there 
pay,  the  said  J.  DN  (or,  if  an  endorser,  state  the  endorsement  after  the  acceptance)  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  whereof  the  said  deft  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice.  By  means  wnereofc 
and  according  to  the  said  usage  and  custom  of  merchants,  he,  the  Said  deft.,  then  and 
there  became  liable  to  pay  to  the  said  pit  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested ;  and, 
being  bo  liable,  he,  the  said  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  (venue,)  aforesaid,  undertook,  and  then  and  there  faithfully' 
promised  the  said  pit,  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  when  he,  the  said  deft.,  should  he  thereunto  afterwards  requested. 

ENDORSES  AGAIN8T  DRAWER  ON  DEFAULT  OF  PAYMENT. 

(Observe  the  notes  and  references,  ante,  267,  8.)  For  that  whereas  the  said  deft,  here- 
tofore, to  wit,  on  (ante,  260)  the  1st  day  of  January,  in  the  year  of  our  Lord,  1827,  at 
London,  {ante,  260,)  that  is  to  say,  at  Westr.,  in  the  county  of  Middx.,  according  to  the 
usage  and  custom  of  merchants  (ante,  260,)  from  time  immemorial  used  and  approved  of 
within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  the  day 
and  year  aforesaid,  and  thereby  then  and  there  directed  the  said  bill  of  exchange  to  one 
John  Twis  (by  the  name  and  addition  of  Mr.  John  Twis,  merchant,  Birchin  Lane,  Lon- 
don, or  to  certain  persons  by  the  name  and  description  of,  <£c.)  By  which  said  bill  of 
exchange  he,  the  said  deft.,  then  and  there  requested  the  said  John  Twis,  two  months 
after  the  date  thereof,  to  pay  to  the  said  deft,  (or  to  one  W.  £.,  by  the  name  and  addi- 
tion of  Mr.  William  Bell,)  or  order,  the  sum  of  £50  for  value  received  (ante,  262.)  If 
the  acceptance  be  stated,  but  which  is  unnecessary,  ante,  263,  it  is  thus:)  Which  said 
hill  of  exchange  the  said  John  Twis,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  (venue,)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  cus- 
tom of  merchants.  And  the  said  W.  B.,  to  whom  or  to  whose  order  the  payment  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified  was  to  be  made,  after  the  making 
of  the  said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money  therein 
specified,  to  wit,  on  the  day  and  year  aforesaid,  at  (venue,)  aforesaid,  according  to  the 
usage  and  custom  of  merchants,  endorsed  the  said  bill  of  exchange;  by  which  said  en- 
dorsement he,  the  said  W.  B.,  then  and  there  ordered  and  appointed  the  said  sum  of 
'  money  in  the  said  bill  of  exchange  specified  to  be  paid  to  the  said  pit.,  and  there  delivered 

the  said  bill  of  exchange  so  endorsed  to  the  said  pit  (If  there  be  another  en- 
r*271]J  dorsement,  the  averment  thereof  will  be  similar  to  the  *last,  except  in  the  names.) 

And  the  said  pit,  avers,  that  afterwards,  when  the  said  bill  of  exchange  became 
due  and  payable  according  to  the  tenor  and  effect  thereof  (ante,  264,)  to  wit,  > on  the  4th 
day  of  March,  in  the  year  aforesaid,  to  wit,  at  (venue,)  aforesaid,  the  said  bill  of  exchange 
was  duly  presented  and  shown  to  the  said  John  Twis  for  payment,  according  to  the  usage 
and  custom  of  merchants;  and  the  said  John  Twis  was  then  and  there  requested  to  pay 
the  said  sum  of  money  therein  specified,  according  to  the  tenor  and  effect  of  the  said 
bill  of  exchange,  but  that  the  said  John  Twis  did  not  nor  would,  at  the  said  time  when 
the  said  bill  of  exchange  was  so  presented  and  shown  to  him  for  payment  thereof,  as 
aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein  speci- 
fied, or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do;  of 
all  which  said  several  premises  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  (venue,)  aforesaid,  had  notice.  By  means  whereof,  and*  according  to  the 
said  usage  and  custom  of  merchants,  he,  the  said  deft.,  then  and 'there  became  liable  to 
pay  the  said  pit  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  he, 
the  said  deft.,  should  be  thereunto  afterwards  requested ;  and,  being  so  liable,  he,  the 
said  deft,  in  consideration  thereof,  a  fie  wards,  to  wit,  on,  &&,  last  aforesaid,  at,  dee., 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pit.,  to  pay  him  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  he,  the  said  den.,  should 
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be  thereunto  afterwards  requested.  (Add  counts  on  the  consideration  of  the  HU  between 
.the  fit  and  deft,  (if  any,)  and  the  money  counts,  account  stated,  and  breach,  and  con- 
clude as  ante,  288.) 

(See  the  form  of  the  short  endorsements,  ante  209.) 

ENDORSES  AGAINST  DRAWER  ON  DEFAULT  OF  PAYMENT,  WHERE  BILL  PAYABLE  AT  A  PARTI- 
CULAR PLACE. 

For  that  whereas,  &c.  (27*e  declaration  will  be  similar  to  others  in  actions  against 
drawer,  ante,  270,  until  the  statement  of  the  acceptance  at  the  particular  place,  which 
will  be  found,  ante,  269 ;  after  which,  conclude  thus:)  And  the  said  pit.  avers,  that  after- 
wards, when  the  said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  4th  day  of  March,  in  the  year  aforesaid,  to  wit,  at 
(venue)*  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  at  the  said 
P.  &  Co.'s  (ante,  265,)  for  payment  thereof,  according  to  the  said  usage  and  custom  of 
merchants ;  and  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified 
was  then  and  there  duly  required ;  but  that  neither  the  said  P.  &  Co.,  nor  the  said  J.  T. 
(acceptor)  nor  any  person  or  persons  on  behalf  of  the  said  J.  T.  (acceptor)  did  or  would, 
at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and  shown  for  payment 
thereof,  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money 
specified,  or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do; 
of  all  which  several  premises  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  (venue,)  aforesaid  had  notice.  By  means,  whereof,  &c.  (Conclude  as  in 
preceding  precedent.  Add  counts  for  money  paid,  had,  and  received,  interest,  account 
stated,  and  breach,  and  conclude  as  ante,  268,  post,  "  Declaration.") 

AVERMENT  OF  WANT  Of  EFFECTS  TO  EXCUSE  NOTICE  OF  DISHONOUR. 

(After  stating  the  dishonour,  and  omitting  to  state  the  notice  thereof  to  deft.,  say:) 
And  the  said  pit  further  avers,  that,  at  the  time  of  the  making  of  the  said  bill  of  ex- 
change, as  aforesaid,  from  thence  until  and  at  the  time  when  the  same  was  so  presented, 
and  shown  to  the  said  J.  T.  (drawee)  for  payment  thereof,  as  aforesaid,  he,  the  said  J.  T. 
(drawee,)  had  not  in  his  hands  an y  effects  of  the  said  deft,  (drawer)  oor  had  he  received 
from  the  said  deft,  any  consideration  for  the  acceptance  or  payment  of  the  said  bill  of 
exchange,  nor  hath  he,  the  said  deft.,  sustained  any  damage  for,  or  by  reason  of,  his  not 
having  had  notice  of  the  non-payment  of  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified ;  of  all  which  said  several  premises  he,  the  said  deft.,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  (venue,)  aforesaid,  had  notice.  By  means 
whereof,  &c  (Conclude  as  usual  in  actions  against  drawer,  supra.  Add  common 
counts,  interest,  account  stated,  and  breach,  and  conclude  as  ante,  26%. 

AGAINST  DRAWER  ON  DEFAULT  OF  ACCEPTOR. 

♦For  that,  whereas,  &c.  (As  in  other  declarations  against  drawer,  ante, 
270,  as  far  as  statement  of  acceptance,  which  should  be  omitted.  The  endorse-  f*272l 
ment  should  be  stated,  after  which  conclude  thus :)  And  the  said  pit.  avers, 
that  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  to  wit,  on  (ante,  264,)  aforesaid,  at  Birchin  Lane,  to  wit,  at  (venue) 
aforesaid,  the  said  bill  of  exchange  was  presented  to  the  said  J.  T.  (drawee)  for  his  ac- 
ceptance thereof,  according  to  the  usage  and  custom  of  merchants;  and  the  said  J.  T. 
(drawee)  was  then  and  there  required  to  accept  the  same,  but  that  the  said  J.  T.  did  not 
nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and  shown 
to  him  for  his  acceptance  thereof  as  aforesaid,  or  at  any  time  afterwards,  accept  the 
same,  or  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and 
there  wholly  neglected  and  refused  so  to  do;  of  all  which  said  several  premises  the  said 
deft,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  (venue,)  aforesaid,  had 
notice.  By  means  whereof,  &c.  (Conclude  as  usual  in  actions  against  drawer,  ante,  271.) 

ENDORSEE  AGAINST  ENDORSER. 

For  that  whereas  one  E.  F.,  (or,  certain  persons,  &c,  ante,  268,)  heretofore,  to  wit, 
on  the  1st  day  of  January,  in  the  year  of  our  Lord,  1827,  at  London,  that  is  to  say,  at 
Westr.,  in  the  county  of  Middx.,  according  to  the  usage  and  custom  of  merchants,  from 
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tim  eimmemorial  used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of 
exchange  in  writing,  bearing  date  the  day  v  and  year  aforesaid,  and  thereby  then  ami ' 
there  requested  one  G.  H.,  two  months  after  the  date  thereof,  to  pay  to  the  said  E-  F., 
or  order,  the  sum  of  £100,  value  received.  And  the  said  E.  F.,  to  whom  or  to  whose 
order  the  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified  was 
to  be  made,  after  the  making  of  the  said  bill  of  exchange,  and  before  the  payment  of  the 
said  sum  of  money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at  (seance,) 
aforesaid,  according  to  the  said  usage  and  custom  of  merchants,  endorsed  the  said  bill  of 
exchange;  by  which  said  endorsement  he,  the  said  E.  F.,  then  and  there  ordered  and 
appointed  the  said  sum  of  money  in  the  said  bill  of  exchange  specified  to  be  paid  to  the 
said  deft.,  and  then  and  there  delivered  the  said  bill  of  exchange  so  endorsed  as  aforesaid 
to  the  said  deft  And  the  said  deft,  to  whom  or  to  whose  order  the  payment  of  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified  was  to  be  made,  after  the  making  of 
the  said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money  therein  spe- 
cified, to  wit,  on  the  day  and  year  aforesaid,  at  (venue,)  aforesaid,  according  to  the  said 
usage  and  custom  of  merchants,  endorsed  the  said  bill  of  exchange;  by  which  said  en- 
dorsement he,  the  said  deft,  then  and  there  ordered  and  appointed  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified  to  be  paid  to  the  said  pit,  and  then  and  there 
delivered  the  said  bill  of  exchange,  so  endorsed,  as  aforesaid,  to  the  said  pit  And  the 
■aid  pit.  avers,  &c.  (Here  state  averment  of  presentment,  and  notice,  and  conclude  a*  in 
declaration  against  drawer,  ante,  271.  Am  to  the  statement  of  several  or  short  endorse' 
ments,  ante,  269. 


FOREIGN  BILLS. 
DBAWBB  AGAINST  ACCEPTOR  OF  FOREIGN  BILL. 

For  that  whereas  the  said  pit  (ante,  259,)  heretofore,  to  wit,  on  the  1st  day  of  Janua- 
ry, in  the  year  of  our  Lord,  1827,  in  parts  beyond  the  seas,  to  wit,  at  Paris,  that  is  to 
say,  at  (venue,)  according  to  the  usage  and  custom  of  merchants,  from  time  immemorial 
used  and  approved  of,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  the 
day  and  year  aforesaid,  (and  then  and  there  directed  the  said  bill  of  exchange  to  the  said 
deft.,  by  the  name  and  addition  of,  <5pc.  ante,  261 ;)  by  which  said  bill  of  exchange  the 
said  pit  then  and  there  requested  the  said  deft.,  two  months  after  the  date  of  that  their 
(first)  of  exchange,  (second)  and  (third)  of  the  same  tenor  and  date  not  paid,  to  pay  to 

the  said  pit  (by  the  name  and  addition  of,  <J-c.  ante,  261,)  or  order,  the  sum 
[*273J   of  £200,  value  received,  (ante,  262;)  which  *said  bill  of  exchange  the  said 

deft,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  (venue,)  aforesaid, 
upon  sight  thereof  accepted,  according  to  the  usage  and  custom  of  merchants.  By  means 
whereof,  &c.    (Conclude  as  in  actions  against  acceptor  of  inland  bills,  as  ante,  266.) 

PAYS*  OB  BNDOBSKB  AGAINST  AOCBPTOB  OF  FOREIGN  BILL. 

For  that  whereas  certain  persons,  using  the  name,  style,  and  firm  of  James  Hall  &  Co. 
(or,  one  J.  H.,)  heretofore,  to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord, 
1813,  in  parts  beyond  the  seas,  to  wit,  at  Malta,  that  is  to  say,  at  London,  in  the  parish 
of,  &c.,  according  to  the  usage  and  custom  of  merchants,  from  time  immemorial  used 
and  approved,  made  their  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and 
year  aforesaid  (and  then  and  there  directed  the  said  bill  of  exchange  to  the  said  deft,  by 
the  name  and  addition  of  Mr.  John  Twis,  Paris,  ante,  261 ;)  by  which  said  bill  of  ex- 
change the  said  James  Hall  and  Co.  then  and  there  requested  the  said  deft,  at  two  usan- 
ces, that  is  to  say,  at  two  months  after  the  date  of  that  their  first  of  exchange,  second 
and  third  of  the  same  tenor  and  date  not  paid,  to  pay  to  the  said  pits,  (by  the  name,  style, 
and  firm,  of  Messrs.  William  Bell  and  Co.,  ante,  261,)  or  order,  10,000  livres  tour- 
noises,  value  received,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 
pits.;  which  said  bill  of  exchange  he,  the  said  deft,  afterwards,  to  wit,  on,  &<%,  afore- 
said, at,  &c,  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and 
custom  of  merchants.  By  means,  Sic.  (Conclude  as  in  action  against  acceptor  of  inland 
bill,  as  ante,  266.    If  against  an  endorsee,  slate  the  endorsement,  as  ante,  268.) 
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PATSV  OE  BNDOR8KB  AGAINST  DBAWBR,  OH  RftttTSAL  TO  ACCEPT. 

For  that  whereas  the  said  defts.  (by  and  under  the  name,  style,  and  firm  of James Hall 
and  Co.,  ante,  261,)  heretofore,  to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord 
1818,  to  wit,  at  Malta,  that  is  to  say,  at  London,  in,  &c,  according  to  the  usage  and 
custom  of  merchants,  from  time  immemorial  used  and  approved  of,  made  his  certain  bill 
of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  bill  of  exchange  to  J.  T.  (by  the  name  and  addition  of  Mr.  John  Twit, 
Paris  ante,  261 ;)  by  which  said  bill  of  exchange  the  said  defts.  then  and  there  requested 
the  said  John  Tw  is,  at  two  usances,  that  is  to  say,  at  two  months  after  the  date  of  that 
their  first  of  exchange,  and  second  and  third  of  the  same  tenor  and  date  not  paid,  to  pay 
to  the  said  pits,  (by  the  name,  style,  and  firm,  of  Messrs.  William  Belt  and  Co.,  ante, 
261,)  or  order,  10,000  livres  tournoises,  for  value  received,  and  then  and  there  delivered 
the  said  bill  of  exchange  to  the  said  pits,  (if  the  action  be  at  the  suit  of  an  endorsee,  state 
the  endorsement  accordingly,  ante,  268.)  And  the  said  pits,  aver,  that  afterwards,  and 
before  the  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit, 
on  the  4th  day  of  Maicb,  in,  &c,  aforesaid,  at,  &&,  aforesaid,  the  said  bill  of  exchange  was 
presented  and  shown  to  the  said  John  Twis  for  his  acceptance  thereof,  according  to  the 
said  usage  and  custom  of  merchants;  and  the  Batd  John  Twis  then  and  there  had  sight 
of  the  said  bill  of  exchange,  and  was  then  and  there  requested  to  accept  the  same,  but 
that  the  said  John  Twis  did  not  nor  would,  at  the  said  time  when  the  said  bill  of  ex- 
change was  so  presented  and  shown  to  him  for  his  acceptance  thereof,  as  aforesaid,  or  at 
any  time  before  or  afterwards,  accept  the  same,  or  pay  the  said  sum  of  money  therein 
specified,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do;  nor  did  he,  nor 
would  he,  then,  or  at  any  other  time,  accept  or  pay  the  second  and  third  of  exchange  in 
the  said  bill  of  exchange  mentioned,  or  either  of  them,  but  herein  wholly  failed  and  made 
default  Whereupon  the  said  bill  of  exchange,  afterwards,  to  wit,  on,  &c.,  last  afore- 
said, at,  d&c.,  that  is  to  say,  at  (venue,)  aforesaid,  was  duly  protested  for  non-acceptance 
thereof;  according  to  the  said  usage  and  custom  of  merchants ;  of  all  which  said  several 
premises  the  said  defts.,  afterwards,  to  wit,  on,  &c,  last  aforesaid,  at,  &c,  aforesaid,  had 
notice.  By  means  whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  * 
they,  the  said  defts.,  then  and  there  became  liable  to  pay  to  the  said  pits,  the  said  sum 
of  money  in  the  said  bill  of  exchange,  when  they,  the  said  defts.,  should  be  thereunto 
afterwards  requested ;  and,  being  so  liable,  they,  the  said  defts.,  in  conside- 
ration thereof,  afterwards,  to  *wit,  on,  &c,  last  aforesaid,  at  (venue,)  afore-  £*274] 
said,  undertook,  and  then  and  there  faithfully  promised  the  said  pits.,  to  pay 
them  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  they,  the  said 
defts.,  should  be  thereunto  afterwards  requested.  (Ada  all  the  common  counts,  interest, 
account  stated  and  breach,  and  conclude  as  usual.) 

PAYS*  OR  KHDORSBB  AGA1H8T.  DRAWER,  ON  REFUSAL  TO  PAT. 

For  that  whereas  the  said  defts.  (by  the  name,  style,  and  firm,  of  James  HaU  and  Co., 
ante,  261,)  heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord  1813, 
to  wit,  at,  &c.,  that  is,  at  London,  in,  &c.,  according  to  the  usage  and  custom  of  mer- 
chants, from  time  immemorial  used  and  approved  of,  made  his  certain  bill  of  exchange 
in  writing,  bearing  date  the  day  and  year  aforesaid,  and  then  and  there  directed  the  said 
bill  of  exchange  to  John  Twis  (by  the  name  and  addition  of  Mr.  John  Twis,  Paris,  ante, 
261;)  by  which  said  bill  of  exchange  the  said  defts.  then  and  there  requested  the  said  John 
Twis,  at  two  usances,  that  is  to  say,  at  two  months  after  the  date  of  that  their  first  of 
exchange,  second  and  third  of  the  same  tenor  and  date  not  yet  paid,  to  pay  to  the  said 

fdts.  (by  the  name,  style,  and  firm,  of  Messrs.  William  Bell  and  Co.  ante  261.)  10,000 
ivres  tournoises,  for  value  received,  and  then  and  there  delivered  the  said  bill  of  ex- 
change to  the  said  pits. ;  which  said  bill  of  exchange  the  said  John  Twis,  afterwards,  to 
wit,  on,  &c.  aforesaid,  at  &c,  aforesaid,  upon  sight  thereof,  accepted,  according  to  the 
said  usage  and  custom  of  merchants.  (If  the  action  be  at  the  suit  of  an  endorsee,  insert 
ike  endorsements  accordingly,  ante,  266.)  And  the  said  pits.,  in  fact  say,  that,  after- 
wards, when  the  said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  4th  day  of  March,  in,  &c.  aforesaid,  at,  &c.,  aforesaid, 
the  said  bill  of  exchange,  so  accepted  as  aforesaid,  was  presented  and  shown  to  the  said 
John  Twis  for  payment  thereof,  according  to  the  said  usage  and  custom* of  merchants, 
and  the  said  John  Twis  was  then  and  there  requested  to  pay  the  said  sum'  of  money 
vol.  1.  40 
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therein  specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of 
'  his  said  acceptance  thereof;  but  that  the  said  John  Twia  did  not  nor  would,  at  the  amid 
time  when  the  said  bill  of  exchange  was  so  presented,  and  shown  for  payment  thereof 
as  aforesaid,  or  at  any  timeB  before  or  afterwards,  pay  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to 
do,  nor  did  he  pay  the  said  second  and  third  of  exchange  in  the  said  bill  of  exchange 
mentioned,  or  either  of  tbem,  but  i herein  wholly  failed  and  made  default.  And  there- 
upon, afterward*,  to  wit,  on,  &c.,  last  aforesaid,  at  (venue,)  aforesaid,  the  said  bill  of 
exchange  was  duly  protested  for  non-payment  thereof,  according  to  the  said  usage  and 
custom  of  merchants ;  of  all  whioh  safd  several  premises,  they,  the  said  defts.,  after- 
wards, to  wit,  on,  &c.,  last  aforesaid,  at  (venue,)  aforesaid,  had  notice.  By  means 
whereof,  &c.    (Conclude  an  in  action*  for  default  of  acceptancti  preceding  precedent) 

8ee  form  of  wan  t  of  effects,  ante,  271. 

See  a  great  variety  of  other  precedents  on  bills,  2  Chit  PI.  4  ed.,  144  to  177.  They 
are  too  numerous  to  be  inserted  here. 


Evidence  far  Plaintiff. 

General  Proofs.  Production  and  Proqf  of  Bill.]  Pit  must  pro* 
duce,  at  the  trial,  the  bill  or  .note  declared  on,  and  prove  it,  as  described 
in  the  declaration;  and,  in  the  case  of  a  foreign  bill  drawn  in  sets;  both 
sets  should  be  produced:  Chit  B.  378.  The  production  of  a  bill,  however, 
may  be  dispensed  with  in  the  possession  of  the  deft.,  or  destroyed ;  but,  in 
these  cases,  pit.  should  show  sufficient  probability  to  satisfy  the  court  that 
the  original  note  was  genuine :  1  Atk.  445. 

When  the  bill  is  in  the  deft's  possession,  the  pit.  must  prove  such  pos- 
session, and  that  he  gave  notice  to  deft,  or  his  attorney,  to  produce  the 
bill  as  to  proof  of  service  of  notice,  post,  "  Secondary  Evidence." 
[*275]  *Where  an  acceptor  improperly  detains  a  bill  in  his  hands  after 
acceptance,  the  drawer  may  sue  him  on  it,  and  give  notice  to 
produce  it:  and  on  his  default,  give  parol  evidence  of  it;  p.  Ld.  ElUnb., 
Smith  v.  McClure,  5  East,  476.  Without  giving  such  notice  pit.  cannot 
recover  interest  on  the  instrument  itself,  though  he  may  give  it,  on  an  ad* 
mission  of  the  debt,  in  evidence,  and  recover  on  the  morJey  counts.  Fry- 
er v.  Brown,  R.  &  M.  145.  In  trover  for  a  bill,  no  notice  to  produce  is 
necessary:  How  v.  Hall,  14  East,  274.  Notice  to  deft,  to  produce  a 
check  drawn  by  him,  and  paid  by  his  banker,  is  sufficient  to  let  in  secondary 
evidence,  though  the  check  remains  in  the  banker's  hands,  as  the  banker, 
being  deft's  agent,  the  check,  while  in  his  hands,  is  considered  in  the  pos- 
session of  the  deft.  Partridge  v.  Contes,  R.  &  M.  156.  As  to  the  copy, 
offered  as  secondary  evidence,  pit  must  prove  that  it  is  an  accurate  one, 
or  transcript  of  it,  by  having  compared  it  with  the  original.  The  draft  of 
the  declaration,  in  which  the  bill  is  set  out,  will  be  a  sufficient  copy,  if 
the  bill  was  not  attested  by  a  subscribing  witness :  Glover  v.  Thompson, 
R.  &  M.  403. 

When  the  bill  is  destroyed,  a  copy  may  be  given  in  evidence ;  but  if 
the  bill  or  note  were  of  a  negotiable  nature,  evidence  of  its  having  been 
actually  destroyed,  as  by  fire  or  otherwise,  must  be  given,  for  the  pur- 
pose of  showing  that  deft,  will  not  be  compelled  to  pay  it  again;  and, 
without  proof  to  that  effect,  the  pit.  cannot  recover :  Pierson  v.  Hutchin- 
son, 2  Camp.  211;  Mayor  v.  Johnson,  3  ib.  324;  Davis  v.  Dodd,  4  Taunt 
«02;Bayl.  297. 
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When  the  bill  is  lost  or  mislaid,  the  pit.  cannot  recover  by  merely  prov- 
ing the  loss,  and  giving  a  copy  in  evidence,  as  no  action  at  law  can  be 
supported  against  a  party  to  a  bill  of  exchange,  note,  or  check,  transfera- 
ble to  a  bona  fide  holder,  and  lost  before  or  on  the  day  it  is  due,  although 
a  bond  of  indemnity  has  been  tendered  to  the  deft.,  ancf  notice  given, 
Pierson  v.  Hutchinson,  2  Camp.  211,  6  Esp.  Rep.  126*  s.  c;  or  even 
after  it  became  due,  and  after  action  brought,  Poole  v.  Smith,  Holt,  C. 
144;  Powell  v.  Roach,  6  Esp.  76;  Toulmin  v.  Price,  5  Vei.  238;  4  B. 
273.  An  acceptor  would  not  be  liable  on  a  lost  bill,  if  the  loss  was  be- 
fore the  bill  was  due,  though  he  promised  to  pay  it,  without  a  fresh  con- 
sideration :  Davis  v.  Dodd,  4  Taunt,  602.  And  it  has  been  decided,  that 
when  a  bill  has  been  lost  after  it  was  due,  it  having  been  endorsed  by  the 
payee,  the  endorsee  losing  it,  cannot  in  an  action,  recover  the  amount 
from  the  acceptor,  though  he  had  promised  to  pay  a  renewed  bill,  Han~ 
sard  v.  Robinson,  Trin.  T.  1827,  MS.  1  R.  &  M.  404,  n.  and  Dart  v. 
Hinks,  ib.  But  it  was  ruled  at  N.  P.,  in  an  undefended  cause,  that  an 
action  might  be  maintained  on  a  lost  bill,  if  the  loss  did  not  happen  till 
after  the  bill  became  due,  Glover  v.  Thompson,  ib. ;  but  this  decision  seems 
questionable,  and,  according  to  the  cases  above  referred  to,  could  not  be 
maintainable.  If  a  bill  or  note,  transferable  by  delivery,  is  cut  in  halves, 
and  half  lost,  the  holder  cannot  sue  at  law  upon  the  other  half,  as  pit. 
must  produce  the  entire  instrument,  or  prove  that  the  part  wanting  has 
been  destroyed;  Bayl.  299;  Mayor  v.  Johnston,  3  Camp.  324.  But,  if 
the  bill  were  in  such  a  state,  when  lost,  that  no  person  but  pit.  could  have 
acquired  a  right  to  sue  thereon,  as,  if  the  bill  were  not  negotiable,  Mos- 
sop  v.  Eadon,  or  has  not  been  endorsed,  or  has  been  only  endorsed 
specially,  Long  v.  Bailie,  1  Camp.  214;  Bayl.  297,  Roltv.  Watson,  4 
Bing.  273,  pit.  may  give  evidence  of  its  contents,  ib. 

Variance.]  The  bill  or  note  must  be  proved,  as  stated ;  and  any  vari- 
ance in  the  statement  of  it  in  the  declaration  will  be  fatal:  see  ante,  259 
to  262. 

•Averments  in  General.]    If  the  general  issue  be  pleaded,  pit  must  sub- 
stantiate every  material  averment  in  his  declaration:  1.  By  proving  that 
the  bill  or  note  is  either  in  express  terms  or  in  its  legal  effect, 
the  *same  as  that  described  in  the  declaration;  2.  By  proving  [#276] 

Kit's  title  to  sue  as  alleged,  whether  he  be  payee,  endorsee,  or 
is  interest  in  the  note  be  derived  from  any  other  character;  3.  By  prov- 
ing deft.'s  liability  as  alleged,  showing  in  what  character  he  became  a  party 
to  the  bill  or  note;  4.  By  proving  the  special  averments,  and'  deft's  fail- 
ure in  his  undertaking,  &c;  2  Phil.  Ev.  2. 

If  there  are  any  explanatory  averments  or  circumstances  connected 
with  the  instrument  necessary  to  be  proved,  whether  to  rectify  a  mistake 
or  remove  any  apparent  ambiguity,  as  where  pit.  sues  upon  a  bill,  &c, 
purporting  to  be  payable  to  a  person  of  a  different  name,  and  there  is  an 
averment  to  that  effect,  it  must  be  proved,  Willis  v.  Barrett,  2  Str.  29 ; 
or,  where  the  bill  has  been  incorrectly  dated  by  mistake,  and  there  is  an 
averment  to  rectify  such  mistake,  it  will  be  incumbent  on  the  pit  to  prove 
it,  and  show  that  it  was  justifiable,  Chit.  B.  376;  and,  where  the  endorsee 
sues  the  acceptor  of  a  bill,  the  date  having  been  altered,  pit.  must  prove 
that  the  alteration  was  made  by  the  acceptor,  previous  to  the  endorse- 
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ment  by  the  drawer,  Johnson  v.  D.  of  Marlborough,  2  Stark.  SIS;  and, 
if  there  have  been  any  erasures,  the  circumstances  under  which  they  were 
made  should  be  proved:  ib.  ante,  78.  Where  pits,  have  no  title  upon  a 
bill  or  note,  unless  they  constitute  a  particular  firm,  they  must  prove  that 
they  constitute*  such  firm,  without  specifying  its  members:  Bayl.  371, 
post.  If  the  bill  were  in  foreign  money,  it  should  be  proved  what  was 
the  rate  of  exchange,  and  the  value  of  such  money,  when  the  bill  fell  due, 
and,  if  the  bill  were  payable  at  usances,  the  duration  of  such  usances 
should  be  proved:  Chit.  B.  377. 

Handwriting  in  general,  Proof  of]  The  name  of  the  party  to  the 
note  must  appear  in  some  part  of  it,  signed  by  himself  or  his  agent :  BayL 
31.     As  to  the  manner  of  proof,  post, "  Handwriting." 

Subscribing  Witness  to  Bill,  $»<?.]  If  the  bill  or  the  endorsement  to  it,  or 
any  other  material  part,  be  attested  by  a  witness,  it  must  be  proved  by 
him,  or  some  sufficient  reason  for  his  absence  shown,  as  that  the  witness 
is  abroad,  or  out  of  the  process  of  the  court,  as,  in  Ireland,  Hadnet  v. 
Forman,  1  Stark.  90;  or  that  he  cannot  be  found  on  diligent  inquiry, 
Cunliffe  v.  Sexton,  2  East,  183,  Burt  v.  Walker,  4  B.  &  A.  697.  See 
further,  as  td  what  is  a  sufficient  reason  for  such  absence,  post,  "  Deeds, 
Subscribing  Witness  to"  Where  there  are  several  subscribing  witness- 
es, it  suffices  to  call  one,  if  he  can  prove  the  signature:  2  Str.  1254.  If 
the  subscribing  witness,  when  called,  cannot  prove  it,  &c,  the  pit  may 
proceed  to  prove  it  by  other  means :  p.  Le  Blanc,  J.,  Pea  Rep.  23. 
If  the  subscribing  witness  be  dead,  proof  of  his  death  and  handwriting, 
and  that  the  deft,  was  present  when  the  note  was  prepared,  is  sufficient, 
Nelson  v.  JFhittal,  1  B.  &  A.  19,  7  T.  R.  285;  and,  where  the  subscrib- 
ing witness  has  become  insane,  blind,  &c,  proof  of  his  handwriting  has 
been  held  sufficient  proof  of  the  note:  p.  Bailey,  J.,  ib. ;  Woody,  Drury, 
1  Ld.  Raym.  734.  But  it  is  most  prudent  to  prove  both  the  handwriting 
of  the  maker,  and  of  the  witness,  in  order  to  establish  the  identity  of  the 
maker,  for  proof  of  the  handwriting  of  the  attesting  witness  alone  estab- 
lishes, merely,  that  some  person  assuming  the  name  which  the  instrument 
purports  to  bear,  executed  it,  and  does  not  establish  the  identity  of  that 
person :  p.  Bailey,  J.,  1  B.  &  A.  21. 

When  signed  or  accepted  by  Jigenf]  If  the  bill  or  note  be  not  signed 
by  the  deft,  himself,  but  by  another  person  in  d eft's  name,  2  Campb. 
450,  or  by  procuration  in  his  name  by  an  agent,  the  handwriting  of  such 
person,  and  his  authority  as  agent,  must  be  proved:  an  authority  by  parol 

is  sufficient;  this  may  be  proved,  either  proving  an  express  au- 
[*277]  thority  or  a  'general  one,  derived  from  the  usual  course  of  the 

agent's  employment:  10  Mod.  110;  12  ib.,  346.  Subsequent 
assent  is  also  evidence  of  the  precedent  authority:  Comb.  450;  Bayl.  383. 
A  general  authority  is  supposed  to  continue,  until  its  determination  is 
notorious.  Therefore,  after  the  discharge  of  a  servant  usually  employed, 
a  man  will  be  bound  by  his  signature,  until  his  discharge  is  generally 
known:  Bayl.  383;  citing  Beawes,  *.  231,  p.  445;  Mol.  B.  2,  c.  10,  s. 
27.  And  where  two  persons  were  joint  agents  of  the  Royal  Veteran  Bat- 
talion, but  were  not  otherwise  connected  in  business,  and  were  in  the 
habit  of  accepting  bills  by  means  of  a  clerk  in  this  form :  "  For  agents  o( 
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the  R.  V.  B. — J.  G."  it  was  held  to  be  no  answer  to  a  joint  action  against 
them,  by  the  endorsee  of  such  bill,  to  show,  that  it  was  accepted  for  the 
private  advantage  of  one  without  the  knowledge  of  the  other,  although  it 
appeared  that  the  endorsee  might,  if  he  had  inquired  of  the  clerk  who 
accepted  it,  have  ascertained  that  such  was  the  fact:  Sanderson  v. 
Brooksbank  et  al.  4  Carr.  &  Payne,  286.  The  agent  himself  is  a  compe- 
tent witness,  and  should  in  general  be  supcenaed;  but  his  authority  or 
handwriting  may  be  established  by  other  testimony,  as  where  the  principal 
has  used  an  affidavit  of  the  agent,  in  an  application  to  the  court  in  which 
it  is  admitted,  the.  affidavit  of  the  agent  may  be  used  as  evidence  of  it: 
Johnson  v.  Ward,  6  Esp.  Rep.  47.  A  declaration  of  an  agent  can  only 
be  evidence  against  the  principal,  where  it  accompanies  the  transaction 
about  which  he  is  employed,  and  if  made  at  another  time,  it  is  not  admis- 
sible :  Bet  ham  v.  Benson,  1  Gow,  489.  If  the  authority  was  in  writing, 
the  instrument  must  be  produced,  and  proved:  Johnson  v.  Mason,  1  Esp. 
Rep.  90,115. 

Proof  of  Handwriting  by  Admission  of  Party.']  It  will  be  sufficient 
if  pit.  prove  that  deft  acknowledged  the  signature  to  be  his,  Cooper  v. 
Le  Blanc,  Str.  1051,  Leach  v.  Buchanan,  4  Esp.  Rep.  226-,  and  this, 
though  the  acknowledgment  were  made  pending  a  treaty  for  a  compro- 
mise :  fValdridge  v.  Kennison,  1  Esp.  Rep.  143.  An  offer  from  the  deft, 
to  the  pit,  after  a  note  is  become  due,  to  give  another  instead  of  it,  will 
amount  to  an  admission  of  deft.'s  signature  and  plt.'s  title:  Bosanquet  v. 
Anderson,  6  Esp.  Rep.  43.  A  promise  to  pay  the  amount  of  the  Dill,  or 
a  part  payment  of  it  after  it  is  due,  is  an  admission  of  the  acceptance, 
Jones  v.  Morgan,  2  Camp.  474,  and  of  the  other  party's  handwriting, 
Helmsley  v.  Loader,  ib.  450;  and  payment  of  money  into  court  generally 
also  admits  deft.'s  signature :  Ouiteridge  v.  Smith,  2  H.  Bla.  374 ;  Mid- 
diet  on  v.  Brewer,  Pea.  Rep.  16.  In  an  action  against  an  endorser,  proof 
that  the  deft,  admitted  to  have  received  a  bill  correspond^  with  that 
upon  which  the  action  was  brought,  that  after  issue  was  joined  he  had 
declared  that  upon  which  the  action  was  brought,  that  after  issue  joined 
he  had  declared  that  he  came  to  town  to  hasten  the  trial  of  a  cause  brought 
against  him  09  an  endorsement  he  had  made  upon  a  bill,  and  that  he  car- 
ried the  cause  down  by  proviso,  was  held  sufficient:  Dale  v.  Lubbuck,  1 
Barnard,  199;  Bayl.  380.  If  an  acceptor  is  sued,  and  he  give  pit.  a  notice 
to  produce  papers  relating  to  a  bill  described  therein  "  as  accepted  by  the 
said  defendant,"  it  is  an  admission  of  deft.'s  acceptance:  Holt  v.  Squire, 
R.  &  M.  282.  If  deft,  speak  of  having  been  arrested  for  a  debt,  and  offer 
a  bill,  proof  of  this  admission  will  entitle  the  pit.  to  a  verdict:  Brathwaite 
v.  Churchill,  2  C.  &  P.  341.  An  admission  made  before  the  bill  was  due, 
and  where  the  holder  received  the  bill  on  the  faith  of  such  admission,  the 
party  making  it  was  held  precluded  from  afterwards  disputing  the  fact, 
on  the  ground  that  the  signature  was  a  forgery,  Leach  v.  Buchanan,  4 
Esp.  Rep.  226;  and,  where  deft,  is  sued  as  acceptor,  though  the  pit  fail  iu 
proving  his  handwriting,  and  it  appear  to  be  a  forgery,  yet  proof  that  deft 
had  paid  several  other  bills  accepted  in  like  manner  will  establish  his  lia- 
bility: Barker  v.  Oingell,  3  Esp.  Rep.  80.  Where  an  acceptance  is  signed 
by  the  wife  for  the  husband,  and  he,  with  a  knowledge  of  the  circumstance, 
promises  to  pay  the  bill,  it  will  be  an  admission  of  his  signature,  and  no 
proof  will  be  required :  Helmsley  v.  Loader,  2  Camp.  450.    But,  in  an 
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action  on  a  bill,  which  has  been  shown  to  the  drawer,  with  the  name  of 
the  payee  endorsed  on  it,  and  he  merely  objected  to  pay  it  because  he  had 
drawn  it  without  consideration,  it  was  held,  in  an  action  against  him  by 
the  endorsee,  that  this  admission  did  not  dispense  with  regular  proof  of 
the  endorsement:  Duncan  v.  Scott,  1  Camp.  101.  An  admission  of  the 
party's  signature  will  not  operate  against  any  other  party  than  the  one 
making  it,  Bayl.  379  ;  therefore,  in  an  action  against  several  drawers,  en- 
dorsers, or  acceptors,  an  admission  upon  the  pleadings  by  one, 
[*278]  of  his  signature,  will  *not  exempt  the  pit.  from  proving  it  against 
the  others,  1  Esp.  Rep.  125,  Barnes,  381;  and.  proof  that  one  of 
the  endorsers  had  confessed  his  signature  is  not  admissible  in  evidence  in 
an  action  by  an  endorsee  against  the  drawer  of  a  bill:  ib.;  Bayl.  381.  The 
admissions  of  a  prior  holder  of  a  bill  are  not  evidence  against  a  subsequent 
one,  if  the  bill  is  not  proved  to  have  been  in  his  possession  at  the  time  he 
made  the  admission :  Pocockr.  Billings,  2  Bing.  269;  Baroughv.  White, 
4  B.  &  C.  328. 

Evidence  under  the  Common  Counts.']  If  the  pit.  cannot  substan- 
tiate in  evidence  the  facts  necessary  to  support  the  count  on  the  bill  or 
note,  or  such  count  should  be  defective,  he  can  go  into  evidence  of  the 
consideration  for  which  he  received  it,  and  may  recover  on  the  common 
counts,  if  adapted  to  such  consideration:  see  Chit.  B.  363,  and  cases  there 
referred  to ;  Thompson  v.  Morgan,  3  Camp.  101-2 ;  Tytt  v.  Jones,  1 
East,  58,  n.  a.;  Mves  v.  Hodgson,  7  T.  R.  241;  Tatloch  v.  Harris,  3  T. 
R.  174 ;  Wilson  v.  Remedy,  1  Esp.  Rep.  245:  provided  the  particulars  of 
his  demand  state  the  consideration  of  the  bill  &c,  Wade  v.  Beasley,  4 
Esp.  Rep.  7,  and  his  counsel  notices  such  demand  in  opening  the  case  on 
the  trial:  Pater  son  v.  Zachariah,  1  Taunt.  72;  see  the  cases  in  Weils  v. 
Girling,  1  Grow.  Rep.  22-3;  3  J.  B.  Moore,  79,  s.  c.  It  is  not  necessary  to 
declare  on  a  promissory  note,  and,  in  an  action  for  money  lent,  the  same 
may  be  giyen  in  evidence:  B.  N.  P.  137-8;  Storey  v.  Atkins,  2  Str.  719. 
Where,  however,  the  party  is  discharged  by  alteration  of  the  bill,  &c,  or 
by  the  laches  of  the  holder,  the  pit.  will  not  be  allowed  to  go  into  evidence 
of  the  common  counts,  Long  v.  Moore,  3  Esp.  Rep.  155;  and,  where  a 
promissory  note  has  been  given  for  money  due  from  the  deft,  to  the  pit, 
who  declares  thereon,  together  with  the  money  counts,  he  must  prove  the 
note  to  have  been  destroyed  before  he  can  have  recourse  to  the  money 
counts,  if  it  appear  that  the  money  so  claimed  was  that  for  which  the  note 
was  given:  Dangtr field  v.  Wilby,  4  Esp.  Rep.  159;  Hadwen  v.  Men- 
disabel,  2  C.  &  P.,  C.  N.  P.  20;  ante,  96-7.  The  above  rule  does  not,  in 
general,  apply  when  there  is  no  privity  between  the  pit.  and  deft.,  as  be- 
tween the  endorsee  and  acceptor  of  a  bill,  and  the  endorsee  and  the  maker 
of  a  note,  Johnson  v.  Collings,  1  East,  98,  Barlow  v.  Bishop,  ib.  434-5, 
Whit  well  v.  Bennett,  3  B.  &  P.  559,  Houle  v.  Baxter,  3  East,  177;  be- 
tween whom,  if  the  pit.  cannot  succeed  on  the  count  on  the  bill,  and  there 
be  no  express  promise  to  pay  the  amount,  the  common  counts  are  in  gene- 
ral of  no  avail:  Way  nam  v.  Bend,  1  Camp.  175;  Chit  B.  364.  And  a 
person  who  becomes  party  to  a  bill  or  note,  as  a  mere  surety,  is  not  liable 
under  the  common  counts:  Wells  v.  Oirling,  3  J.  B.  Moore,  79. 

The  instrument  itself  will,  it  is  said,  when  duly  stamped,  in  certain 
cases,  be  evidence  in  support  of  the  counts  for  money  lent,  paid,  had, 
and  received,  and  that  founded  on  an  actual  or  supposed  account  stated, 
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Wells  v.  Girling j  1  Gow.  Rep.  £2,  3  J.  B.  Moore,  79,*.  c;  but,  accord- 
ing to  Way  nam  v.  Bend,  1  Camp.  175,  such  instrument  is  only  evidence 
under  the  money  counts,  as  between  the  original  parties  to  it.  Thus,  a 
bill  is  prima  facie  evidence  of  money  lent  by  the  payee  to  the  drawer, 
and  a  note,  of  money  lent  by  the  payee  to  the  maker,  Clarke  v.  Martin, 
1  Ld.  Raym.  758,  1  Burr.  373 ;  and  an  endorsement  is  prima  fade 
evidence  of  money  lent  by  the  endorsee  to  his  immediate  endorser: 
Bayl.  164, 286. 

A  bill  or  note  is  prima  facie  evidence  of  money  paid  by  the  holder  to 
the  use  of  the  drawer  of  the  one  and  maker  of  the  other;  and  a  bill,  when 
accepted,  is  evidence  of  money  paid  by  the  holder  to  the  use  of  the  ac- 
ceptor ;  and,  if  an  endorser  has  taken  up  a  bill,  he  may,  having  failed  in 
his  first  count  against  the  acceptor,  on  account  of  a  variance,  recover 
under  the  count  for  money  paid :  Pounal  v.  Ferrand,  6  B.  &  C.  439 ; 
Le  Sage  v.  Johnson,  Forr.  Rep.  23 ;  Bayl.  164,  s.  c. ;  sed  vide  Gibson  v. 
Minet,  1  H.  Bl.  602 ;  Howie  v.  Baxter,  3  East,  177;  Cowley  v.  Dunlop, 
7  T.  R.  572 ;  Buckler  v.  Buttevant,  3  East,  72 ;  Simmohds  v.  Par- 
minter,  1  Wils.  186;  Chit.  B.  365.  If  the  drawee,  without 
having  effects  of  the  drawer  in  his  hands,  accept  and  pay  the  [#279] 
bill  without  having  it  protested,  he  may  recover  the  amount  in 
an  action  for  money  paid,  laid  out,  and  expended,  to  the  use  of  the 
drawer :  Smith  v.  Nissen,  1  T.  R.  269 ;  Cowley  v.  Dunlop,  7  T.  R.  576. 
But,  if  he  has  not  actually  paid  the  bill  in  money,  and  has  only  given 
security  for  it,  or  he  has  sustained  any  costs  or  damage,  he  cannot  re- 
cover, unless  the  declaration  be  special:  3  East,  169;  8  T.  R.  610; 
7  T.  R.  204. 

A  bill,  as  well  as  a  note,  Vin.  Ab.  tit.  Evidence,  Ji.  b.  36,  Ford  v. 
Hopkins,  1  Salk.  283,  is  prima  facie  evidence  of  money  had  and  re- 
ceived by  the  drawer  or  maker,  to  the  use  of  the  holder,  Bayl.  487, 4  ed., 
cites  Grant  v.  Vaughan,  3  Burr.  1516;  sed  vide  Way  nam  v.  Bend, 
1  Camp.  175.  And  an  acceptance  is  evidence  of  money  had  and  received 
by  the  acceptor  to  the  use  of  the  drawer:  Thompson  v.  Morgan,  3  Camp. 
101;  Bayl.  163.  A  bill  will  also  be  evidence  under  the  count  for  money 
had  and  received,  in  an  action  by  the  payee,  who  is  also  the  drawer, 
against  the  acceptor :  ib.  It  has  been  supposed,  that,  in  an  action  by  an 
endorsee  against  an  acceptor,  the  bill  may  be  given  in  evidence  under  the 
count  for  money  had  and  received :  2  Phil.  Ev.  50;  sed  vide  Waynam  v. 
Bend.  1  Camp.  175 ;  Enon  v.  Russell,  4  M.  &  S.  507 ;  Wells  v.  Girling, 
Gow,  22 ;  3  Moore,  79,  s.  c.;  Chit.  B.  366. 

A  bill  will  be  evidence  under  the  account  stated  in  an  action  by  the 
payee,  who  is  also  drawer,  or  by  the  drawer  against  the  acceptor :  p. 
Abbott,  C.  J.,  Rhodes  v.  Gent,  5  B.  &  A.  245.  It  has  been  said,  an  ac- 
ceptance is  evidence  of  an  account  stated  by  the  acceptor  with  the  holder 
of  the  bill :  Israel  v.  Douglass,  1  H.  Bla.  239 ;  sed  vide  Taylor*v.  Hig- 
gin»,  3  East,  169 ;  Whitwell  v.  Bennett,  3  B.  &  P.  559.  An  admission 
of  the  deft,  may  be  proved  as  evidemce  of  an  account  stated  under  that 
count :  Highmore  v.  Primrose,  5  M .  &  S.  65 ;  Wade  v.  Beasley,  4  Esp. 
Rep.  7. 

Evidence  in  Answer  to  Defence,  of  defect  of  stamp,  incapacity  to  con- 
tract, illegal  consideration,  want  of  consideration,  improper  presentment, 
laches  of  holder,  giving  tim.  to  parties,  pit  an  outlaw,  bankruptcy,  award, 
and  satisfaction,  &c.    The  answers  which  pit.  should  be  prepared  to  show, 
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in  making  out  his  case  against  the  intended  defence,  will  be  found  in- 
terspersed amongst  the  various  defences  which  it  will  be  hereafter  seen 
deft  may  set  up,  post  It  will  be  there  found,  that  deft,  must,  in  some 
cases,  take  some  preliminary  steps  before  be  can  compel  pit.  to  adduce 
evidence  under  this  head :  such  as  his  giving  pit  a  notice  of  the  intended 
defence,  &c. 

Damages.]  Pit.  may,  in  most  cases,  recover,  1st.  the  principal  sum 
due;  2d.  interest;  3d.  all  incidental  expenses  occasioned  by  the  non- 
acceptance  or  non-payment,  re-exchange,  costs  of  its  dishonour,  provi- 
sion, &c. 

With  respect  to  the  principal  Sum,  pit.  will,  in  general,  be  entitled  to 
recover  to  its  full  amount  A  partial  failure  of  the  consideration  will,  in 
general,  be  no  defence  to  the  quantum  to  be  deducted  on  that  account,  as 
it  is  matter,  not  of  definite  computation,  but  of  unliquidated  damages, post. 
Where  the  holder  or  endorsee  of  an  accommodation-bill  takes  it,  knowing 
it  to  be  such,  and  advances  on  it  but  part  of  the  amount,  he  can  only 
recover  as  much  as  he  has  really  paid,  Wiffen  v.  Roberts,  1  Esp.  Rep.  261 ; 
and,  where  the  deft  accepted  a  bill  of  £415,  to  accommodate  P:  and  Co., 
P.  and  Co.  endorsed  it  to  their  bankers  for  value,  and  became  bankrupts, 
the  bankers  knew  it  to  be  an  accommodation  acceptance,  and  their 
demand  against  P.  and  Co.  was  £205  only,  in  action  by  them  upon  this 
acceptance,  it  was  held,  they  could  only  recover  the  £205 :  Jones  v.  Hib- 
berty  2  Stark.  304.  If,  in  an  action  by  the  endorsee  against  the  drawer 
or  acceptor,  he  has  received  any  part  from  the  acceptor  or 
[*280]  drawer,  he  can  *only  recover  the  balance,  as  it  operates  so  far 
as  a. satisfaction,  1  H.  B.  88;  but,  if  the  p&rt-payment  be  re- 
ceived from  the  first  endorser,,  he  may  recover  the  whole  amount  against 
the  drawer  or  acceptor :  Walwyn  v.  St  Quintin,  1  B.  &  P.  638;  2  Wila 
262 ;  1  Rose,  10.  However,  «  where  a*bill  is  given  for  money  really  due 
from  the  drawee  to  the  drawer,  or  is  drawn  in  the  regular  course  of  busi- 
ness, in  such  case  the  endorsee,  though  he  has  not  given  to  the  endorser 
the  full  amount  of  the  bill,  yet  may  recover  the  whole,  and  be  the  holder 
of  the  overplus  above  the  sum  he  has  really  paid  to  the  use  of  the  en- 
dorser ;"  p.  Ld.  Kenyon.  But  this  rule  only  applies  where  there  is  some 
person  to  receive  the  overplus :  Pierson  v.  Dulop,  Cowp.  571. 

As  to  bills  payable  by  instalments,  post,  281. 

Interest]  As  to  when  interest  is  recoverable,  it  is  so  in  an  action  on  a 
bill  or  note,  as  a  debt,  when  it  is  stipulated  for  in  the  bill,  and  as  damages 
when  not  specified,  1  Atk.  151 ;  Cameron*.  Smith,  2  B.  &  A.  305 ;  and, 
if  the  delay  of  payment  arose  from  the  holder's  neglect,  it  may  be  with- 
held :  p.  Bay  ley,  J.,  ib.,  308.  And,  where  the  note  had  been  overdue 
thirty  years,  the  jury  withheld  it,  and  the  court,  on  motion,  could  not 
increase  the  verdict  by  giving  it :  Be  Belloni  v.  Ld.  Wiaterpark,  1  D.  & 
R.  16 ;  and,  after  a  tender,  it  has  in  some  cases  been  withheld :  Dent  v. 
Dunn,  2  Camp.  296. 

The  pit  must  produce  the  bill  to  entitle  him  to  recover  it :  Fryer  v. 
Broom,  R.  &  M.  145.  But  pit  need  not  prove  a  protest  to  entitle  him  to 
interest,  whether  against  the  acceptor  or  maker  of  the  bill  or  note,  or  the 
drawer  or  endorsers:  5  Taunt  240;  2  B.  &  A.  305,  696.  Nor  does  it 
seem  essential  that  he  should  have  declared  on  it :  Pome  v.  P rite  hard. 
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2  C.  ft  P.  556.  And  he  may  recover  under  a  particular,  merely  stating 
the  action  to  he  brought "  to  recover  the  amount  of  a  note,  fta,  of  £100 :" 
Blake  v.  Lawrence,  4  Esp.  Rep.  147.  The  interest  is  to  be  computed  in 
general  from  the  time  the  bill  or  note  would  regularly  have  been  paya- 
ble :  Bayl.  279.  Thus,  if  the  bill  or  note  be  payable  after  date,  an  action 
against  .the  acceptor  of  the  bill,  and  the  maker  of  a  note,  payable  at  a 
given  time,  after  date  or  sight,  interest  is  recoverable  from  the  day  on 
which  they  became  due,  without  proof  of  any  demand:  3  Ves.  134; 
.  3  Bing.  353.  So,  upon  a  bill  or  note  payable  on  presentment,  interest 
must  be  computed  from  the  presentment :  Bayl.  279 ;  Blartey  v.  Bradley, 
Bla.  761.  And,  if,  at  the  time,  a  bill  fall  due,  there  is- no  person  to  recover 
on  it,  as  where  the  holder  dies  intestate,  and  administration  be  not  taken 
out,  the  acceptor  will  be  liable  only  from  the  time  the  administrator  de- 
mands payment  of  the  principal ;  Murray  v.  E.  /.  Camp.  5  B.  &  A.  204; 
but  interest  is  payable  from  the  date  of  the  bill  or  note,  if  it  appear  to 
have  been  for  money  lent,  Bayl.  279 ;  or  it  promises  to  pay.  on  demand, 
ib.9  Weston  v.  Tomlinson^p.  Abbott,  C>  Ji,  cited  Chit.  B.  422;  or  it  spe- 
cify a  sum  payable  after  date, "  with  lawful  interest  for  the  same :"  It  ft 
M.  381 ;  Hennesley  v.  Nash,  1  Stark.  452.  Where  the  action  is  against 
the  drawer  of  a  foreign  bill,  dishonoured  for  non-acceptance  here,  and 
where  pit.  is  allowed  a  per-centage,  as  of  10  per  cent,  he  is  only  entitled 
to  interest  from  the  day  the  bill  ought  to  have  been  paid,  Gaut  v.  Mcin- 
tosh, 3  Camp.  51 ;  but  where  there  is  no  such  allowance,  the  pit  is  enti- 
tled to  interest  from  the  day  the  bill  was  dishonoured  for  non-acceptance : 
Harrison  v.  Dickson,  ib.,  n. 

As  to  the  Rate  of  Interest — Five  per  cent  is  usually  allowed  in  this 
country,  5  Ves.  803 ;  but  the  jury  may  allow  either  four  or  five,  according 
to  their  judgment  of  the  value  of  money,/?.  Bay  ley,  J.,  2  B.  ft  A.  308; 
and,  in  the  case  of  a  foreign  bill,  it  may  be  regulated  by  the  rate  of  interest 
established  in  the  country  where  the  bill  is  drawn :  so,  upon  a  bill  drawn 
in  Bermuda  on  England,  which  ought  to  have  been  paid  in 
England,  the  pit  recovered  74  per  cent,  interest,  such  being  the  [*881] 
rate  of  "interest  at  Bermuda,  Cbngan  v.  Banks,  cited  Chit  B. 
433 ;  but  the  acceptor  can  never  be  liable  to  pay  more  than  the  legal  rate 
of  interest  in  the  place  where  the  bill  is  due :  Worsley  v.  Crawjbrd, 
2  Camp.  446.  When  a  bill  is  payable  by  instalments,  the  pit  is  only 
entitled  to  recover  the  instalments  due  at  the  time  of  the  trial,  and  the 
interest  thereon,  Ashford  v.  Hand,  Andr.  370 ;  Robinson  v.  Bland,  2  Burr. 
1085 ;  1  H.  B.  547,  (contra,  Beckwith  v.  Nott,  Cro.  J.  505,)  unless  it  con- 
tain a  clause  that  they  shall  not  become  due ;  and  the  interest  is  to  be  cal- 
culated on  the  whole  sum  remaining  unpaid,  and  not  on  the  respective 
instalments,  when  they  would  become  payable:  Blake  v.  Lawrence, 
4  Esp.  Rep.  147.  Interest  ceases  in  general  at  the  time  when  final  judg- 
ment may  be  signed :  Bayl.  279 ;  Bur.  1077.  Interest  was  re  fused  beyond 
the  time  of  verdict,  even  where  pit  had  been  unjustly  delayed  more  than 
two  years :  Jarold  v.  Rowe,  8  Price,  382.  Interest  has  been  allowed  in 
trover  for  bills  from  the  date  of  the  final  judgment,  upon  all  such  as  had 
been  received  before  the  judgment,  and  upon  all  such  as  had  been  received 
afterwards,  from  the  time  of  the  receipt,  Atkins  v.  Wheeler,  2  N.  R.  205 ; 
but  it  was  held  at  N.  P.,  that  interest  could  not  be  recovered  after  the  time 
of  conversion :  Mercer  v.  Jones,  3  Camp.  477. 

VOL.1.  41 
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Expenses  of  Dishonour,  Protest,  <$*c.]  The  expense  incurred  by  the 
holder  of  a  bill,  at  the  time  of  its  dishonour,  is  the  charge,  for  noting 
and  protesting ;  but  the  antecedent  parties  are  liable  for  re-exchange,  or 
the  usual  damages,  postage,  && :  Bayl.  282 ;  Be  Tastet  v.  Baring, 
11  East,  289. 

Re-Exchange.]  When  a  foreign  bill  is  dishonoured  in  the  country  in 
which  it  was  payable,  and  returned  to  that  in  which  it  was  drawn,  and 
there  taken  up  by  the  payee  or  other  p^rty,  he  is  entitled  to  recover  re- 
exchange.  But  pit.  must  prove  that  there  was  at  the  time  a  course  of 
re-exchange  between  the  countries  through  which  the  bill  has  been  ne~ 
gotiated,  Be  Tastet  v.  Baring,  11  East,  269;  as  well  as  the  amount  of 
such  re-exchange,  Cullen,  172.  But  it  is  not  necessary  for  him  to  prove 
that  he  has  actually  paid  it,  id.;  and  pit.  may  recover  against  the  drawer 
the  whole  amount  of  the  re-exchange  occasioned  by  a  circuitous  mode  of 
returning  the  bill  through  the  various  countries  in  which  it  has  been  ne- 
gotiated, and  different  hands  upon  each  return ;  and  that  though  the  non- 
payment of  the  bill  arose  from  a  law  of  the  country  on  which  it  was 
drawn,  passed  to  prohibit  such  payment:  Mellish  v.  Simeon,  2  H.  B.  378. 
Pit*,  when  holder  of  a  note,  by  which  he  has  the  option  of  being  paid 
either  at  the  place  where  it  was  made,  or,  "  according  to  the  course  of 
exchange,  may  insist  upon  being  paid  according  to  such  course  of  ex- 
change as  exists  between  them  when  the  note  became  due:"  BayL  283; 
Pollard  v.  Herries,  3  B.  &  P.  335.  Though,  between  this  country  and 
India,  there  appears  to  be  no  distinct  course  of  re-exchange,  yet,  "on  the 
return  of  a  bill  drawn  here  for  the  payment  of  pagodas  in  the  East  Indies, 
the  practice  is  to  allow  for  the  sum  payable  by  the  bill,  interest,  and  all 
incidental  charges,  after  the  rate  of  10*.  for  each  pagoda,  and  five  per 
cent,  thereon,  from  the  expiration  of  30  days  after  notice  of  the  bill's 
dishonour :"  Bayl.  284 •  Jluriol  v.  Thomas,  2  T.  R.  52.  An  acceptor  is 
never  liable  for  re-exchange:  Napier. v.  Shneider,  12  East,  420 ;  Woolsey 
v.  Crawford,  2  Camp.  445.  Upon  the  subject  of  damages  on  the  protest 
and  dishonour  of  a  bill,  where  it  appeared  that  a  bill  drawn  in  Demerara 
had  been  sent  back  dishonoured  and  protested,  and  the  pit.  claimed 
damages  to  the  amount  of  £25  per  cent,  which  was  considered  to  be  the 
amount  of  the  loss,  but,  as  the  bill  for  £500  had  been  sent  back  dis- 
honoured, protested  for  the  whole,  as  j£400  had  been  paid  on  it,  and  that 
the  usual  practice,  in  such  cases,  was  to  retain  the  dishonoured  bill  here, 

and  send  a  protest  to  Demerara,  where,  upon  the  arrival  of  the 
[*282]  protest,  security  was  demanded  *and  given  by  the  drawers,  and 

that  the  whole  of  the  loss  from  the  dishonour  was  not  incurred, 
unless-  the  bill  in  the  result  was  not  paid,  only  £25  damages  were 
allowed  on  the  £100  which  had  not  been  paid :  Laing  v.  Barclay  and 
others,  3  Stark.  42. 

Dhawbx,  who  is  also  Path,  aoainst  Acceptor. 

Proof  qf  EillJ]  The  bill  must  be  produced  and  proved,  as  directed, 
ante,  274  to  276. 

* 

Proof  of  Acceptance.]  The.  deft-'s  acceptance  of  the  bill  must  be 
proved.    With  respect  to  what  is  a  sufficient  acceptance,  by  1  and  2  G. 
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'4,  c.  78,  s,  2,  every  acceptance  of  an  inland  bill  must  be  in  writing  upon 
the  bill,  or,  if  there  be  several  parts  of  the  bill,  on  one  of  such  parts.  An 
inland  bill  cannot  be  protested  for  non-payment,  unless  it  has  been  ac- 
cepted in  writing:  8  and  9  W.  3,  c.  17,  *.  1. 

In  the  case  of  foreign  bills,  a  valid  acceptance  may  be  by  parol,  or  by 
writing  on  the  bill  itself,  or  on  another  paper,  as  by  letter,  undertaking  to 
accept  bills  already  drawn:  Clarke  v.  Cock,  4  East,  71;  ex  p.  Dyer,  6 
Ves.  9.  A  letter  from  the  drawees  of  a  foreign  bill  here  to  the  drawer  in 
America,  stating  that  their  prospect  of  security  being  better,  they  would 
accept,  or  certainly  pay  the  bill,  is  a  valid  acceptance,  though  they  had 
previously  refused  to  accept  the  bill,  and  again  refused  payment  of  it,  when 
presented  for  payment,  and  though  the  letter  was  not  received  in  America 
till  after  the  bill  became  due :  Wynne  v.  Baikes,  5  East,  514.  A  collateral 
writing,  saying  that  a  foreign  bill  "shall  meet  with  due  honour,"  Clarke 
v.  Cocky  4  East,  57,  1  Atk.  621,  Wynne  v.  Baikes,  5  East,  520,  "or  that 
the  holder  may  rest  satisfied  as  to  payment,"  1  Str.  648,  Wynne  v.  Raikes, 
5  East,  514,  Clarke  v.  Cock,  4  ib.,  57,  or  a  direction  by  the  drawer  to  a 
third  party  to  pay  the  sum  in  the  bill  out  of  a  particular  fund,  B.  N.  P. 
270,  it  is  a  sufficient  acceptance.  So,  transcribing  the  word  "  accepted," 
tt  presented,"  "  seen,"  or  even  the  day  of  the  month,  Comb.  401,  amounts 
to  an  acceptance  of  a  foreign  bill,  3  Burr.  1663,  2  Atk.  611 ;  and  it  is  suf- 
ficient acceptance  if  the  party  write  "accepted,  C.  N.,"  d  Moo.  91, 5  East, 
520,  Pierson  v.  Dun  lop,  Cowp.  571;  or  the  words  "not  accepted"  will, 
in  some  instances  amount  to  an  acceptance;  as,  where  it  is  accompanied 
by  circumstances  which  may  show  an  intention  to  deceive  the  party  pre- 
senting it :  Bayl.  78.  But  it  is  no  acceptance  if  the  drawee  apprise  the 
party  at  the  time,  that  what  he  had  written  was  no  acceptance :  ib.  A  ver- 
bal acceptance  of  a  foreign  bill  is,  as  we  have  seen,  sufficient;  but  it  is  no 
acceptance,  where  the  drawer,  on  presentment,  said, "  there  is  your  bill — 
it  is  all  right,"  1  Esp.  Rep.  17;  and  the  words,  "  your  bill  shall  have  atten- 
tion," were  deemed  too  ambiguous  to  admit  of  an  acceptance,  unless 
evidence  be  adduced  to  show  that  these  particular  words  denoted  an 
acceptance  between  the  parties:  Bees  v.  Warwick,  2  B.  &  A.  113.  A 
verbal  promise  to  accept,  though  the  party  expressly  defer  a  written 
acceptance,  as,  where  he  says  "  leave  the  bill,  and  I  will  accept  it,"  is  a 
complete  acceptance ;  and  a  verbal  promise  to  accept  a  returned  bill  when 
it  shall  come  back  is  binding,  if  it  do  come  back :  Cox  v.  Coleman,  MS. 
6.  Geo.  2.  Bayl.  134.  Saying,  "  send  the  bill  to  my  counting-house,  and 
I  will  give  directions  for  its  being  accepted,"  is  not,  of  itself,  an  acceptance ; 
the  bill  must  be  sent  to  the  counting-house :  Bayl.  147 ;  Jlndcrson  v.  Hick, 
3  Camp.  179. 

A  constructive  acceptance  will,  in  some  cases,  render  the  acceptor  liable 
on  foreign  bills;  as,  where  a  bill  is  left  for  the  express  purpose  of  being 
accepted,  atid  the  bill  is  kept,  under  particular  circumstances,  an  unrea- 
sonable length  of  time,  or  other  hct  which  induces  the  holder  not  to  pro- 
test it,  or  which  is  intended  to  surprise  him,  and  induce  him  to  consider 
the  bill  as  accepted:  Clavey  v.  Dolbin,  R.  Temp.  Hard.  278. 
Where  the  *drawee,  as  soon  as  he  received  the  bill,  transmitted  [*283] 
it  to  the  acceptor,  desiring  him  to  accept  and  hand  it  over  to  plt.'s 
agent  in  London,  which  was  the  usual  mode  of  dealing  between  the  par- 
ties, pit.  hearing  nothing  of  his  bill  from  his  agent,  wrote  to  deft,  as  to  the 
delay,  who  replied,  that  he  had  retained  the  bill  because  he  once  meant  to 
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accept  it,  which  he  now  declined  doing,  Ld.  Ellenb.  said,  such  a  reten- 
tion was  as  much  an  acceptance  as  if  he  had  written  his  name  upon  the 
face  of  it :  Harvey  v.  Martin,  1  Camp.  42£,  n.  The  question  of  reasona- 
ble time  will  necessarily  depend  upon  the  facts  of  each  particular  case, 
and  the  conduct  of  the  parties:  t?.  Abbott,  C.  J.,  Mason  v.  Barf,  2  B.  & 
A;  36.  The  mere  non-return  or  the  bill,  unaccompanied  by  any  other  act, 
or  the  disfiguring  or  even  destroying  the  bill,  will  not,  of  itself,  constitute 
an  acceptance,  Jeune  v.  Ward,  1  B.  &  A.  653,  2  Stark.  326,  *.  c;  Ellenb. 
C.  J.  diss.;  and  the  drawee  may  erase  his  acceptance  previous  to  any  com- 
munication of  his  having  Accepted  the  bill :  Cox  v.  Tory,  5  B.  &  A.  474. 
By  the  usage  of  trade  in  London,  it  is  usual  for  bankers  on  whom  checks 
are  drawn  to  retain  them  till  five  o'clock  in  the  afternoon  of  the  day  they 
are  presented  for  payment,  and  it  may  then  be  returned  any  time  nefore 
thpt  hour,  though  it  have  been  previously  cancelled  by  mistake:  Fernan- 
dez v.  Olyn,  1  Camp.  496. 

An  acceptance,  being  an  absolute  undertaking  to  pay,  may  be  made 
even  after  the  time  appointed  by  the  bill  for  payment;  p.  Ld.  Ellenb.  in 
Wynne  v.  Eankes,  5  East,  521,  Chit.  B.  169;  and  even  after  a  prior  re* 
fnsal  to  accept,  ib.,  so  as  to  bind  the  acceptor,  who  would,  in  such  case, 
be  liable  to  pay  the  bill  on  demand :  ib. 

An  absolute  acceptance  is  an  engagement  to  pay  the  bill  according  to 
its  tenor:  Chit.  B.  173.  Such  acceptance  is  usually  made  by  writing  on 
the  face  of  the  bill  u  accepted,"  and  subscribing  the,  acceptor's  name,  ot 
by  doing  either  alone.  However,  on  a  written  acceptance  by  any  other 
person  than  the  drawee,  it  would  seem  essential  that  hts  name  should 
appear :  Bayl.  142.  When  the  bill  is  payable  at  sight,  the  day  of  the 
acceptance  should  be  also  written,  Beawes,  PI.  266;  but,  if  the  acceptance 
appears  to  have  been  written  by  the  deft,  under  a  date  which  is  not  in  his 
hand- writing,  the  date  is  evidence  of  the  time  of  acceptance;  as  it  is  die 
usual  course  of  business  for  a  clerk  to  write  the  date,  and  for  the  party  to 
write  his  acceptance  under  it:  Glossop  v.  Jacob,  4  Camp.  227.  A  mark 
put  on  a  check  by  a  London  banker,  to  show  that  the  drawer  has  effects 
in  his  hands,  and  that  it  will  be  paid,  amounts  to  an  acceptance ;  as  it  is 
the  practice  of  London  bankers,  if  one  banker  holds  a  check  drawn  on 
another,  and  presents  it  after  four  o'clock,  not  then  to  pay  it,  but  to  put 
such  a  mark  on  it,  and  it  is  in  consequence  paid  next  day  at  the  clearing 
house:  Robson  v.  Bennet,  2  Taunt  388;  see  further  Chit.  B.  173  to  178. 

A  conditional  acceptance  depends  on  a  contingency,  and  is  an  engage- 
ment to  pay  according  to  the  tenor  of  such  acceptance,  and,  as  it  seems, 
becomes  absolute  so  soon  as  the  conditions  of  it  are  performed.  The  pit 
cannot  recover  on  it  unless  he  prove  that  the  condition  has  been  perform- 
ed, Swan  v.  Cox,  1  Marsh.  176,  or  prove  a  sufficient  excuse  for  die  non- 
performance: Leeson  v.  Pigot,  Bayi.  187;  Bowes  v.  Howe,  5  Taunt  30. 
Any  act  which  evinces  an  intention  not  to  be  bound  unless  upon  a  certain 
-  event,  is  a  conditional  acceptance ;  as,  where  the  drawee  of  a  bill  on  ac- 
count of  a  cargo  consigned  to  him  writes  that  it  will  not  be  accepted  till  a 
cargo  of  wheat  arrives,  the  deft,  is  liable  as  acceptor  on  such  arrival :  Mitn 
v.  Prest,  4  Camp.  393.  Saying,  "send  the  bill  to  my  counting-house,  and  I 
will  give  directions  for  its  being  accepted,"  is  not  of  itself  an  acceptance;  the 
bill  must  be  sent  to  the  counting-house:  Bayl  147;  Anderson  v.  Hick,  3 
Camp.  179.  So, "  an  acceptance  to  pay  when  remitted,"  is  a  conditional 
acceptance,  Bayl.  153 ;  and  pit.  must  give  evidence  to  show  that  he  had 
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remitted:  Banbury  v.  Lesset,  2  Str.  mil.  So  an  answer  by  a  drawee, 
who  lived  in  London,  that  a  ship  was  consigned  to  him  and  a  per* 
son  in  Bristol,  and  that,  till  he  knew  to  which  port  the  ship  *  would  [*284] 
come,  he  could  not  accept,  connected  with  a  subsequent  answer, 
that  the  bill  was  a  good  one,  and  would  be  paid,  though  the  ship  should 
be  lost,  was  held  a  conditional  acceptance  only;  it  being  clear  that  the 
drawee  looked  for  an  opportunity  of  reimbursing  himself,  and  had  three 
events  in  contemplation — the  ship's  arrival  at  Bristol,  her  arrival  at  Lon- 
don, and  her  loss:  in  the  two  latter  he  should  have  the  opportunity,  and 
therefore  accepted,  and  in  the  former  he  should  not,  and  did  not  accept: 
Bayl.  153;  Sproat  v.  Mathews,  1  T,  R  182.  So,  an  answer  by  the 
drawee  that  he  could  not  accept  until  a  navy  bill  should  be  paid,  will 
operate  as  an  absolute  acceptance  upon  the  payment  of  the  navy  bill : 
Pierson  v.  Dun  lop,  Cowp.  571.  If  the  drawee  says  he  cannot  accept 
without  further  directions  from  J.  S.,  and  J.  S.  afterwards  desires  him  to 
accept,  and  draw  upon  A.  B.  for  the  amount,  the  mere  drawing  upon  A. 
B.  will  not  make  this  an  acceptance,  although  the  actual  payment  of  the 
bill  upon  him  may:  Bayl.  156;  Smith  v.  Missen,  1  T.  R.  269.  And  a 
promise  to  accept  in  future,  made  on  an  executory  consideration,  will  not 
bind  while  the  consideration  remains  executory,  unless  it  influence  some 

Eirson  to  take  or  to  retain  the  bill:  Bayl.  145:  Pillansr.  Van  Mitrop,  3 
urr.  1669.  If  a  man  purposes  making  a  conditional  acceptance  only,  he 
should  bq  careful,  if  he  make  it  in  writing,  to  express  the  conditions 
therein ;  for  it  may  at  least  be  doubtful  whether  parol  evidence  of  such 
conditions  would  be  admissible ;  if  it  were,  the  onus  of  proving  them 
would  be  upon  the  acceptor,  and  the  proof  would  be  of  no  avail  if  the 
holder,  or  any  person  under  whom  he  claims,  took  the  bill  without 
notice  of  such  conditions,  and  gave  a  valuable  consideration  for  it:  Bayl. 
155. 

The  acceptance  may  be  general,  to  pay  any  where,  or  special,  to  pay 
at  a  particular  place.  According  to  the  late  act,  1  and  2  G.  4,  c.  78,  an. 
acceptance,  stating  the  bill  to  be  payable  at  a  banker's  or  particular  place, 
is  not  a  special  acceptance,  unless  it  expressly  state  the  bill  payable  at 
that  place  only,  and  not  otherwise,  or  elsewhere.  As  to  presentment  of 
such  bill,  post,  286. 

A  partial  acceptance  varies  from  the  tenor  of  the  bill;  as,  where  it  is 
made  to  pay  part  of  the  sum  for  which  the  bill  is  drawn,  JVegersloffe  v. 
Keenet  1  Str.  214,  Chit.  B.  182,  or  to  pay  at  a  different  time,  Molloy, 
283,  Bayl.  87,  Walker  v.  Atwood,  11  Mo.  190,  or  place :  see  the  cases  of 
Sebag  v.  Mitbot  4  M.  &  S.  462 ;  Gammon  v.  Schmoll,  5  Taunt  344, 
post;  p.  Abbott,J.,  Cowiev.IIaleall,4B.&.  A.  198-9;  Chit.B.  182.  An 
acceptance  may  also  vary  from  the  tenor,  in  the  manner  in  which  the  ac- 
ceptor undertakes  to  pay  the  bill,  Petit  v.  Benson,  Comb.  452;  as,  for 
instance,  part  in  money,  and  part  in  bills,  or  payable  at  the  banker's  &c. 
Where  an  acceptance  varies  in  a  material  respect  from  the  tenor  of  the 
bill,  if  the  holder  intend  to  resort  to  the  other  parties  to  the  bill  in  default 
of  payment,  he  should  immediately  give  notice  to  them  of  such  condition- 
al or  partial  acceptance,  Mar.  68, 85,  Paton  v.  Winter,  1  Taunt.  422-3, 
p.  Bay  ley,  J.,  in  Sebag  v.  Jlbitbol,  4  M.  &  S.  466,  Chit.  B.  182,  and 
should,  if  he  meant  to  avail  himself  of  the  acceptance,  express  in  his 
notice  the  nature  of  it;  for  any  act  from  whence  it  may  be  collected  that 
the  holder  does  not  acquiesce  in  the  acceptance,  such  as  a  general  notice 
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of  non-acceptance,  will  be  a  waiver  of  it :  Sproat  v.  Matthews,  1  T.  R* 
182 ;  Bentinck  v.  Dorrien,  6  East,  200;  Bayl.  116 ;  Chit  B.  182. 

With  respect  to  the  effect  of  the  acceptance,  Mr.  Chitty  observes,  that, 
if  absolute,  the  acceptor  is  liable  to  pay  it,  according  to  the  tenor  of  the 
bill,  Poth.  PI.  164,  Left  ley  v.  Mills,  4  T.  R.  174,  and,  if  conditional  or 
partial,  he  is  liable  to  pay  according  to  the  tenor  or  the  acceptance:  Poth. 
PI.  115,  6, 7.  A  drawee,  having  accepted  a  bill  after  a  condition  annexed 
thereto  by  the  endorser,  is  bound  thereby,  and  need  not  pay  the  bill  until 
the  condition  be  performed :  Robertson  v.  Kensington,  4  Taunt.  30.  He 
\b  primarily  liable  to  pay  the  bill :  Laxton  v.  Peat,  2  Camp.  187,  n.  If 
he  accepted  the  bill  without  value,  and  for  the  accommodation 
[*285]  of  the  *plt,  he  may  resist  the  payment,  and  show  the  accept- 
ance was  partly  only  for  value,  and,  as  to  residue,  that  it  was 
for  the  pit's  accommodation:  Darnell  v.  Williams,  2  Stark.  166;  Chit 
B.  69.  As  the  interests  of  third  persons  are  generally  involved  in  the 
efficacy  of  a  bill,  an  acceptance  will,  when  the  bill  is  in  the  hands  of  a 
third  person  who  has  given  value  for  it,  and  who  became  the  holder  be- 
fore it  was  due,  be  obligatory  on  the  acceptor,  though  he  received  no  con- 
sideration, and  that  circumstance  were  known  to  the  holder,  Simmonds 
v.  Parminter,  1  Wils.  187-8,  Knox  v.  Smith,  3  Esp.  Rep.  46,  Chit.  B. 
183;  as  the  object  of  an  accommodation  acceptance  is  to  enable  the  party 
accommodated  to  obtain  money  or  credit  from  a  third  person;  and,  there- 
fore, the  want  of  consideration  furnishes  no  defence  to  one  who  has  ad- 
vanced money  on  the  credit  of  the  acceptor,  though  he  may  have  been 
defrauded  by  the  drawer:  ib.  ibid;  ex  p.  Marshall,  1  Atk.  231.  See 
further,  as  to  defence  of  want  of  consideration,  post;  as  to  how  far  accept- 
ance is  revocable,  see  post;  and  when  the  acceptor  is  discharged,  post. 

The  acceptance  admits  the  drawer's  ability,  and  the  acceptor  cannot  set 
up  as  a  defence  the  want  of  it:  Taylor  v.  broker,  4  Esp.  Rep.  187;  sed 
vide  4  Price,  300.  It  admits  the  drawer's  handwriting  to  the  bill,  and,  if 
drawn  by  procuration,  the  procuration,  Robinson  v.  Yarrow,  7  Taunt. 
455,  Port  house  v.  Parker,  1  Camp.  82;  see  however,  Allport  v.  Meek, 
4  Can.  &  Payne,  267;  and  it  was  no  defence  for  an  acceptor  to  an  action 
by  a  bona  fide  holder,  that  the  drawer's  name  has  been  forged:  Price  v. 
Neal,  3  Burr.  1354;  1  W.  Bla.  R.  390,  s.  c;  Smith  v.  Chester,  1  T.  R. 
655;  and  see  further,  infra.  If  the  bill  be  drawn  in  the  name  of  a  firm, 
the  acceptor  cannot  object  that  it  was  drawn  by  a  single  person:  Bass  v. 
Clive,  4  M.  &  S.  13.  An  acceptance  by  an  executor  on  account  of  debts 
due  from  his  testator  is  an  admission  of  assets,  and  will  therefore  make 
him  personally  responsible  in  case  there  be  no  effects  of  the  testator  in  his 
hands:  Semb.  King  v.  Thorn,  1  T.  R.  487;  Chit  B.  7  ed.  If  the  holder 
of  a  bill,  the  acceptance  of  which  turns  out  to  have  been  forged  by  an 
endorser,  delivers  it  up  to  him,  and  receives  a  fresh  bill,  he  may  recover 
upon  the  latter,  unless  there  was  an  agreement  between  him  and  such 
endorser  to  stifle  a  prosecution  for  the  forgery:  Wallace  v.  Hardacre,  1 
Camp.  45. 

As  to  the  Mode  of  proving  Acceptance.]  The  written  acceptance  must 
be  proved  by  evidence  of  the  handwriting,  ante,  276,  or  if  there  be  a 
subscribing  witness,  by  calling  him,  ante,  ib.;  or  by  the  party's  admis- 
sions, ante;  277.  If  the  deft  acknowledges  his  handwriting,  or  promises 
to  pay,  Jones  v.  Morgan,  2  Camp.  474,  or  pays  part,  Vaughan  v.  Fuller, 
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2  Str.  1246,  it  is  a  sufficient  admission  to  dispense  with  any  further  proof: 
*ib..  ante,  277.  If  a  party  to  a  bill,  on  being  asked  if  it  be  his  own  hand- 
writing, answers  that  it  is,  and  will  be  duly  paid,  or  if  he  has  paid  several 
other  bills,  accepted  in  the  same  handwriting,  proof  of  either  of  these  facts 
will  preclude  him  afterwards  setting  up  as  a  defence  the  forgery  of  his 
name;  for  he  has  accredited  the  bill,  and  adduced  acceptor  to  take  it: 
Leach  v.  Buchanan,  4  Esp.  Rep.  226;  3  Esp.  Rep.  60;  1  tylarsh.  159, 
Where,  in  an  action  against  the  acceptor  of  a  bill,  his  attorney  gave  a 
notice  to  produce  all  papers  relating  to  a  bill  described  as  the  bill  in  ques- 
tion, "  accepted  by  the  said  deft./9  the  notice  was  held  to  be  prima  facie 
evidence  of  the  acceptance:  Holt  v.  Squire,  1  R.  &  M.  282.  In  the  case 
of  a  conditional  acceptance,  if  the  terms  of  it  be  ambiguous,  parol  evidence 
may  be  resorted  to,  to  explain  them:  Swan  v.  Cox,  1  Marsh.  179. 

If  the  acceptance  of  a  foreign  bill  were  by  parol,  it  should  be  proved  by 
calling  the  witness  who  heard  the  drawee  accept ;  and,  if  the  answer  or 
undertaking  to  accept  were  given  to  a  clerk,  he  must  be  subpoenaed.  If 
the  acceptance  were  by  an  agent,  ante,  276.  Proof  merely  that  some 
person  at  the  house  of  the  drawee  said  that  the  bill  would  be  taken  up 
when  due,  without  any  evidence  of  such  person's  having  authority  to  give 
the  answer,  would  be  insufficient :  Sayer  v.  Kitchen,  1  Esp.  Rep.  209. 

*The  identity  of  the  deft.,  as  to  the  person  who  accepted  the 
bill,  must  be  proved.    Slight  evidence  will  suffice ;  but  it  is  not  [*286] 
enough  merely  to  prove  that  a  person  calling  himself  by  the 
same  name  accepted  the  bitf:  B.  N.  P.  171;  Middkton  v.  Sandford,  4 
Camp.  34;  Parkins  v.  Hankshaw,  2  Stark.  239. 

In  an  action  against  several  acceptors  of  a  bill,  or  makers  of  a  note,  the 
handwriting  of  each  must  be  proved,  ante,  277-8,  Gray  v.  Palmer,  1 
Esp.  Rep.  135;  one  of  whom  is  competent  to  prove  the  handwriting  of 
the  others :  ib.,  York  v.  Blott,  5  M.  &  S.  71.  If  the  defts.  are  partners, 
pit.  must  prove  the  partnership  at  thfe  time  of  the  acceptance:  post, "Part- 
ners.9* If  a  bill  be  accepted  by  one  of  several  partners,  prpof  of  the  part- 
nership, and  the  party's  handwriting,  will  be  evidence  to  charge  the  firm, 
Mason  v.  Rumsey,  1  Camp.  384;  except  it  appear  that  the  pit.  had  notice 
that  the  firm  would  not  be  bound  by  the  party's  acceptance,  Gallway  v. 
Smithson,  10  East,  264 ;  or  the  bill  was  not  accepted  for  partnership  pur- 
poses, or  that  there  was  covin  between  the  party  accepting  and  the  pit., 
Skirreffv.  Wilks,  1  East,  48;  Ridley  v.  Taylor,  13  East,  175;  Green  v. 
Deabin,  2  Stark.  347 ;  and  it  will  not  be  binding,  even,  though  the  other 
partoer  be  a  dormant  one :  Lloyd  v.  Ashley,  2  C.  &  P.  138.  The  admis- 
sion of  a  partner  concerning  a  partnership  transaction,  though  made  after 
dissolution  is  sufficient  evidence  to  charge  the  firm,  Wood  v.  Braddick, 
1  Taunt.  104 ;  and,  after  the  partnership  has  been  established,  an  admis- 
sion by  one  partner,  in  an  answer  to  a  bill  filed,  will  bind  the  firm,  Grant 
v.  Jackson,  Pea.  Rep.  268,  Hodenpyl  v.  Vengerkved,  Chit.  B.  381;  but, 
where  there  is  no  partnership,  an  admission  by  one  party  to  a  bill  will  not 
bind  the  other:  1  Esp.  Rep.  135.  In  an  action  against  three  persons  as 
acceptors  of  a  bill,  the  circumstance  of  two  of  them  having  been  outlawed, 
will  not  dispense  with  proof  of  their  joint  liability,  although  the  deft,  who 
alone  pleaded  to  the  action  was  in  justice  liable  to  pay  the  debt,  Skirrejf 
v.  Wilks,  1  East,  48 ;  but  an  admission  by  one  partner  of  his  partnership 
with  his  co-defts.,  who  had  been  outlawed,  was  sufficient  proof  of  the 
partnership  as  against  him:  Songster  v.  Mazzarredo,  1  Stark.  161.     In 
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an  action  against  three  partners,  as  drawers,  of  a  bill  of  exchange,  drawn 
by  an  agent  of  the  firm  upon  one  of  the  partners,  it  was  held  that  the  ac- 
ceptance by  the  drawer  was  evidence  against  the  three  partners  of  the  bill 
having  been  regularly  drawn :  Porthouse  v.  Parker,  1  Camp.  82.  The 
admission  of  one  of  several  makers  of  a  promissory  note,  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitations  in  a  separate  action  against 
the  others  ±  Chit  B.  374.  Where  one  of  two  defts.,  makers  of  a  not*, 
suffers  judgment  by  default,  his  signature  must  be  proved  on  the  trial  of 
the  other:  Chit.  B.  381,  n.  g. 

In  action  by  an  executor  against  the  acceptor  of  a  billy  on  a  promise  laid 
to  the  testator,  the  pit.  must  prove  that  the  bill  was  accepted  in  the  testa- 
tor's life  time :  Anon.  12  Mod.  447 ;  Sarel  v.  Whine,  3  East,  409. 

Proof  of  Presentment.]  In  an  action  against  the  acceptor,  if  the  accept- 
ance is  a  general  one,  as  where  no  place  is  specified  for  payment,  or  where 
.  a  particular  place  is  mentioned,  without  any  further  expression,  Bayl.  157, 
it  is  not  necessary  to  prove  presentment,  Turner  v.  Hay  den,  4  B.  &  C.  1, 
even  though  such  presentment  has  been  necessarily  averred,  Freeman  v. 
Rennet,  Cor.  Abbott,  C.  J.,  May,  1826,  cited  Chit.  B.  402,  Fayle  v.  Bird, 
6  B.  &  C.  531;  and,  though  the  acceptor  has  sustained  damage  from  the 
want  of  presentment,  4  B.  &  C.  1,  Chit  B.  7  ed.  192 ;  and  an  acceptor  of 
a  bill  payable  generally  is  not  discharged,  though  the  holder  neglect  to 
present  it  for  three  or  four  years :  Farquhar  v.  Southey,  2  C.  &  P.  497 ; 
1  M.  &  M.  14,  s.  c.  But,  if  the  acceptance  be  a  qualified  one,  payable  at 
a  particular  place  only,  and  not  otherwise  or  elsewhere,  under  1  and  2  G. 
4,  c.  78,  or  it  be  made  payable  in  the  body  of  it  at  a  particular  place,  and 
the  contract  is  thereby  qualified,  the  pit.  must  prove  that  it  was  presented 

at  the  place  specified  in  the  acceptance,  Rowe  v.  Young,  2  B.'& 
[*287]  fe.  165;  and  a  demand  at  such  particular  place  is  *a  demand  on 

the  acceptor :  Saunderson  v.  Judge,  2  H.  B.  509;  De  Bergare- 
che  v.  Pilten,  3  Bing.  476.  A  foreign  bill  of  exchange  was  drawrrby  A. 
upon  C.  &  Co.,  who  resided  at  Liverpool,  in  favour  of  L.  R.  &Co.,  and  by 
L.  R.  &  Co.  endorsed  to  the  plaintiffs.  The  bill  was  drawn,  "  Sixty  days 
after  sight, pay  to  L.  R.  &  Co.  in  London"  &c.  It  was  refused  accept- 
ance by  the  drawee,  but  was  accepted  under  protest  for  honour  of  the 
drawer  by  the  defendants,  as  follows: — " accepted  under  protest  for  hon- 
our of  L.  R.  &  Co.,  and  will  be  paid  for  their  account  if  regularly  protest-  , 
ed  and  refused  when  due ;"  this  bill  was  presented  for  payment  at  the 
residence  of  the  drawee  in  Liverpool,  and  protested  at  Liverpool  for  non- 
payment; but  it  was  not  presented  for  payment,  or  protested,  in  London, 
where  the  drawees  had  not  any  house  of  business : — held,  that  the  hold- 
ers were  entitled  to  recover  against  the  acceptors  for  honour ;  and  that 
under  these  circumstances  a  presentment  in  London  and  protest  there 
were  not  necessary.  Mitchell  v.  Baring,  et  at.,  4  Carr.  &  Payne,  35.  It 
is  not  necessary  that  a  bill  so  accepted  at  a  place  named,  should  be  pre- 
sented there  on  the  very  day  it  becomes  due,  provided  the  money  is  not 
lost  by  such  neglect,  Rhodes  v.  Gent,  5  B.  &  A.  244 ;  and  although  a  pre- 
sentment must  be  proved,  yet  it  is  not  necessary  to  show  a  notice  of  dis- 
honour: Burrellr.  Lonsdale,  cor.  Littledale,  1826;  Roscoe,  Evid.  125. 
See  further,  as  to  the  mode  of,  and  time  for  presenting  a  bill  for  pay- 
ment, post. 

Proqf  under  Common  Counts.]    As  to  this,  see  anief  278. 
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Proof  in  Answer  to  Defence]    As  to  this,  see  the  defences,  post. 

Drawer,  who  is  not  Payee,  against  Acceptor. 

Proof  of  Return  and  Payment  of  the  Bill.]  When  the  drawer  of  a 
bHl  payable  to  the  order  of  a  third  person,  and  returned  to  and  taken  up 
by  him,  sues  the  acceptor,  he  must  prove  such  return  to  him,  and  his  pay- 
ment of  the  bill,  in  order  to  show  that  the  right  of  action  is  vested  in  him: 
Simmons  v.  Parminter,  1  Wils.  185.  The  payment  of  the  bill  may  be 
proved  by  the  payee  or  endorsee,  who  returned  the  bill ;  but  pit.  must 
adduce  some  direct  evidence  of  payment  by  him,  as  a  general  receipt,  on 
the  back  of  the  bill,  is  prima  facie  evidence  of  its  having  been  paid  by 
the  acceptor,  and  will  not  of  itself  be  evidence  of  payment  by  the  drawer, 
though  it  is  produced  by  him :  Scholey  v.  Walsby,  Pea.  Rep.  24 ;  PJielr. 
Vanbatenburg,  2  Camp.  439. 

Proof  of  Acceptance.]  This  is  necessary,  as  in  other  actions  against 
acceptors,  and  as  to  which,  see  anic9  385.  It  is  not  necessary  to  prove 
that  the  acceptor  had  effects  in  hand,  as  the  acceptance  is  itself  prima 
fade  evidence  that  the  acceptor  received  value  from  the  drawer:  Vert  v. 
Lewis,  3  T.  R.  183.  The  bankruptcy  of  the  acceptor  is  no  defence  against 
the  drawer,  who  has  paid  the  bill  since  the  bankruptcy :  Mead  v.  Braham, 
3  B£  &  S.  91. 

Pates,  who  is  not  Drawer,  against  Acceptor. 

The  evidence  in  this  case  will  be  similar  to  that  required  in  an  action 
by  the  drawer,  who  is  also  payee,  against  acceptor,  ante9  882  to  287. 
If  a  bill  or  note,  however,  be  payable  to  a  firm  of  A.  B.  and  Co.,  and  A. 
B.  and  C.  D.  sue  thereon,  they  must  prove  that  they  were,  at  the  timi 
the  bill  or  note  was  given,  the  component  members  of  such  firm :  Chit 
B.  389. 

Endorsee  against  Acceptor. 

Proqf  of  Deft.* *  Acceptance]    The  pit  must  prove  the  acceptance 
.  which  creates  left's  liability,  as  antey  285. 

Proqf  qf  Drawing.]  The  handwriting  of  the  drawer  to  the  drawing 
is  considered  as  admitted  by  the  acceptance,  and  need  not  be  proved,  and 
cannot  be  contradicted  by  the  deft. ;  and  the  circumstances  of  its  having 
been  forged  constitutes  no  defeoce,  unless  it  appear  the  bill  was  accepted 
before  the  drawee  deft,  had  sight  of  the  bill;  in  which  case,  it  appears, 
the  drawer's  handwriting  must  be  proved :  Tree  v.  Hawkins,  Holt  C.  550 ; 
Pea.  Evid.  348 ;  sed  quart ;  see  Chit  B.  389,  a. 

Proof  of  Endorsement  when  Necessary.]  In  an  action  against  the 
acceptor  of  a  bill,  all  the  endorsements  stated,  though  some  may 
have  *been  unnecessarily  so,  must  be  proved,  Bayl.  370,  Critch-  [*288] 
low  v.  Parry ,  2  Camp.  182,  Chit  B.  391 ;  but  the  necessity  of 
this  is  usually  avoided  by  another  count,  omitting  the  unnecessary  en- 
dorsements: ib.  Chit  B.  359,  n.  None  of  the  endorsements  are  admitted 
vol.  i.  42 
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by  the  acceptance,  Smith  v.  Chester,  1  T.  R.  654 ;  and,  if  the  bill  be  ne- 
gotiable in  the  first  instance  only  by  endorsements,  the  endorsee  pit.  must 
prove  the  bill  was  endorsed  by  the  person  to  whose  order  it  was  intended 
to  be  made  payable,  ib.,  McFerson  v.  Thoytes,  Pea.  Rep.  20 ;  and  such 
first  endorsement  must  be  proved,  though  the  bill  be  payable  to  the 
drawer's  own  order,  and  endorsed  by  him :  ib.  Bosanquet  v.  Anderson, 
6  Esp.  Rep.  43.  Where  the  first  endorsement  is  in  full,  directing  the 
acceptor  to  pay  the  bill  to  a  certain  person,  who  has  endorsed  the  same 
to  pit.,  he  must  in  an  action  against  the  drawer  or  acceptor,  prove  that 
person's  endorsement :  Potts  v.  Head,  6  Esp.  Rep.  57 ;  Mead  v.  Young) 
4  T.  R.  28;  Chit.  B.  186-7.  Even  the  circumstance  of  the  deft/s  having 
accepted  the  bill  after  it  was  endorsed,  does  not  dispense  with  the  proof 
of  such  endorsement:  ib.;  Bosanquet  v.  Anderson,  6  Esp.  Rep.  43."* 
And,  where  the  bill  was  shown  to  the  drawer,  with  the  name  of  the 
payee  endorsed  on 'it,  and  the  drawer  objected  to  the  want  of  considera- 
tion only,  it  was  held  not  to  supersede  the  necessity  of  proving  the  en- 
dorsee's handwriting :  Duncan  v.  Scott ^  1  Camp.  100.  And,  though  the 
drawee  deft,  by  the  terms  of  his  acceptance,  make  it  payable  at  a  banker's, 
they  must,  in  action  for  the  money,  as  paid  for  his  use,  prove  die  first 
endorser's  handwriting:  Foster  v.  Clement,  2  Camp.  17. 

Where  the  bill  is  payable  to  the  order  of  a  fictitious  person,  proof 
that  the  deft,  knew  of  that  circumstance  when  he  accepted  the  bill, 
will  dispense  with  the  proof  of  the  supposed  endorser's  handwriting: 
Chit.  B.  64. 

With  respect  to  the  proof  of  endorsements  subsequent  to  the  first,  if 
the  first  endorsement  was  in  blank,  it  will  be  unnecessary,  in  any  action, 
to  prove  any  of  the  subsequent  endorsements,  although  they  were  in 
full,  Walwyn  v.  St.  Quintin,  1  B.  &  P.  658,  C haters  v.  Bell,  4  Esp.  Rep. 
210,  Smith  v.  Clarke,  1  t'&,  180;  they  maybe  struck  out  of  the  bill  at  the 
time  of  the  trial :  if,  however,  they  be  stated  in  the  declaration,  and  these 
be  no  count  omitting  such  statement,  they  must  be  proved :  Smith  v. 
Chester,  1  T.  R.  654 :  Bosanquet  v.  Anderson,  6  Esp.  Rep.  43. 

If  the  endorsement  be  by  procuration,  the  endorsement,  as  well  as  the 
authority  to  make  it,  must  be  proved:  Robinson  v.  Yarrow,  7  Taunt  455; 
1  Moo.  150,  s.  c.  Post,  "  Principal  and  Agent.99 

If  the  bill  or  note  be  payable  to  the  order  of  several  persons,  not  in 
partnership,  the  right  to  transfer  is  in  all  collectively,  and  they  must  all 
endorse  the  bill,  Bayl.  43;  and  the  handwritings  of  each  must  be  proved, 
Carvick  v.  Pickery,  Doug.  653 ;  and,  p.  Ld.  JSllenb.,  Bosanquet  v. 
Anderson,  6  East,  43 ;  and  though  it  was  held,  in  a  case  at  N.  P.  that 
an  acceptance  after  an  endorsement  by  one  of  the  payees  admitted  the 
regularity  of  the  endorsement,  Jones  v.  Radford,  l  Camp.  83,  this  deci- 
sion seems  questionable ;  Chit.  B.  393.  In  an  action  by  the  endorsee 
against  the  acceptor,  where  there  was  no  actual  proof  of  the  handwriting 
of  one  of  the  endorsers,  but  it  appeared  that  the  endorsement  was  upon 
the  bill  when  the  deft,  accepted  it,  and  that  he  promised  to  pay  it,  and 
it  was  left  to  the  jury,  who  found  for  the  pit,  and  the  court  refused  a 
new  trial,  and  thought  it  a  question  for  the  jury,  whether  the  acceptance 
and  promise  did  not  amount  to  an  admission,  that  the  name  of  every 
endorser  was  authentic :  Hankey  v.  Wilson,  Say.  223.  An  offer  made 
by  the  acceptor  to  pay  the  bill  with  certain  names  on  it,  is  a  sufficient 
admission  to  supersede  the  necessity  of  proving  the  different  endorse- 
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meals :  Lidford  v.  Chambers,  1  Stark.  306 ;  Bosanquet  v.  Anderson, 
6  Esp.  Rep.  43. 

If  the  bill  be  payable  to  the  order  of  several  persons  in  partnership,  it 
iain  general  necessary  to  prove  the  partnership  and  handwriting  of  some 
member  of  the  firm,  or  of  an  agent  acting  in  their  name.  Where  several 
persons  sue  as  endorsees  of  a  bill  of  exchange,  if  the  bill  be  en- 
dorsed in  "blank,  that  is,  generally,  the  holders,  whoever  they  [*289] 
may  be,  are,  as  such,  entitled  to  recover,  and  there  is  no  necessity 
for  their  proving  that  they  were  in  partnership  together,  or  that  the  bill 
was  endorsed  or  delivered  to  them  jointly,  Rordasnz  v.  Leach,  1  Stark. 
448;  Ord  v.  Portal,  3  Camp.  239;  but,  when  a  bill  is  endorsed  specially, 
the  promise  being  only  to  pay  a  certain  firm,  strict  evidence  must  be  given 
that  the  firm  consists  of  the  persons  who  are  pits. :  ib.  And,  if  a  note  be  • 
payable  to  a  firm  of  A.  B.  and  Co.,  and  A.  B.  and  C.  D.  sue  thereon,  they 
must  prove  that  they  were  the  component  members  of  the  firm  at  the  time 
the  note  was  given:  Waters  v.  Paynter,  cited  Chit  B.  389.  Where  a  bill 
of  exchange  is  by  the  direction  of  the  payee,  endorsed  in  blank,  and  de- 
livered to  A.  B.  and  Co.,  who  are  bankers,  on  the  account  of  the  estate  of 
an  insolvent,  which  is  vested  in  trustees  for  the  benefit  of  his  creditors,  A. 
and  B.,  two  of  the  members  of  the  firm,  and  also  trustees,  cannot,  con- 
jointly with  a  third  trustee,  who  is  not  a  member  of  the  firm,  maintain  an 
action  against  the  endorser,  without  some  evidence  of  the  transfer  of  the  bill 
to  them,  as  trustees,  by  the  firm,  by  delivery  or  otherwise :  Machell  v.  Kin- 
near,  1  Stark.  499.  In  proving  partnership,  the  pit's  counsel  may  suggest 
to  the  witness  the  names  of  the  firm:  Acerro  v.  Petroni,  1  Stark.  100. 

Mode  of  Proof  of  Endorsements.]  The  endorsements  should  be  proved 
by  proving  the  handwriting  of  the  parties,  ante,  276,  and  the  endorser 
may  be  called  for  that  purpose,  Richardson  v.  Allen,  2  Stark.  334,  Hob- 
son  v.  Rich,  Chit.  B.  ib.  396;  as  also  to  prove  the  consideration  given  by 
the  pit;  and  he  may  be  called  after  other  witnesses  for  the  pit  have  nega- 
tived it :  ib.  If  there  was  a  subscribing  witness  to  the  endorsement,  he 
should  be  called:  Stone  v.  Met  calf,  1  Stark.  53. 

A  promise  by  defendant  to  pay,  Hankey  v.  Wilson,  Say.  233,  or  offer 
to  renew,  Bosanquet  v.  Anderson,  6  Esp.  Rep.  43,  made  to  the  endorsee, 
is  a  sufficient  admission  to  dispense  with  proof  of  the  endorsement :  Sid- 
ford  v.  Chambers,  1  Stark.  326 ;  ante,  277.  An  admission  by  the  endorser 
himself  of  his  endorsement,  will  not  suffice ;  Bosanquet  v.  Anderson,  6 
Esp.  Rep.  43;  Sidford  v.  Chambers,  1  Stark.  326»  The  payment  of 
money  into  court  generally,  on  the  whole  declaration,  amounts  to  an 
admission  of  the  endorsement,  and  dispenses  with  the  necessity  of  proving 
it,  Outteridge  v.  Smith,  2  H.  B.  374,  after  proving  the  payment  into 
court,  Israel  v.  Benjamin,  3  Camp.  40.    See  "  Rule  of  Court." 

Identity.]  In  general,  it  is  unnecessary  to  prove  the  identity  of  the  • 
persons  by  whom  the  endorsements  were  made ;  and  proof  that  they  were 
endorsed  by  a  person  of  the  same  name  as  the  person  intended,  will, 
prima  facie,  suffice:  Bulkeley  v.  Butler,  2  B.  &  C.  444,  ib.;  Mead  v. 
Young,  4  T.  R.  28.  But,  if  there  be  any  doubt  whether  the  transfer  were 
made  by  the  proper  party,  the  witness  who  is  to  prove  the  endorsement, 
or  some  other  person,  should  be  prepared  to  prove  the  identity  of  the 
party :  ib.  Chit  B.  391.    In  an  action  by  the  endorsee  against  the  acceptor 
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of  a  bill  of  exchange,  whereof  E.  8.  was  the  payee,  the  pit.  proved,  that  a 
person,  calling  himself  E.  S.,  came  to  C,  having  in  his  possession  the 
bill  in  question,  and  also  a  letter  of  introduction  (proved  to  be  genuine,) 
which  was  expressed  to  be  given  to  a  person  introduced  to  the  writer  sm 
E.  S.,  and  also  another  bill  of  exchange,  drawn  by  the  writer.  The  bearer 
of  these  documents,  after  remaining  ten  days  at  C.,  during  which  time  lie 
dfcily  visited  the  pit.,  endorsed  to  him  the  bill  in  question,  and  received 
value  for  it,  and  also  a  letter  of  credit  Held,  that  this  was  evidence  of 
the  identity  of  this  person  with  E»  S.,  the  payee  of  the  bill,  and,  in  the 
absence  of  any  evidence,  an  answer  sufficient  to  justify  a  verdict  for  die 
pit :  Bulkky  v.  Butler,  2  B.  &  C.  434. 

'  [*290]  *Endobsbb  against  Dbawbb. 

Proof  of  Drawing  the  Bill.]  Pit.  must  produce  and  prove  the  bill,  as 
ante,  274.  The  deft.'s  handwriting  to  the  drawing  must  be  proved,  ante, 
276-,  and,  as  to  proof  when  drawn  by  an  agent,  or  partnership,  ante,  276. 

Proof  of  Endorsement]  The  pit.  must  prove  his  title  by  evidence  of 
the  endorsement  of  the  deft,  or  the  payee;  and,  as  to  such  proof, see  ante, 
287  to  289. 

Proof  of  Acceptance.]  In  an  action  against  the  drawer  or  endorser, 
for  default  of  payment  by  the  drawee,  his  acceptance  of  the  bill  need  not 
be  proved,  and  this,  although  it  has  been  stated  unnecessarily  in  the  decla- 
ration: Tanner  v.  Bean,  4  B.  &  C.  312 ;  6  D.  &  R.  338,  s.  c;  overruling 
Jones  v.  Morgan,  2  Camp.  474. 

Proqf  qf  Presentment  for  Acceptance,  and  Default  Acceptance.] 
When  a  bill  is  payable  at  so  many  days  after  sight,  the  pit.  must  prove  a 
presentment  for  acceptance:  O'Keefe  v.  Dunn,  I  Marsh.  616;  6  Taunt. 
305 ;  5  M .  &  S.  28,  s.  c.  But,  in  other  cases,  it  is  sufficient  to  prove  a  pre- ' 
sentment  for  payment  when  the  bill  becomes  due,  and  a  refusal  to  pay : 
B.  N.  P.  269 ;  3  East,  483 ;  Chit  B.  405.  If  the  bill  has  been  refused  ac- 
ceptance, though  it  was  unnecessary  to  present  it,  ib.,  the  holder  cannot,  in 
general,  recover  unless  he  has  pursued  a  line  of  conduct,  as  giving  notice, 
&c.,  as  hereafter  mentioned. 

No  certain  time  is  fixed  within  which  a  presentment  for  acceptance  of  a 
bill  payable  at  sight,  or  so  many  days  after  sight,  must  be  made ;  but  k 
should  be  made  with  due  diligence,  and  with  a  reasonable  time :  Mail- 
man v.  DJEguino,  2  H.  B»  565.  What  shall  be  deemed  a  reasonable 
time  must  depend  upon  the  particular  circumstances  of  each  case :  keeping 
it  a  whole  day,  exclusive  of  the  day  of  receiving  it,  without  negotiating  it, 
or  sending  it  for  acceptance,  is  not  necessarily  an  unreasonable  delay: 
Fry  v.  Hill,  7  Taunt  397.  No  delay  warranted  by  the  common  coarse  of 
business  is  improper ;  nor  is  any  delay  which  is  occasioned  by  keeping  the 
bill  in  circulation  at  a  distance  from  the  place  where  it  is  payable;  but  a 
delay  by  locking  it  up  for  any  length  of  time  is :  Mailman  v.  D'Eguino,  2 
H.  B.  565, 570.  If  a  bill  payable  abroad  at  a  certain  time  after  sight  is  taken 
in  a  course  of  negotiation,  it  is  not  necessary  to  send  it  by  the  first  oppor- 
tunity to  the  place  where  it  is  payable :  ib.  Upon  a  presentment  for  accept- 
ance, the  bill  should  be  left  with  the  drawee  twenty-four  hours,  unless,  in 
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the  interim,  he  either  accept  or  declares  a  resolution  not  to  accept :  1  Ld. 
Raym.  281 1  Bayl.  189,  6*  The  reasonableness  of  the  time  appears  to  be 
a  mixed  question  of  feet  and  law,  Darbishire  v.  Parker,  6  East,  8 ;  though 
in  /Vy  v.  Hill,  7  Taunt  397,  it  was  left  to  the  jury. 

A  presentment  of  acceptance  should  be  made  at  a  seasonable  time;  and 
if,  by  the  known  custom  of  any  place,  bills  and  notes  are  only  payable 
within  limited  hours,  a  presentment  there  out  of  those  hours  is  unseasona- 
ble ;  and  so  is  a  presentment  out  of  the  hours  of  business  to  a  person  of  a 
particular  description,  as  a  banker,  in  a  place  where,  by  the  known  custom 
of  that  place,  all  persons  of  his  description  begin  and  leave  off  business  at 
stated  hours:  Parker  v.  Gordon,  7  East,  385 ;  Elf  or  d  v.  Tred,  1  M.  $.  8k 
28.  But,  to  a  drawee  not  so  circumstanced,  flight  o'clock  in  the* evening 
is  not  an  unseasonable  hour  for  making  a  presentment :  Barclay  v.  Bailey, 
2  Camp.  527;  Morgan  v.  Davidson,  1  Stark.  114,  post,  294.  And  no 
objection  can  be  made  to  a  presentment  on  the  ground  of  its  being 
at  an  unseasonable  hour,  *if  a  person  is  stationed  there  at  the  [*291] 
time  to  give  an  answer:  Oarnett  v.  Woodcock,  1  Stark.  476; 
Henry  v.  Lee,  2  Chit  Rep.  124.  Therefore  a  presentment  at  a  banker's 
out  of  the  usual  hours  will  be  unobjectionable,  if  the  banker,  or  any  agent 
on  his  behalf,  is  there  at  the  time  of  such  presentment:  ib.  BayL  180*  A 
neglect  to  make  a  presentment  in  proper  time  may  be  excused  by  illness, 
or  by  the  circumstance  of  war  having  been  declared,  or  from  the  political 
state  of  the  country,  oar  by  other  reasonable  cause  or  accident  not  attribu- 
table to  the  laches  or  misconduct  of  the  holder :  Chit.  B.  163. 

Where  proof  of  presentment  for  acceptance  is  necessary,  it  should  be 
shown  that  such  presentment  was  made  to  the  drawee  himself,  or  to  his 
authorized  agent;  Check  v.  Roper,  5  Esp.  Rep.  175.  The  bill  may  be 
left  with  him  twenty-foibr  hours,  unless  in  the  interim,  he  refuse  to  accept, 
sse  Ingrum  v.  Foster,  2  Smith's  Rep.  243,  Com.  Dig.  Merchant,  F.  6, 
Belle  sis  v.  Hester,  l  Ld.  Raym.  281;  or  unless,  in  such  interim,  a  post 
go  out:  ib.,  Marine,  62.  If  the  drawee  has  left  the  kingdom,  a  present- 
ment at  his  house  will  suffice,  Cromwell  v.  Hyrison,  2  Esp.  Rep.  511,  4 
M.  It  S.  48 ;  unless  we  have  a  known  agent,  when  it  should  be  presented 
to  him :  ib.,  2  Taunt.  206.  On  the  death  of  the  drawee,  the  bill  should 
be  presented  to  his  personal  representatives,  if  they  live  a  reasonable  dis- 
tance! Molloy,  b.  2,  <?.  10,  s.  34.  If  the  drawee  has  absconded,  or  cannot 
be  found  at  the  place  addressed  to  him,  the  bill  is  dishonoured,  and,  upon 
due  notice  given,  the  drawer  and  other  parties  may  be  sued,  infra,  1  Ld. 
Raym.  743;  but  a  mere  removal  of  the  drawee,  without  diligent  and 
condoned  search  to  find  out  where  he  has  gone,  will  not  be  deemed  a  de- 
fault acceptance.  Pit.  must  show  every  possible  inquiry  was  made :  Col- 
li** v.  Butler,  2  Str.  1087;  Gow.  81.  See  further,  as  to  what  will  ex- 
cuse a  presentment,/?©*/,  292.  It  is  sufficient  for  the  pit.  to  show  that 
the  drawee  refused  to  accept  the  bill  generally,  or  according  to  the  tenor 
of  the  hill:  Boehm  v.  Oareias,  1  Camp.  425,  n.  The  refusal  may  be 
proved  by  a  person  who  presented  the  bill  for  acceptance. 

Notice  of  Default  Acceptance.]  If  a  bill,  whether  it  were  necessary 
to  present  it  or  not,  has  been  presented  for  acceptance,  and  the  drawee 
has  refused  acceptance,  or  made  a  conditional,  partial,  or  varying  one,  a 
notice  of  that  feet  should  be  proved  to  have  been  given  within  a  reason- 
able tune  after  to  the  persons  to  whom  the  holder  means  to  resort  for  pay- 
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ment,  or  they  will  be  discharged,  Bridges  v.  Berry,  3  Taunt.  130, 16 
East,  42,  Chit.  B.  197;  and,  in  such  cases,  it  will  not  suffice  for  the  holder 
to  wait  till  the  time  mentioned  in  the  bill  for  payment  has  elapsed,  and 
then  to  give  notice  of  non-acceptance,  as  well  as  of  non-payment:  Roscow 
v.  Hardy,  2  Camp.  458 :  12  East,  434,  ».  c. ;  Chit  B.  197.  A  bona  fide 
holder,  however,  to  whom  a  bill  has  been  transferred  after  a  refusal  to 
accept,  is  not  affected  by  the  neglect  of  any  previous  holder  in  giving 
notice  of  that  fact:  Crossly  v.  Ham,,  13  East,  498*  As  to  the  mode  of 
giving  a  notice  of  dishonour,  post,  294.  A  want  of  effects  of  the  drawer 
m  the  drawee's  hands,  at  the  time  of  making  the  bill;  till  presentment  and 
dishonour,  will  excuse  the  want  of  a  notice  of  dishonour ;  and  see  further, 
post,  295.  The  bill  being  on  a  wrong  stamp  will  also  excuse  it,  4  Taunt 
288:  and  the  drawer  may,  by  his  conduct  or  agreement,  dispense  with  it 
And  see  further  as  to  what  will  do  so,  post,  296.  As  to  what  is  a  waiver 
of  presentment  and  notice,  post,  292,  295. 

Protest  for  Default  Acceptance.]  Whenever  notice  of  non-acceptance 
of  a  foreign  bill  is  necessary,  a  protest  is  so  likewise :  Rogers  v.  Stephens, 
2  T.  R.  713;  and  see  further  as  to  proof  of  protest,  post,  295.  By  3  and  4 
Anne,  c.*9,  s.  4,  inland  bills  of  £5  and  upwards  may  be  protested  for  non- 
acceptance  ;  and  see,  post,  295. 

Presentment  for  Payment]    When  the  drawer  is  sued  for 
£*292]  default  of  ^payment  of  the  bill  by  the  drawee  or  acceptor,  a  prt-  ' 

sentment  for  such  payment  must  be  proved,  and  that  at  the  time 
when  the  bill  fell  due,  according  to  the  time  specified  in  the  bill,  or,  if  no 
such  time  be  specified,  then  within  a  reasonable  time  after  receipt  of  the 
bill:  Poth.  PL  129;  Cowky  v.  Dun  lop,  7  T.  R.  581.  A  neglect  to  do 
this  discharges  the  drawer  or  endorsers,  whose  implied  contracts  are  to 
pay  only  on  default  of  the  drawee,  2  Burr.  669 ;  and  it  discharges  them, 
not  only  from  payment  of  the  bill,  but  even  from  the  original  considera- 
tion for  endorsing  it :  Chit.  B.  245. 

Proof  of  Excuse  of  Presentment  for  Payment.']  A  presentment  for 
payment  will  be  excused,  as  far  as  respects  the  drawer's  liability,  by  proof 
of  the  drawee's  not  having  had  effects  of  the  drawer  in  his  hand  from  the 
.time  of  drawing  the  bill  to  the  time  it  became  due :  Gary  v.  Sett,  3  B/& 
A.  619;  Claridgev.  Dalton,4  M.  &  S.  229;  12  East,  171;  Leach  v. 
Hewitt,,  4  Taunt.  733.  If  at  any  time  between  that  time,  the  drawee  had 
some  effects  of  the  drawer  in  his  hands,  though  insufficient  to  pay  the 
amount,  or  though  the  drawer  has  afterwards  withdrawn  such  effects, 
there  will  be  no  excuses  for  laches  in  presenting  for  payment,  && ;  Orr 
v.  Maginnis,  7  East,  359.  And,  if  the  drawer  of  a  bill,  when  presented 
for  acceptance,  has  effects  in  the  drawee's  hands,  though  he  is  indebted  to 
them  in  a  much  larger  amount,  and,  they,  without  his  privity,  have  ap- 
propriated his  effects  in  their  hands  to  the  satisfaction  of  their  debt,  he  is 
discharged  by  the  holder's  laches:  Blackman  v.  Daren,  2  Camp.  503. 
Nor  is  it  essentially  necessary  that  the  drawee  should  have  actual  value 
from  the  drawer  in  hand ;  for  circumstances  may  exist  which  would  give 
a  drawer  good  ground  to  consider  he  had  a  right  to  expect  payment  from 
the  drawee :  Chit.  B.  208 ;  Legge  v.  Thorpe,  16  East,  43 ;  3  Camp.  217, 
334,  s.  c;  Claridge  v.*Datton,  4  M.  &  S.  228 ;  Spooner  v.  Gardner,  R. 
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&  M.  C.  N* P.  84;  2  Esp.  Rep.  515 ;  2  V.  &  B.  240.  Although  no  con- 
sideration passed  between  the  payee  and  drawer,  it  is  not  on  accommo- 
dation bill  as  to  the  latter,  if  there  was  a  valuable  consideration  as  between 
the  payee  and  acceptor :  Scott  v.  Lifford,  1  Camp.  246.  It  has  been 
held,  that  where  a  bill  has  been  drawn  for  the  payee's  accommodation, 
and  the  drawer  had  no  effects  in  the  drawee's  hands,  though  the  payee 
had,  the  drawer  is  not  discharged  by  laches :  Waltvyn  v.  St.  Quintin,  I 
B.  &  P.  652-,  2  Esp.  Rep.  515;  s.  c;  sed  quaere,  see  Chit  B.  200,  and 
cases  there  cited ;  and  see  further,  ib.  As  to  how  a  party  guaranteeing  a 
bill  is  discharged  by  laches,  Chit.  B.  203-4,  &c. 

The  bankruptcy  or  known  insolvency  of  the  drawee  will  constitute  no 
excuse  for  not  presenting  for  payment,  see  Russell  v.  Langstaffe,  Doug. 
497,  515,  Bsdcnle  v.  Sowerby,  11  East,  114,  ex  p.  Wilson,  11  Ves.  412, 
2  B.  &  P.  279,  and  see  Camidge  v.  JiUenby,  6  B.  &  C.  373,  Beeching  v. 
Gower,  Holt,  313;  nor  will  the  circumstance  of  his  being  in  prison,  Haynes 
v.  Birks,  3  B.  &  P.  601 ;  nor  will  his  death,  Poth.  PL  146.  In  general, 
in  the  case  of  country  bank  notes  payable  on  demand,  although  the  bank 
has  stopped  payment,  and  been  shut  up.  and  declared  that  they  will  not 
pay  any  notes,  yet  a  presentment  for  payment  at  the  bank  must  be  for- 
mally made,  unless  dispensed  with,  Bowes  v.  Howe,  5  Taunt.  30 ;  but  it 
may  be  dispensed  with:  see  Chit.  B.  Addenda  top.  246,  n.  The  circum- 
stance of  the  drawer  having  notice,  before  the  bill  is  due,  that  it  will  pro- 
bably not  be  paid,  and  promising  the  holder  that  he  will  endeavour  to 
provide  effects,  and  see  him  again,  will  not  excuse  the  neglect  to  present 
the  bill  for  payment  to  the  drawee  on  the  day  the  bill  is  due,  Brideaux  v. 
Collier,  2  Stark.  57,  though  it  might  excuse  the  notice  of  dishonour:  ib*; 
and  see  Hill  v.  Heap,  D.  &  R.  C.  57 ;  P hips  on  v.  Kneller,  4  Camp.  285. 
The  circumstance  of  the  holder  having  received  the  bill  very  near  the  time 
of  its  becoming  due,  constitutes  no  excuse  for  non»presentment  of  it  at 
maturity:  Jlndfrton  v.  Beck,  16  East,  248. 

*  Proof  of  an  acknowledgment  by  the  drawer  of  his  liability,  [*?93} 
or  a  promise  by  him  to  pay,  will  dispense  with  the  proof  of 
presentment.  See  post,  296,  as  to  when  such  acknowledgment  or  pro- 
mise will  supersede  the  necessity  of  proving  a  notice  of  dishonour.  The 
deft,  may,  by  agreement,  waive  the  necessity  of  a  presentment :  post, 
296. 

Proqf  by  and  to  whom  Presentment  for  Payment  was  made.]  The 
presentment  should  in  general  be  proved  to  have  been  made  by  the  holder 
of  the  bill,  &c.,  or  some  agent  competent  to  give  a  legal  receipt  for. the. 
money:  p.  Ld.  Kenyon,  Coore  v.  Calloway,  1  Esp.  Rep.  115.  If  the 
bolder,  at  the  time  the  bill  becomes  due,  is  dead,  his  executor,  though  he 
have  not  proved  the  will,  must  present  it:  Poth.  PL  146;  Molloy,  b.  2, 
c.  10;  PL  24.  A  presentment  by  a  person  in  possession  of  a  bill  payable 
to  his  own  order  is  sufficient :  10  Mod.  286. 

The  presentment  must  be  in  general  to  the  person  on  whom  it  is  drawn. 
But  it  is  not  necessary  that  the  demand  should  be  personal;  it  is  sufficient 
to  make  it  at  the  house  of  the  acceptor,  Brown  v.  McDermont,  5  Esp. 
Rep.  265-6,  or  place  appointed  by  him  for  payment,  Giles  v.  Boune,  2 
Chit.  Rep.  300,  Saunderson  v.  Judge,  2  H.  B.  590,  or,  in  some  cases,  of 
his  agent ;  as,  xf  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here, 
with  power  to  accept  bills,  and  he  do  so,  it  must  be»presented  to  the  agent 
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for  payment  if  the  drawee  continue  absent :  Phillips  v.  Jtstting,  2  Taunt. 
206.  If  a  note  or  bill  is  payable  at  a  particular  house,  it  should  be  these 
presented:  •Ambrose  v.  Hopwood,  2  Taunt.  61;  BayL  175,  We  have 
seen  what  acceptance  of  a  bill  renders  it  necessary  to  present' it  at  a  par- 
ticular place,  ante,  286.  If  the  particular  place  be  mentioned  in  the  body 
of  a  note,  a  presentment  there  is  necessary,  even  to  charge  the  maker, 
Sanderson  v.  Bowes,  BayL  175 ;  and  so,  if  it  be  printed  on  the  note,  by 
Way  of  memorandum  only:  ib.  Dickerson  v.  Bowes,  16  East,  110;  but, 
where  a  particular  house  is  mentioned  in  a  note  by  way  of  marginal  me- 
morandum only,  presentment  at  that  house  may  not  be  necessary  to  charge 
the  maker :"  Bayl.  178;  Wild  v.  Rennards,  1  Camp.  425.  If  a  banker's 
note  be  made  payable  in  the  country  or  in  London,  the  holder  may  pre- 
sent it  at  either ;  and,  if  payment  be  refused  at  London,  it  is  no  defence  to 
show,  that,  if  payment  had  been  demanded  in  the  country  the  note  would 
have  been  paid :  Beeching  v.  Gower,  Holt,  313.  Where  a  bill  or  check 
is  payable  at  a  banker's,  a  presentment  to  their  clerk  at  the  clearing-house 
is  sufficient :  Reynolds  v.  Chehle,  2  Camp.  566.;  2  H.  B.  509.  And,  if 
the  banker  is  himself  the  holder,  it  is  sufficient  for  him  to  see  whether  he 
lias  effects  in  his  hands :  ib.    If  the  drawee  has  merely  removed  from  the 

Elace  in  which  the  bill  represents  him  to  reside,  it  is  incumbent  on  the 
older  to  use  every  reasonable  endeavour  to  find  out  whither  he  hath 
removed,  and  to  present  it  at  that  place :  Baleman  v.  Joseph,  2  Camp.  461 ; 
12  East,  433,*.  c;  Str.  1087.  Bui,  if  the  drawee  has  absconded,  or  never 
did  live  at  the  place  of  address,  that  will  be  a  sufficient  excuse  to  the  holder 
for  not  making  further  inquiries  after  him:  Anon,  l  LcL  Raym.  743;  BayL 
173.  If,  on  a  presentment,  it  appears  that  the  drawee  or  maker  is  dead 
the  holder  should  inquire  after  his  personal  representative,  and,  if  he  lives 
within  a  reasonable  distance,  present  the  bill  or  note  to  him:  BayL  174. 
If  there  be  no  representative,  payment  should  be  demanded  at  the  house 
of  the  deceased:  Foth.  PL  146;  Marius,  134.  The  bill,  unless  paid,  most 
not  be  left  with  the  acceptor;  and,  if  it  be  left,  the  presentment  is  not  con- 
sidered as  made  until  the  money  is  called  for :  Haytoard  v.  Bank  qf  Eng- 
land, 1  Str.  550;  Bussel  v.  Hankey,  6  T.  R.  13. 


Proqfof  Time  of Presentment  for  Payment]  We  have  already  i 

at  what  time  a  presentment  for  acceptance  should  be  proved  to  have  been 

made,  and  much  of  what  is  there  Said  will  apply  here :  anfk, 
[*294]  290-1.    *The  question  as  to  the  correct  time  for  presentment  is 

for  the  opinion  of  the  court,  and  not  of  the  jury :  BayL  103 ;  Chit 
B.  262.  The  time  of  presentment  for  payment  must  depend  on  the  time  the 
bill  is  made  payable  in.  When  a  bill  is  payable  at  usance,  or  at  a  cer- 
tain time  after  date  or  sight,  or  after  demand,  it  is  not  payable  at  the  pre- 
cise time  mentioned  in  the  bill,  days  of  grace  being  allowed;  and  present 
ment  should  in  such  cases,  be  made  on  the  last  day  of  grace ;  see  Brown 
v.  Harraden,  4  T.  R.  141 ;  Left  ley  v.  Mills  y  ib.  170.  In  bilk  payable  on 
demand,  no  such  days  of  grace  are  allowed:  Chit  B.  263.  As  to  when 
bills  fall  due,  see  Chit.  B.  263  to  276,  a.  A  presentment  before  the  bill 
falls  due  is  a  nullity:  FFiffin  v.  Roberts,  1  Esp.  Rep.  262.  When  a  bill 
is  payable  on  demand,  the  presentment  must  be  made  in  a  reasonable  time 
after  the  receipt  of  it,  in  order  to  charge  the  drawer  or  endorser,  BayL  103; 
and,  as  to  what  is  such  reasonable  time,  see  ante,  290,  Chit  B.  270,  fcc.» 
and  that  is  a  question  for  the  court,  ib.,post,  298. 
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As  to  the  time  of  day  when  the  presentment  should  be  made,  it  must 
be  a  reasonable  time  before  the  expiration  of  the  day  the  bill  falls  due.  By 
the  known  custom  of  any  place  or  trade,  a  bill  must  be  presented  within 
limited  hours,  as,  in  the  case  of  bankers,  &c,  before  five  o'clock,  or  the 
usual  hour  of  their  shutting  up:  see  Parker  v.  Gordon,  7  East,  385;  El- 
ford  v.  Teed,  1  M.  &  S.  28 ;  Jameson  v.  Swinton,  2  Taunt.  224;  2  Camp. 
974;  Chit.  B.  277.  No  inference  is  to  be  drawn  from  the  circum- 
stance of  the  bill  being  presented  by  a  notary  in  the  evening,  that  it  had 
been  before  duly  presented  within  the  banking  hours :  Elford  v.  Teed,  1 
M.  &  S.  28.  The  presentment  of  a  bill  payable  at  the  office  of  an  attor- 
ney is  sufficient,  though  made  at  8  o'clock  in  the  evening  in  February, 
Trigg  v.  Newnham,  1  C.  &  P.  631,  and  see  Barclay  v.  Bailey,  2  Camp. 
527,  2  Taunt.  224,  2  Camp.  374,  s.  c.,  Holt,  C.  476,  Morgan  v.  Davison, 
I  Stark.  144,  will  suffice,  if  made  to  an  authorized  person :  Oarnett  v. 
Woodcock,  1  Stark.  475,  6  M.  &  S.  44,  s.  c:  see  further,  ante,  290-1. 

Proof  of  Notice  of  Dishonour  and  Protest ,]  A  notice  of  dishonour 
ought  to  be  proved  to  have  been  given,  or  in  general,  the  drawer  and 
endorsers  will  be  discharged  from  liability.  What  has  been  already  said 
as  to  the  necessity  of  giving  a  notice  of  dishonour  in  the  case  of  a  non-ac- 
oeptance,  and  what  will  excuse  the  want  of  it,  or  a  want  of  presentment, 
will  apply  here,  ante,  291-2.  When  a  bill  has  been  (©honoured  by  non- 
acceptance,  and  due  notice  thereof  given,  it  is  not  absolutely  necessary  to 
give  notice  of  its  dishonour  by  the  non-payment  of  it  when  due,  Chit.  B. 
909;  and,  after  a  regular  notice  of  non-payment  to  the  drawer,  the  en- 
gagement of  the  holder  to  present  the  bill  again,  and  his  doing  so,  but 
omitting  to  give  notice  of  the  second  dishonour,  will  not  prejudice  his 
remedy  against  the  drawer :  Foster  v.  Jurdison,  16  East,  105.  No  proof 
of  notice  will  be  required,  where  the  acceptor  is  also  one  of  the  drawers 
of  the  bill:  Posthouse  v.  Parker,  I  Camp.  82. 

It  is  necessary,  in  all  cases  where  a  notice  of  dishonour  is  necessary,  to 
piove  also  a  protest  of  a  foreign  bill,  Bale  v.  Walsh,  5  T.  R.  239;  a 
meifc  notice  of  the  bill,  without  proof  of  protest  will  not  be  sufficient; 
Rogers  v.  Stephens,  2  T.  R.  713;  Gale  v.  Walsh,  5  T.  R.  239;  Orr  v. 
Magennis,  7  East,  459.  A  foreign  bill  should  be  noted  for  non-accept- 
ance or  non-payment  on  tlje  day  on  which  acceptance  or  payment  is 
refused,  Left  ley  v.  Mills,  4  T.  R.  174 ;  but  it  would  seem  that  the  pro; 
test  may  be  formally  drawn  up  at  any  future  period;  provided  that,  in 
the  event  of  a  suit,  it  be  drawn  up  before  the  commencement  of  such  suit ; 
Charters  v.  Bell,  4  Esp.  Rep.  48 ;  Bayl.  217.  No  protest  need  be  proved 
on  a  foreign  bill,  where  the  drawer  or  endorser  comes  to  England  pre- 
vious to  its  dishonour,  in  which  case  a  notice  to  him  will  be  sufficient,  for 
he  has  the  means  of  making  inquiry  as  to  the  protest :  Cromwell  v.  Hyn- 
son,  2  Esp.  Rep.  511;  Robins  v.  Gibson,!  M.  &  S.  288;  3  Camp. 
394,  *.  c.  Proof  of  protest  on  a  "foreign  bill  may,  however,  be  [*295] 
dispensed  with  in  some  cases,  as,  where  there  are  no  effects,  &c. 
Legge  v.  Thorpe,  2  Camp.  310, 12  East,  171,  s.  c;  or  by  a  subsequent 
promise,  as,  where  the  drawer,  on  being  made  acquainted  with  the  dis- 
honour of  the  bill,  said,  that  his  affairs  were  in  a  deranged  state,  but  that 
he  would  be  glad  to  pay  it  as  soon  as  certain  accounts  with  his  agents 
were  settled:  Gibbon  v.  Goggan,2  Camp.  188;  Greenway  v.  Hindley, 
4  Camp.  52 ;  and  see  infra.  There  is  no  occasion  to  prove  a  protest  of 
vol.  i.  43 
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an  inland  bill,  Windle  v.  .Andrews,  2  B.  &  A.  696 ;  *  though  it  may  be 
made  on  the  non-acceptance  of  an  inland  bill,  if  such  bill  is  for  the  pay- 
ment of  JB5  or  upwards,  within  a  limited  time  after  date,  and  the  value 
is  expressed  therein  to  have  been  received,  or  after  an  acceptance  written 
upon  such  a  bill  for  its  non-payment,"  Bayl.  210;  but  a  protest  cannot 
properly  be  made  on  any  other  inland  bills :  Left  ley  v.  Mills,  4  T.  R.  170. 
Ana  a  protest  is  never  necessary  upon  an  inland  bill,  where  it  is  for  the 
payment  of  less  than  £20 ;  and  on  such  as  are  for  the  payment  of  more, 
though  the  3  and  4  Anne,  c.  9,  s.  5,  contain  words  which,  prima  facie, 
import,  that  a  neglect  to  procure  it  would  preclude  the  holder  from  reco- 
vering against  the  persons  entitled  to  notice  any  special  damages  or  costs 
occasioned  by  the  non-acceptance  or  non-payment  of  interest,  yet  it  hath 
not,  generally,  that  effect,  Bay).  214.  Interest  may,  however,  be  reco- 
vered, without  proof  of  protest:  Windh  v.  Andrews,  2  B.  &  A.  696;  2 
Stark.  425.  It  seems  to  be  undecided  whether,  if  the  protest  of  an  inland 
bill  be  alleged,  it  is  necessary  that  it  should  be  proved :  Boulanger  v. 
Talleyrand,  2  Esp.  Rep.  550. 

The  mere  production  of  the  protest,  attested  by  a  notary  public,  with- 
out  proof  of  the  signature  or  affixing  of  the  seal,  will,  in  the  case  of  a  bill 
payable  and  protested  out  of  this  country,  be  evidence  of  the  dishonour  of 
the  bill,  12  Mod.  345,  Holt.  297;  and  to  it  all  foreign  courts  give  credit, 
Molloy,  281,  Da  Costa  v.  Cole,  Skin,  272, pi.  1;  but  such  mode  of  prov- 
ing a  protest  made  in  this  country  will  not  suffice:  in  that  case  it  must  be 
proved  by  the  notary  who  made  it,  and  by  the  subscribing  witness,  if 
any:  Chermer  v.  Noyes,  4  Camp.  129 ;  post,  «  Public  Document*" 

Proof  of  Excuse  for  not  adducing  Proof  of  Notice  or  Protest.']  Pit. 
may  show  as  a  reason  for  his  not  giving  notice  to  the  deft  or  for  not  pro- 
testing a  foreign  bill,  that  the  drawer  had  no  effects  in  the  hands  of  the 
drawee,  whereby  to  satisfy  the  bill;  and  as  to  which,  see  ante,  292. 

Pit.  may  prove,  as  an  excuse  for  not  giving  notice,  that  he  was  igno- 
rant of,  and  used  due  diligence  to  discover,  the  drawer's  residence,  but 
failed:  Phipson  v.  Kneller,  1  Stark.  116;  4  Camp.  285,*.  c;  Batemanv. 
Joseph,  12  East,  433;  Baldwin  v.  Richardson,  1  B.  &  C.  245.  Merely 
inquiring  at  the  house  where  a  bill  is  payable,  is  not  due  diligence  for 
finding  out  an  endorser:  Beveridge  v.  Burgis,  3  Camp.  262;  Bayl.  229. 
Inquiry  should  be  made  of  some  of  the  other  parties  to  the  bill,  and  of 
persons  of  the  same  name,  ib.;  and,  if  a  party  when  he  passes  a  bill, 
declines  saying  where  he  lives,  and  undertakes  to  call  upon  the  acceptor, 
to  see  if  the  bill  is  paid,  he  cannot  complain  of  want  of  notice :  Phipson 
v.  Kneller,  4  Camp.  285.  A  mistake  in  directing  a  letter  is  no  excuse : 
Esdaile  v.  Sowerby,  11  Eaet,  114.  Where  a  party  cannot  be  discovered 
in  the  regular  time,  and  afterwards  is  discovered,  notice,  it  seems,  should 
be  given  the  next  day  after  such  discovery ;  and,  as  to  what  is  evidence 
of  notice  not  being  given  on  that  day,  see  2  C.  &  P.  300;  quaere,  whether 
reasonable  diligence  is  a  question  for  a  jury  or  the  court :  1  Wightw.  76 ; 
12  East,  433;  2  Camp.  461;  ante,  294;  post,  298. 

Proof  of  the  sudden  death  or  illness  of  the  holder,  or  his  agent x  or  other 
accident,  will  afford  no  excuse  for  not  giving  a  regular  notice;  the  notice 
in  that  case  must  be  given  as  soon  as  possible  after  the  impediment  is 
incurred :  Turner  v.  Leach,  Chit.  B.  212.  Absence  on  account  of  the 
illness  of  the  holder's  Wife,  will  not  supersede  the  proof  of  regular  notice, 
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ib.;  but  see  * Hilton  v.  Shepheard,  6  East,  15.    The  loss  or  de-  [*296] 
struction  of  an  accepted  bill  affords  no  excuse  for  not  giving  dne 
notice:  Poth.  PL  125;  3  Camp.  164. 

In  case  of  bankruptcy  of  the  drawee  or  endorser,  notice  of  the  dishonour 
must  be  given  to  the  bankrupt,  or  his  assignee ;  Goldsmith  v.  Bland, 
Bayl.  127 ;  1  M.  &  S.  545.  Where  a  bankrupt  endorser's  house  con- 
tinued open,  and  the  messenger  of  the  assignees  was  in' it,  it  was  consider- 
ed that  notice  of  the  dishonour  should  have  been  left  there :  Rohde  v. 
Procter,  4  B.  &  C.  517 ;  6  D.  &  R.  610,  s.  c.  It  is  not  settled  whether,  in 
the  event  of  the  bankruptcy  of  a  party  entitled  to  notice,  the  holder  is 
bound  to  endeavour  to  find  out  the  assignees  at  all  events:  Chit.  B.  214. 

Proof  of  regular  notice  in  the  usual  time  will  be  dispensed  with,  by 
proof  that  the  day  on  which  notice  should  have  been  given,  was  a  Sun- 
day, Good  Friday,  or  Christmas  Day,  or  other  day  within  the  7  and  8 
G.  4.  or  a  public  festival,  on  which  the  holder  was  strictly  forbidden  by 
has  religion  to  attend  to  any  secular  affairs :  Lindo  v.  Mesworth,  2  Camp. 
602 ;  or  by  proof  that  the  political  state  of  the  country  rendered  it  impos- 
sible to  give  the  notice:  Patience  v.  Townly,  Smith's  Rep.  223. 

Proof  of  an  acknowledgment  by  the  drawer,  that  the  bill  would  not  be 
paid,  supersedes  proof  of  notice  of  its  dishonour;  Butt  v.  Levett,  13  East, 
213.  So,  evidence  of  a  promise,  as  a  letter  from  the  drawer,  after  the  bill 
was  due,  stating  that  the  bill  would  be  paid  "  before  the  following  term," 
Wood  v.  Brown,  1  Stark.  217,  and  part  payment  of  a  bill  by  the  drawer, 
after  it  has  become  due,  furnishes  a  ground  for  presumption,  that  notice 
has  been  given :  Harford  v.  Wilson,  1  Taunt.  12 ;  Vaughan  v.  Fuller, 
2  Str.  1246 ;  Bayl.  234.  Evidence  of  an  agreement  between  a  prior  en- 
dorser and  the  deft,  after  the  bill  became  due,  that  the  former  should  take 
the  money  due  to  him  upon  the  bill  by  instalments,  was  held  to  render  it 
unnecessary  to  prove  notice  of  the  dishonour,  as  it  established  the  deft's 
liability:  Gunson  v.  Metz.  1  B.  &  C.  193;  2  D.  &  R.  334,  s.  c.  A  pro- 
mise to  pay  the  bill,  if  the  holder  would  call  again,  dispenses  with  proof 
of  notice :  Lundie  v.  Robertson,  7  East,  231 ;  but  a  mere  offer  of  compro- 
mise will  not  be  sufficient,  without  proof  of  notice,  Cuming  v.  French, 
2  Camp.  106,  n»;  nor  a  promise  to  pay,  if  the  party  was  bound  to  do  so 
by  law,  Dennis  v.  Morrice,  3  Esp.  Rep.  158;  nor  an  agreement  between 
the  parties  not  to  put  the  bill  in  suit  till  certain  estates  were  sold :  Free  v. 
Hawkins,  8  Taunt  92 ;  Holt,  550,  s.  c.  But,  where,  the  drawer  and  en- 
dorser of  a  bill  of  exchange  entered  into  a  bond  to  pay  the  bill  within  one 
month  after  it  became  due,  if  it  were  not  paid  by  the  acceptor,  it  was  held, 
no  notice  of  dishonour  was  requisite :  Murray  v.  King,  5  B.  &  A.  165; 
Soward  v.  Palmer,  2  Moore,  274.  A  promise  to  pay,  after  full  notice  of 
the  default,  sufficiently  evinces  that  the  party  could  not  have  sued  on  the 
bill,  and,  consequently,  that  he  cannot  insist  on  want  of  notice,  or  of  a 
neglect  to  present:  Rogers  v.  Stephens,  2  T.  R.  713.  A  payment  or  pro- 
mise, without  notice  of  the  default,  does  not:  Blisard  v.  Hirst,  Burr. 
2670;,  Good*// v.  Dolley,  1  T.  R.  712;  Bayl.  235.  A  promise  made  by 
deft,  at  the  time  of  his  arrest,  when  he  was  ignorant  of  the  circumstances 
attending  the  dishonour,  will  not  dispense  with  notice:  Rouse  v.  Red- 
wood, 1  Esp.  Rep.  155;  4  Taunt.  93. 

Proqf  of  Mode  qf  giving  Notice  cf  Dishonour  J]  No  precise  form  of 
words  need  be  used  in  giving  a  notice  of  dishonour ;  any  act  of  the  holder, 
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signifying  the  refusal  by  the  acceptor  or  drawee,  will  be  sufficient.  The 
notice,  however,  should  be  explicit,  and  show  what  the  bill  is,  and  thai 
the  acceptance  or  payment  of  it  has  been  refused,  and  must  not  be  calcu- 
lated in  any  way  to  mislead  the  party.  A  letter  merely  containing  a  de- 
mand of  payment  is  insufficient,  Hartley  v.  Case,  4  B.  &  C.  339,  6D.& 
R.  505,  s.  c.;  so  is  a  notice,  stating  the  hill  to  have  been  drawn  by  the 

party,  when,  in  fact,  he  was  not  the  drawer,  but  only  an  endorser : 
[*297]  *Beauchamp  v.  Cash,  D.  &  R.  C.  N.  P.  5.    It  is  not  Decenary 

to  prove  the  notice  to  have  been  made  in  writing:  Cross*. 
Smith,  1  M.  &  S.  545.  Personal  notice  is  not  absolutely  necessary,  ib. 
Proof  of  a  reasonable  endeavour  on  the  part  of  the  holder  to  give  notice 
will  be  sufficient;  as,  by  sending  a  person  to  the  drawer's  country  house, 
who  repeatedly  knocked  at  the  door,  but  failed  in  his  object:  ib.  Proof 
of  notice  having  been  sent  by  the  post,  will,  at  all  times,  be  sufficient,  if 
it  appear  to  have  been  so  sent  the  day  after  the  dishonour  of  the  bill: 
Williams  v.  Smith,  2  B.  &  A.  500,  Jameson  v.  Qwinton,  2  Taunt.  334; 
though  proof  of  the  letter  containing  notice  having  been  received  is  not 
necessary,  Saunderson  v.  Judge,  2  H.  Bla.  509,  if  it  be  proved  to  have 
been  put  into  the  proper  post-office,  or  sent  by  the  twopenny  post:  Scott 
v.  Lifford,  9  East,  347;  1  Camp.  246,  s.  e.  And,  in  the  case  of  foreign 
bills,  the  sending  the  notice  by  post  has  been  held  to  be  sufficient:  Saun- 
derson v.  Judge,  2  H.  Bla.  509;  Darbishire  v.  Packer,  6  East,  3.  It 
must  appear  that  the  letter  conveying  the  notice  .was  sent  by  the  post  in 
time  to  be  delivered  to  the  party  within  the  period  of  legal  notice:  Smith 
v.  Mullett,  2  Camp.  208 ;  Hilton  v.  Fairclough,  ib.  633.  Proof  of  the 
letter  being  left  at  deft.'s  house  will  be  sufficient :  Stedman  v.  Gooch,  1 
Esp.  Rep.  5.  If  notice  be  sent  by  the  post,  the  letter  must  not  be  too 
generally  directed:  Walter  v.  Haynes,  1  R.  &  M.  149.  It  has  been  held 
sufficient  to  direct  the  letter  similarly  to  the  date  of  the  bill;  as,  where 
it  was  dated  Manchester,  and  the  letter  was  so  directed:  Mann  v. 
Moors,  ib.  249.  The  notice  may  also  be  sent  by  a  private  conveyance, 
Bancroft  v.  Hall,  Holt,  N>  P.  C.  476 ;  or,  where  there  is  no  post,  sending 
it  by  an  ordinary  conveyance,  as,  by  the  first  regular  ship  bound  for  the 
place  where  the  notice  is  required  to  be  given:  Muilman  v.  JPBguina, 
2  H.  Bla.  565 ;  Darbishire  v.  Parker,  6  East,  7.  And,  in  a  case  where 
a  bill  was  drawn  in  Jamaica  in  favour  of  A.,  who  remained  there  after 
its  dishonour,  proof  that  notice  was  left  at  his  residence  in  England  was 
held  sufficient :  Cromwell  v.  Hynson,  2  Esp.  Rep.  511.  Proof  of  any 
form  of  notice  will  be  sufficient,  its  object  being  to  apprise  die  party  that 
the  holder  intends  to  require  payment  from  him:  Tindcd  v.  Brown,  1  T. 
R.  167.  Proof  of  a  notice  to  one  of  several  partners  has  been  held  suffi- 
cient to  render  the  partnership  liable :  Porthause  v.  Parker,  1  Camp.  8*. 
Where  the  notice  itself  could  not  be  produced,  parol  evidence  of  its  con- 
tents has  been  admitted;  and  a  notice  to  produce  the  notice  of  dishonour 
in  the  hands  of  the  deft  does  not  seem  necessary:  Acland  v.  Pearee,  2 
Camp.  601;  but  see  Langdon  v.  Hulls,  5  Esp.  Rep.  156;  Shaw  v. 
Markham,  Pea.  Rep.  165.  The  notice  may  be  proved  by  showing  a  copy 
of  it,  kept  at  the  time  it  was  sent :  Kine  v.  Beaumont,  3  B.  &  B.  288 ; 
Roberts  v.  Bradshaw,  1  Stark.  28.  And  proof  that  duplicate  notices  of 
the  dishonour  of  a  bill  were  written,  and  that  a  letter  was  delivered  to  the 
deft,  upon  the  dishonour  of  a  bill,  together  with  proof  of  notice  to  produce 
the  letter,  so  delivered,  as  containing  notice  of  the  dishonour,  is  evidence 
on  default  of  production  that  deft,  had  notice:  ib. 
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Proqfqf  Time  when  Ndtice  given]  The  geaemirule  as  to  the  time  of 
giving  notice  is,  that  each  party  has  a  day  for  giving  it;  therefore,  if  the 
parties  live  in  the  same  town,  notice  should  be  given  the  next  day,  Smith 
v.  Mullett,  2  Camp.  208 ;  if  in  different  places,  by  the  next  day's  post: 
Williams  v.  Smith,  2B.&A.  497.  And  notice  by  a  letter  put  into  the 
twopenny  post-office,  after  five  o'clock  in  the  afternoon  of  the  day  after 
that  on  which  the  party  knew  of  the  dishonour,  was  held  insufficient :  ib. 
And  a  party  receiving  a  notice  of  dishonour  need  not  give  notice  to  the 
party  above  him,  although  he  might  easily  give  it,  that  day,  and  there  is 
no  post  the  day  following:  Geitl  v.  Jeremy,  1  M.  &  M.  61.  And  he  will 
be  entitled  to  the*  whole  day,  though  the  post  by  which  he  is  to  send  it 
goes  out  within  the  day :  Bayl.  220 ;  Bray  v.  Hadwen,  5  Maule,  68. 
Notice  of  dishonour  may  be  given  immediately  on  the  refusal  to 
pay,  without  'waiting  to  see  whether  the  bill  will-  be  taken  up  [*298J 
in  the  course  of  the  day,  Burbridge  v.  Manners,  3  Camp.  193 ; 
unless  the  acceptor  afterwards,  and  on  the  same  day,  pays  the  bill :  Hart- 
ley v.  Case,  1  0.  &  P.  556.  Where  the  party  receives  notice  on  a  Sunday, 
Good  Friday,  or  Christmas  Day,  he  is  in  the  same  situation  as  if  it  did  not 
reach  him  tUl  the  next  day,  Bray  v.  Hadwen,  5  M.  &  S.  68,  Bayl.  990. 
21 ;  and  see  7  and  8  O.  4;  or  on  a  day  of  similar  sanctity,  according  to  the 
religion  of  the  party  bound  to  give  notice :  as,  where  notice  was  given  to 
a  Jewish  endorser  on  the  6th,  which  was  a  great  Jewish  festival,  it  was 
held  that  it  was  not  necessary  for  him  to  give  notice  by  the  general  post 
till  the  9th;  ib.,  Lindo  v.  Unsworth,  2  Camp.  602.  Where  the  holder 
received  notice  of  the  dishonour  on  Sunday,  notice  given  by  him  by  the 
Tuesday's  post  was  held  to  be  sufficient.  Wright  v.  Shawcross,  2  B.  & 
A.  501.  If  the  holder  of  a  bill  or  notejriace  it  in  the  hands  of  his  banker, 
the  banker  is  only  bound  to  give  notice  of  its  dishonour  to  his  customer, 
in  like  manner  as  if  he'  were  himself  the  holder,  and  his  customer  were 
the  party  next  entitled  to  notice :  Haynes  v.  Birks,  3  B.  &  P.  599.  And 
the  customer  has  the  like  time  to  communicate  such  notice,  as  if  he  had 
received  it  from  a  holder:  ib.  Thus,  notice  sent  by  a  London  Banker  to 
a  London  customer  the  day  after  the  dishonour  is  in  time;  and,  if  the  ous» 
tomer  communicate  that  notice  the  day  following,  that  will  be  in  time 
also:  ib.,  Bayl.  222. 

Where  a  bill  is  dishonoured  abroad,  notice  by  the  first  direct  and  regu- 
lar mode  of  conveyance,  whether  it  be  an  English  or  a  foreign  ship,  is 
anfficient  The  holder  is  not  bound  to  send  such  notice  by  the  accidental 
though  earlier  conveyance  of  a  foreign  ship :  Muilman  v.  IPEguino,  2 
H.  Bla.  565.  And  it  is  not  essential  the  notice  should  be  sent  by  the  post, 
where  there  is  one;  sending  to  an  agent  by  a  private  conveyance,  that  he 
may  give  the  notice,  will  be  sufficient,  if  the  agent  give  the  notice,  or  take 
due  steps  for  the  purpose,  without  delay :  p.  Bay  ley,  J.  Bancroft  v.  HaU% 
Holt,  N.  P.C.476. 

Though  it  has  been  disputed  whether  it  is  for  the  court  or  for  the  jury 
to  decide  what  is  a  reasonable  time  for  giving  notice,  it  should  seem  that 
it  is  a  question  partly  of  fact  and  partly  of  law,  and  that  the  jury  are  to 
find  the  facts,  such  as  the  distance  at  which  the  persons  live  from  each 
other,  the  course  of  the  posts,  &c. ;  but,  when  those  facts  are  established, 
the  reasonableness  of  the  time  becomes  a  question  of  law,  and  conse- 
quently to  be  determined  by  the  court,  and  not  by  the  jury :  p.  Ld.  Mans- 
field, C.  J.,  and  Bullet,  X,in  Tindal  v.  Brown,  1  T.  R.  168 ;  ante,  292. 
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Proof  as  to  by  whom  Notice  was  given.']  The  notice  must  come  from 
the  holder,  or  some  party  entitled  to  call  for  payment  or  reimbursement  : 
Tindal  v.  Brown,  1  T.  R.  167,  186}  Bosher  v.  Kieran,  4  Camp.  87; 
Gunson  v.  Metz,  1  B.  &  C.  192.  But  a  notice  from  the  holder,  or  any 
other  party  to  the  bill,  will  enure  to  the  benefit  of  every  other  party  who 
stands  between  the  person  giving  the  notice  and  the  person  to  whom  it  is 
given:  Wilson  v.  Swabey,  1  Stark.  34.  Therefore,  a  notice  from  the  last 
endorsee  to  the  drawer  will  operate  as  a  notice  from  each  endorser: 
Bayl.  807;  Chit  B.  227.  A  notice  of  dishonour  from  the  acceptor  suf- 
fices, Bosher  v.  Kieran,  2  Camp.  273 ;  but  notice  given  by  a  person  not 
party  to  a  bill  without  any  authority  is  not  sufficient  *  Stewart  v.  Ken- 
nett,  2  Camp.  177.  Where  a  few  days  be/ore  a  bill  became  due,  the  ac- 
ceptor informed  the  drawer  he  would  be  unable  to  pay  it,  and  told  such 
drawer  he  must  take  it  up,  and  gave  him  part  of  the  amount  to  assist  him 
in  so  doing,  and  the  latter  promised  to  take  up  the  bill  accordingly,  it  was 
held  in  an  action  by  the  endorsee  against  the  drawer,  the  latter  might 
nevertheless  set  up  as  a  defence,  that  the  bill  was  not  duly  presented,  and 
that  he  had  not  regular  notice  of  dishonour,  but  that  the  sum  paid  him  by 
acceptor  was  money  had  and  received  to  the  pit's  use:  Baker  v.  Birch, 
3  Camp.  107. 

[*299]  *  Proof  as  to  whom  Notice  of  Dishonour  was  given*']  Thm 
notice  of  dishonour,  when  necessary,  must  be  proved  to  have 
been  given  to  all  the  parties  to  whom  the  holder  of  the  bill  means  to  resort 
for  payment :  Brown  v.  Maffey,  15  East,  216.  Where  the  deft  is  a  bank- 
rupt, notice  should  be  given  to  him  before  the  choice  of  assignees,  and, 
alter  such  choice,  to  them:  see  ex  p.  Moline,  19  Ves.  216.  If  the  party 
be  dead,  notice  should  be  given  to  his  executors  or  administrators ;  and  it 
is  expedient,  though  not,  in  general,  absolutely  necessary,  to  give  notifce 
to. a  person  who  has  guaranteed  the  payment  of  the  bill:  ante,  204;  Bayl. 
1 SS-9.  When  the  party  entitled  to  notice  is  abroad  at  the  time  of  the  dis- 
honour, if  he  have  a  place  of  residence  in  England,  it  will  be  sufficient  to 
leave  notice  of  non-acceptance  at  that  place ;  and  a  demand  of  acceptance 
or  payment  from  his  wife  or  servant,  would  in  such  case,  be  regular : 
Cromwell  v.  Hynson,  2  Esp.  Rep.  511-12. 

Proof  under  Comnmn  Counts.]  As  to  what  the  pit  will  be  at  liberty 
to  prove  under  the  common  counts,  to  entitle  him  to  a  verdict  see  ante,  278. 

Endorsxx  aoainst  Endorskr,  who  is  not  Drawxr. 

The  pit's  proofs  in  this  action  will,  for  the  most  part,  be  similar  to  those 
required  in  an  action  against  the  drawer  who  is  also  endorser :  as  to  which, 
see  ante,  290  to  299. 

Proqf  of  Drawing.]  This  is  unnecessary,  as  the  endorsement  admits 
the  handwriting  of  the  drawer,  and  deft,  cannot  even  show  it  is  a  forgery: 
Lambert  v.  Pach,  1  Salk.  127 :  1  Ld.  Raym.  443,  sic;  Tree  v.  BawHngs, 
Holt,>C.  N.  P.  55a 

Proof  of  Acceptance.]  This  is  unnecessary,  even  though  it  be  stated 
in  declaration.    See  ante,  290,  Tanner  v.  Beau,  4  B.  &  C.  312. 
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Proof  of  Endorsement]  The  handwriting  of  all  endorsements  prior 
to  the  deft's  is  admitted  by  his  endorsement,  Lambert  v.  Pack,  1  Salk. 
127, 1  Ld.  Raym.  443,  Critchlow  v.  Parry,  2  Camp.  182,  Ckaters  v.  Bell, 
4  Esp.  Rep.  210 ;  and  they  need  not  be  proved,  although  forged,  and 
stated  in  the  declaration :  ib.  But,  if  a  subsequent  endorsement  be  stated, 
it  must  be  proved ;  and,  for  this  reason,  it  is  usual  to  insert  a  count  stating 
the  deft,  to  have  endorsed  the  bill  to  pit.:  Bosanquet  v.  Anderson,  6  Esp. 
Rep.  43;  1  Stark.  326;  Chit.  B.  398. 

Proof  of  Presentment,  and  Notice  of  Dishonour.']  What  has  been 
already  said  on  this  head,  in  an  action  against  the  drawer,  will  be,  for  the 
most  part  here  applicable :  see  ante,  290  to  299.  It  is  not  necessary  to 
prove  any  presentment  to  or  demand  upon  the  drawer:  Heylin  v.  Adam- 
son,  2  Burr.  669,  675 ;  Bromley  v.  Frasier,  1  Str.  441.  It  is  no  excuse 
for  not  giving  notice  to  the  endorser,  that  the  acceptor  had  no  effects  of 
the  drawer :  Wilks  v.  Jacks,  Pea.  Rep.  202.  Where  a  bill  was  drawn 
for  the  accommodation  of  a  remote  endorsee,  and  the  names  of  all  the 
prior  parties  were  lent  to  him,  it  was  holden  in  an  action  against  one  of 
those  parties,  an  endorser,  that  the  latter  was  entitled  to  notice  of  dis- 
honour :  because,  upon  paying  it,  he  would  be  entitled  to  sue  such  en- 
dorsee for  repayment:  Brown  v.  Maffey,  15  East,  216.  Proof  of  a  pay- 
ment of  part,  or  a  promise  to  pay  after  full  notice  of  the  laches  of  the 
holder,  dispenses  with  the  proof  a  due  presentment,  protest,  and  notice, 
as  it  admits  all  these  facts,-  as  well  as  the  right  of  the  holder  to 
sue,  Taylor  v.  Jones,  2  Camp.  105 ;  *  Wilks  v.  Jacks,  Pea.  Rep.  [*300] 
202 ;  like  in  an  action  against  the  drawer,  ante,  295,  n. ;  and 
see  what  promise  is  sufficient,  ante,  296.  It  has,  however,  been  con- 
sidered, that  although  a  drawer  of  a  bill  may,  by  circumstances  impliedly 
waive  his  right  of  defence,  founded  on  the  laches  of  the  holder,  yet  it 
must  be  proved  that  an  endorser  has  expressly  waived  it;  Borrodale*. 
Lowe,  4  Taunt.  93,  Chit.  B.  239 ;  and,  in  these  cases,  it  is  to  be  left  to 
the  jury  to  say  whether,  under  the  circumstance*,  the  deft,  had  notice,  hi 
the  time  5f  his  promise  or  application,  that  there  had  been  laches  in  the 
presentment,  &&:  Hopley  v.  Bufresne,  13  East,  275 :  Harford  v.  Wilson, 
1  Taunt  15.  It  seems  that,  at  all  events,  pit  must  prove  a  demand  on 
the  acceptor :  5  Esp.  Rep.  265.  The  following  letter  from  the  endorser 
has  been  held  not  to  waive  the  want  of  notice :  "  I  cannot  think  of  remit- 
ting till  I  receive  the  draft:  therefore,  if  you  think  proper,  you  may  return 
it  to  T.  and  Co.,  if  you  think  me  unsafe :  4  Taunt.  93. 

« 

Proof  under  Common  Counts."]  As  to  what  pit.  may  prove  under 
the  common  counts,  to  entitle  him  to  a  verdict,  see  ante,  278. 

Accommodation  Acceptor  against  Drawer. 

The  handwriting  of  deft,  as  drawer,  must  be  proved,  as  also  the  pay- 
ment by  the  pit,  or  some  special  damage  arising  from  his  being  obliged 
to  pay  the  bill,  or  costs  of  imprisonment,  &c. :  Chilton  v.  Wtfen,  3  Wils. 
12;  Hopley  v.  Dvfresne,  13  East,  275.  But,  to  entitle  him  to  recover 
special  damage,  there  must  be  a  special  count,  stating  it :  3  East,  169.  Pit 
must  also- prove  the  want  of  consideration:  Vere  v.  Lewis,  3  T.  R.  183. 
Proof  of  a  receipt  at  the  back  of  the  bill,  in  the  handwriting  of  the  party 
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entitled  to  demand  payment,  will  be  sufficient  evidence  of  the  acceptor's 
having  paid  the  bill :  Pfiel  v.  Van  Battenburg,  2  Camp.  439.  A  gen- 
eral receipt,  on  the  back  of  the  bill,  will  be  sufficient  prima  facie  evidence 
of  payment :  Scholey  v.  Wahby,  Pea.  Rep.  25.  But,  if  the  bill  be  pro- 
duced from  the  custody  of  the  acceptor,  it  will  not  be  prima  facie  evi- 
dence of  payment,  unless  it  be  also  proved  to  have  been  in  circulation  after 
it  had  been  accepted :  Chit.  B.  410,  a.  Nor  is  payment  to  be  presumed 
from  a  receipt  endorsed  on  the  bill,  unless  it  be  shown  to  be  in  the  hand- 
writing of  a  person  entitled  to  demand  payment :  2  Camp.  439.  There 
is  no  occasion  to  prove  the  actual  payment  of  costs,  as  the  pit's  liability, 
by  having  incurred  them,  is  sufficient:  Bullock  v.  Lloyd,  2  C.  &  P.  1 19. 
In  an  action  by  bankers,  to  recover  the  amount  of  a  bill  of  exchange, 
accepted  by  the  deft,  payable  at  their  house,  and  paid  by  them  after  it 
was  endorsed,  they  are  bound  to  prove  the  endorsement  by  the  payee  and 
the  deft's  acceptance,  and  their  payment ;  Foster  v.  Clement*,  2  Camp. 
17.    See  post,  « Indemnity,"  «  Guarantee." 

Evidence  for  Defendant. 

Under  the  general  issue,  the  deft  may  give  any  evidence,  disproving 
pit '8  case  in  general,  and  that  he  is  not  liable  on  the  bill  The  usual 
grounds  of  defence  are  ante,  258. 

-  If  there  be  any  variance  in  the  statement  of  the  bill,  and  the  pit  cannot 
resort  to  the  common  counts,  he  will  be  non-suited :  as  to  such  variance, 
See  ante;  as  to  what  may  be  given  in  evidence  under  the  common  counts, 
ante. 

Stamf.]    A  bill  of  exchange  cannot  be  given  in  evidence,  1  B.  &  P. 

N.  R.  30 ;  nor  is  it  in  any  manner  available,  unless  it  be  duly  stamped, 

that  is,  not  only  with  a  stamp  of  the  proper  value,  but  also 

[*301]  with  a  stamp  *of  the  proper  denomination,  or  the  peculiar  stamp 

appropriated  to  this  species  of  instrument  by  the  legislature: 

Selw.  N.  P.  313. 

It  is,  therefore,  an  unusual  ground  of  defence,  that  the  bill  has  net  a 
proper  stamp,  according  to  the  table  of  stamps  under  55  6.  3,  c.  184. 

A  bill,  or  note,  made  abroad,  must  be  stamped  according  to  the  law  of 
the  country  where  it  is  made :  Jilves  v.  Hodgson,  7  T.  R.  241 ;  Phil.  Ev. 
488.  Deft  must,  however,  prove  that  a  stamp  was  necessary  by  the  law 
of  such  country ;  and,  for  this  purpose,  an  authenticated  Copy  of  the  law 
of  such  country  ought  to  be  produced,  ib.9  Buchanan  v.  Sucker,  1  Camp. 
65 ;  and  no  English  stamp  is,  in  the  case  of  such  foreign  bill  necessary. 
And  a  bill  sketched  out  and  accepted  here,  and  transmitted  to  a  person 
abroad  for  his  signature  as  drawer,  is  a  foreign  bill,  and  does  not  require 
an  English  stamp:  Bochen  v.  Campbell,  Gow,  56.  And  where  a  bill  was 
drawn  in  Ireland,  and  blanks  left  for  the  date,  sum,  time  when  payable, 
and  the  name  of  the  drawee,  and  transmitted  to  England,  where  it  was 
completed  and  negotiated,  it  was  held,  that  this  was  to  be  considered  as 
a  bill  of  exchange,  from  the  time  of  signing  and  endorsing  it  in  Ireland, 
and  that  an  English  stamp  was  not  necessary :  Smith  v.  Mingay,  1  M. 
&  S.  87.  So,  where  a  bill  of  exchange  was  drawn  in  Jamaica,  upon  a 
stamp  of  that  island,  with  a  blank  for  the  payee's  name,  and  transmitted 
to  England,  where  a  bona  fide  holder  filled  in  his  own  name  as  payee,  it 
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was  considered  that  no  English  stamp  was  necessary:  Crutehley  v. 
Manny  5  Taunt.  529;  1  Marsh.  29,  s.  c.  But,  if  a  bill,  however,  be  drawn 
m  England,  though  dated  abroad,  it  cannot  be  enforced  here  without  an 
English  stamp :  Jordaine  v.  Lashbrooke,  7  T.  R.  601 :  .Abraham  v.  Du- 
bois, 4  Camp.  269. 

Where  it  is  objected  that  a  bill,  purporting  to  have  been  made  abroad, 
was  made  in  England,  and  therefore  required  a  stamp,  it  will  be  insuffi- 
cient merely  to  prove  that  the  drawer  was  in  England  at  the  time  the  bill 
bears  date  but,  the  fact  must  be  established  by  more  positive  evidence : 
Abraham  v.  Dubois,  4  Camp.  269. 

But  a  Foreign  Bill  of  exchange  drawn  in,  but  payable  out  of  Great 
Britain,  if  drawn  singly,  and  not  in  a  set,  the  same  duty  is  payable  as  on 
an  inland  bill  of  the  same  amount  and  tenor.  As  to  foreign  bills  drawn 
in  sets,  according  to  the  custom  of  merchants,  see  the  tables  under  55  G 
S,  c.  184;  as  to  the  sums  payable  for  every  bill  of  each  set,  Bayl.  75. 

A  bill  properly  stamped,  and  put  into  circulation,  and  afterwards  taken 
up  by  the  drawer,  may  be  circulated  again  without  a  fresh  stamp,  as  it 
continues  negotiable  till  it  has  been  paid  or  discharged  by  the  acceptor : 
p.  Ld.  Ellenb.,  Callow,  v.  Lawrence^  3  M.  &  S.  97. 

What  Alteration  of  a  Bill  requiris  a  New  Stamp.]  If  a  complete,  biU 
be  altered  in  a  material  point  after  negotiation,  or  after  it  is  due,  though 
before  negotiation,  a  fresh  stamp  is  necessary,  Bowman  v.  Nichol,  1  Esp. 
Rep.  81,  5  T.  R.  537 ;  and,  though  with  the  consent  of  all  parties,  if  it  has 
dice  issued:  Wilson  v.  Justin,  cited  Bayl.  89.  An  alteration,  though  by 
a  mere  stranger,  will  vitiate  the  bill :  Master  v.  Miller,  4  T.  R.  320 ;  2 
H.  Bl.  141.  Altering  the  date  or  sum,  Walter  v.  Hastings,  4  Camp. 
223,  1  Stark.  215,  Outhwaite  v.  Limsley,  ib.  179,  Bowman  v.  Nicholl,  5 
T.  R.  537,  time  for  payment,  or  inserting  words,  rendering  a  bill  or  note 
(Kershaw  v.  Cox,  3  Esp.  Rep.  246)  negotiable,  which  was  not  so  origi- 
nally, or  inserting  words  in  a  bill  or  note,  originally  expressed  to  be  for 
value  received,  generally  stating  such  value  to  have  been  received  on  a 
(Knitt  v.  Williams,  10  East,  431)  particular  account,  is  a  material  altera- 
tion, and  makes  a  new  stamp  necessary.  And,  where  the  drawer  of  a  bill 
of  exchange  accepted  generally,  since  1  and  2  G.  4  c.  78,  added  the  words, 
u  payable  at  Ransom  and  Co,,  bankers,  London,"  without  the  know- 
ledge of  the  acceptor,  and  then  endorsed  it  for  valuable  consideration,  the 
bill  being  over  due,  and  the  endorsee  privy  to  the  alteration,  it 
was  held  that  the  alteration  was  *in  a  material  part  of  the  bill,  [*302] 
as  the  right  of  an  endorsee  to  sue  his  endorser  would,  according 
to  the  altered  bill,  be  complete,  upon  default  made  at  the  banker's,  and 
notice  thereof;  whereas,  in  truth,  the  acceptor,  not  having  in  reality  under- 
taken to  pay  there,  would  have  committed  no  default  by  such  non-pay- 
ment :  Macintosh  v.  Hay  don,  1  R.  &  M.  362 ;  see  1  Camp.  82,  n.  But, 
if  the  alteration  was  merely  to  correct  a  mistake,  and  in  furtherance  of 
the  original  intent  of  the  parties,  as  inserting  the  words  <«  or  order"  in  a 
bill  intended  to  be  negotiable,  it  will  not  require  a  new  stamp :  Cox  v. 
Kershaw,  3  Esp.  Rep.  246.  So,  a  mistake  in  the  date  may  be  corrected: 
Bayl.  92 ;  Jacobs  v.  Hart,  2  Stark.  45;  Kennersley  v.  Nash,  1  Stark,  452; 
Walton  v.  Hastings,  ib.,  215.  And,  where  a  bill  had  been  dated  by  mis- 
take 1822  instead  of  1823,  and  the  agent  of  the  drawer  and  acceptor,  to 
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whom  it  had  been  given  to  be  delivered  to  the  endorsee,  without  their 
knowledge  or  consent,  corrected  the  mistake,  it  was  held  that  such  altera- 
tion did  not  vacate  the  bill :  Brutt  v.  Picard,  R.  &  M.  37.  Inserting  a 
mere  memorandum,  to  say  where  a  bill  is  to  be  payable,  if  it  give  a  right 
direction,  does  not  require  a  new  stamp :  Trapp  v.  Spearman,  3  Esp.  Rep. 
57.  The  introduction  of  words  which  do  not  affect  the  responsibility  of 
the  parties,  after  the  bill  has  been  accepted,  is  immaterial:  Marson  v. 
Petit,  i  Camp.  82,  n. 

"  A  bill  is  prima  facie  to  be  considered  as  issued,  as  soon  as  it  is  passed 
away  by  the  drawer  or  maker,  Walton  v.  Hastings,  4  Camp.  223,  1 
Stark.  215,  or  accepted  by  the  drawee:"  Bayl.  93;  Tidmarsh  v.  Oower, 
1  M.  &  S.  735.  An  exchange  of  acceptance  is  a  sufficient  negotiation  to 
render  a  new  stamp  necessary,  Cordwell  v.  Martin,  1  Camp.  79, 180,  A. 
5,  9  East,  190 ;  and  so  is  the  delivery  to  the  drawer  of  a  bill  drawn  for 
his  accommodation,  and  payable  to  his  own  order:  Calvert  v.  Roberts,  3 
Camp.  342.  And  the  alteration  of  a  bill  by  the  drawee,  after  it  has  been 
drawn  and  endorsed,  and  before  it  is  accepted,  postponing  the  time  of  pay- 
ment, renders  the  bill  void :  Outhwaite  v.  Luntley,  4  Camp.  180.  But 
an  accommodation  bill  is  not  issued  so,  as  to  make  an  alteration  fatal,  until 
it  is  in  the  hands  of  a  person  entitled  to  treat  it  as  a  security  available  in 
law :  Dowries  v.  Richardson,  5  B.  &  A.  674.  A  bill  altered  before  nego- 
tiation, without  the  consent  of  the  acceptor,  may  be  enforced  against  him, 
if  he  assent  to  the  alteration :  ib.;  Kennersley  v.  Nash,  1  Stark.  452 ; 
Jacobs  v.  Hart,  2  Stark.  45. 

Where  the  alteration  is  apparent  on  the  face  of  the  bill,  on  its  produc- 
tion in  evidence  it  lies  on  the  holder  to  prove  that  the  alteration  in  the  bill 
was  made  before  negotiation :  Johnson  v.  D.  Marlborough,  3  Stark.  313. 
But  proof  that  it  was  in  the  drawer's  hands  after  it  was  accepted  will  be 
prima  facie  evidence  for  that  purpose :  ib. 

A  protest  must  be  stamped :  Sel.  312. 

Incapacity  of  Party.]  A  bill  cannot  properly  be  made  or  endorsed 
by,  nor  can  it  be  properly  addressed  to,  any  person  incapable  of  making 
himself  responsible  for  the  payment ;  nor  can  they  be  properly  made  pay- 
able or  endorsed  to  any  person  incapable  of  suing.  Therefore,  it  is  a  good 
ground  of  defence  for  the  deft,  to  show  that  he  was  an  infant,  whether  he 
be  sued  as  maker  or  endorser  of  a  bill,  if  it  be  in  the  course  of  trade,  Wil- 
liams v.  Harrison,  Carth.  160,  3  Salk.  197;  but  not  if  it  were  drawn, 
endorsed,  or  accepted,  for  necessaries:  Williams  v.  Watts,  1  Camp. 
552.  And,  if  an  infant  draw  a  bill  to  his  own  order,  and  endorse  it,  and 
the  drawee  accept,  the  acceptance  will  bind  the  drawee,  and  he  will  be 
compellable  to  pay  the  endorsee;  because,  by  accepting,  he  precludes  him- 
self from  disputing  the  competence  of  the  drawer:  Taylor  v.  Croker,  4 
Esp.  Rep.  187;  Bayl.  39.  But  it  is  an  unsettled  point  whether  an  infant 
first  endorsee  can,  by  such  endorsement,  give  currency  to  a  bill  of  exchange, 
so  as  to  entitle  the  holder  to  sue  on  it ;  though,  indeed,  in  a  case  where 
the  acceptor  knew  the  payee  and  endorsee  was  an  infant,  the 
[  *303  ]  *  court  held  him  liable :  Jones  v.  Darch,  4  Price,  300.  As  an 
infant  is  capable  of  suing,  he  may  be  payee  and  endorsee ;  and 
an  objection  to  his  infancy,  when  he  sues  as  such,  will  be  unavailable : 
Teed  v.  Elworthy,  14  East,  210;  Warwick  v.  Bruce,  2  M.  &  &  205; 
6  Taunt.  118.    The  drawing,  endorsing,  or  accepting,  a  bill  by  an  infant 
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is  not  roid,  but  only  voidable;  therefore,  his  ratification,  after  be  comes  of 
age,  will  be  binding  on  him:  Bayl.  40;  Oibbs  v.  Merrill,  3  Taunt.  307 ; 
8  B.  &  C.  824;  4  D.  &  R.  545;  Taylor  v.  Croker,  4  Esp.  Rep.  187;  post 
« Infancy." 

Coverture,  when  established,  will  also  be  a  sufficient  ground  of  defence ; 
as,  a  married  woman  cannot  be  a  party  to  a  bill  of  exchange,  so  as  to 
charge  herself  with  liability  in  a  court  of  law,  although  she  be  living  from 
her  husband,  and  have  a  separate  maintenance  secured  to  her  by  deed, 
Marshal  v.  Button,  8  T.  S.  545 ;  and,  though  she  live  apart  from  her 
husband,  in  a  state  of  adultery,  and  there  exists  a  valid  divorce,  a  mensa 
et  thoro,  Lewis  v.  Lee,  3  B.  &  C.  291;  and  a  feme  covert,  sole  trader,  in 
London,  is  not  liable  to  be  sued  as  such,  in  the  courts  at  Westminster: 
Beard  v.  Webb,  2  B.  &  P.  93.  Where  a  husband,  however,  has  been 
abroad,  and  not  heard  of  for  seven  years,4he  wife  will  be  liable,  as  it  shall 
be  presumed  he  is  dead:  2  Camp.  113, 273.  Or,  if  an  alien  husband  never 
has  been  in  this  country,  and  his  wife  reside  here,  and  contract  debts,  she 
is  responsible:  3  Camp.  124.  But,  if  he  has  once  resided  in  the  country, 
the  animus  revertendi  will  be  presumed,  unless  the  contrary  appear,  and 
she  will  not  be  responsible :  3  Camp.  124.  Though  it  has  been  held,  that, 
if  a.  feme  covert  give  a  promissory  note,  and  after  the  death  of  her  hus- 
band promise  to  pay  it,  in  consideration  of  forbearance,  such  promise  is 
Void;  yet,  if  the  wife  has  a  separate  estate  secured  to  her  at  the  time  she 
gave  the  note,  the  promise  may  be  enforced  at  law:  Lloyd  v.  Lee,  1  Str. 
94.     See  post, «  Coverture." 

Want  of  Consideration.  When  a  Defence.']  a  Where  there  is  a  total 
failure  of  consideration  for  the  payment  of  the  bill  by  the  deft.,  it  can  be 
insisted  on  as  a  total  bar  to  the  action,  and  a  partial  failure  may  be  insisted 
on  as  a  bar  pro  tanto:"  Bayl.  323;  Pea.  Rep.  61,  216;  2  Stark.  166. 
Where  the  contract  on  which  the  bill  was  given  is  entire,  deft,  may  prove 
that  it  was  wholly  rescinded;  or,  where  there  was  a  partial  failure  of 
consideration,  that  the  contract  has  been  partially  rescinded,  if  it  consisted 
of  divisible  parts,  Bayl.  394 ;  therefore,  it  is  a  good  defence  to  an  action 
on  a  note,  that  it  was  given  for  an  apprentice-fee  with  deft.'s  son,  and  that 
the  indentures  were  void  for  want  of  a  stamp,  under  8  Anne,  even  though 
pit.  had  maintained  the  son  for  a  time,  as  the  consideration  (the  appren- 
ticeship) was  entire,  and  wholly  failed:  Jackson  v.  Warwick,  7  T.  R.  121. 
So,  where  deft  accepted  the  bill,  in  consideration,  that  pit.  would  take 
deft,  into  partnership,  and  the  treaty  was  broken  off,  it  was  held,  that  pit. 
could  not  recover  the  whole  amount,  if  he  had  not  sustained  an  adequate 
injury :  Ledger  v.  Ewer,  Pea.  Rep.  216.  And,  if  goods  paid  for  by  a  bill 
are  damaged,  and  the  contract  is  rescinded  on  that  account,  no  action  lies 
on  the  bill :  Letois  v.  Cbsgrave,  2  Taunt.  2 ;  nor  does  an  action  lie  on  a 
bill  given  for  the  price  of  a  horse,  warranted  sound,  if  there  were  a  breach 
of  warranty,  and  the  horse  were  immediately  returned,  ib.;  and  fraud 
may  be  given  in  evidence  by  the  deft.,  so  as  to  avoid  the  contract  alto- 
gether :  Lewis  v.  Cosgrave,  2  Taunt.  2 ;  Solomon  v.  Turner,  1  Stark.  62. 
As,  where  a  bill  is  given  for  the  price  of  goods  fraudulently  sold  under  a 
warranty,  the  breach  of  warranty  is  a  bar  to  an  action  on  the  bill,  if  the 
deft,  immediately  on  discovering  the  fraud,  repudiate  the  contract  by  ten- 
dering back  the  goods ;  and,  where  more  money  has  been  already 
paid  than  the  goods  or  business  fraudulently  sold  are  worth,  the  same 
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may  be  retained,  and  the  payment  of  the  bill  resisted:  2  Taunt.  2; 
3  Stark.  175 ;  1  ib.  51;  1  Camp.  40.  Where  a  check  is  given  on 
f*304]  *a  verbal  condition,  which  the  drawer  finds  is  to  be  broken  or 
•  eluded,  he  has  a  right  to  stop  the  payment  of  it  as  against  such 
person:  3  Cam.  376.  A  partial  failure  of  consideration  will  constitute  no 
defence,  if  the  quantum  to  be  deduced  on  that  account  is  matter,  not  of 
definite  computation,  but  of  unliquidated  damages,  Bayl.  395;  and  which 
are  the  subject  of  an  action,! b.:  thus,  if  a  bill  or  note  is  given  for  the  stipu- 
lated price  of  goods,  previously  delivered,  it  is  no  ground  of  partial  defence 
that  the  price  was  exorbitant:  Solomons.  Turner,  1  Stark.  51.  As, where 
a  stipulated  price  is  given  for  a  picture,  the  deft,  will  not  be  allowed  to 
prove  the  inadequacy  of  its  value,  ib.;  or  that  the  goods  were  damaged 
when  they  ought  to  have  been  sound,  Morgan  v.  Richardson,  1  Camp. 
40,  n.,  2  ib.  346,  Brown  v.  Davis,  7  East,  480,  Basten  v.  Butler,  ib,  479 ; 
unless  the  contract  was  rescinded  on  that  ground :  Lewis  v.  Cosgrave, 
2  Taunt  2.  So,  it  is  no  answer  to  an  action  on  a  bill  or  a  note,  that  it 
was  given  as  the  condition  of  a  lease  to  be  executed  by  the  pit.  and  of 
letting  the  deft,  into  possession  of  the  premises,  and  that  pit  had  refused 
to  execute  the  lease,  for  he  is  not  bound  to  execute  till  the  price  is  paid ; 
and,  as  the  deft  was  let  into  possession,  the  consideration  fails  in  part 
only;  and  the  sum  to  be  allowed  for  such  failure  is  matter  not  of  mere 
calculation,  but  of  unliquidated  damages :  Moggridge  v.  Jones,  14  East, 
486.  So,  it  is  no  answer  to  an  action  on  a  bill  or  note,  that  it  was  for  an 
apprentice  fee,  and  that  the  apprenticeship  had  been  dissolved  for  miscon- 
duct in  the  master:  Grant  v.  Welchman,  16  East,  207;  sed  vide  Ledger 
v.  Ewer,  Pea.  Rep.  216;  Bayl.  395-6. 

Between  what  Parties  the  Consideration  may  be  Questioned.']  Be- 
tween the  original  or  immediate  parties,  as  the  drawer  and  acceptor, 
drawer  and  payee,  endorsee  and  his  immediate  endorser,  want  of  conside- 
ration may  be  insisted  on :  Chit.  B.  70.  Str.  674,  7  T.  121;  and,  when  the 
holder  pit.  took  it  from  one  of  such  parties,  after  the  bill  fell  due,  the  deft. 
may  avail  himself  of  any  defence  that  he  might  have  set  up  in  an  action 
against  him  by  such  party.  But  a  want  of  consideration  cannot  be  a  bar 
to  an  action  on  a  bill  in  the  hands  of  a  bona  fide  holder,  for  value,  before 
the  bill  fell  due,  Collins  v.  Martin,  1  B.  &  P.  651;  and  it  will  always  be 
presumed  the  pit.  holds  for  value,  unless  the  contrary  appear,  the  onus 
probandi  of  which  lies  on  deft  If,  indeed,  it  can  be  proved  the  pit  gave 
no  value  for  the  bill,  then  it  will  be  presumed  he  is  in  privity  with  the 
first  holder,  and  will  be  affected  by  every  thing  which  would  affect  such 
holder :  ib.  The  want  of  consideration,  in  toto  or  in  part,  cannot  be 
insisted  on,  if  the  pit,  or  any  intermediate  party,  between  him  and  the 
deft,  took  the  bill,  bona  fide,  and  upon  a  valuable  consideration:  BayL 
397.  But,  in  an  action  by  endorsee,  if  it  appear  that  a  prior  party  made 
it  under  duress,  or  was  defrauded  of  it,  and  the  pit  has  previous  notice  so 
to  do,  he  must  be  prepared  to  prove  under  what  Circumstances,  and  for 
what  value,  he  became  holder :  Duncan  v.  Scot,  1  Camp.  100.  In  an 
action  by  an  endorsee  against  acceptor,  if  the  deft,  ehow  there  was  -no 
consideration  between  him  and  drawer,  it  lies  on  pit  to  prove  that  pit,  or 
some  other  person,  gave  value  for  it ;  Thomas  v.  Newton,  2  C.  &  P.  606. 

It  makes  no  difference  whether  the  pit  a  bona  fide  holder  for  value, 
knew  the  deft  received  no  consideration  for  his  being  a  party  to  the  bill, 
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if  the  deft,  became  such  party  as  an  accommodation :  Smith  v.  Knox,  3 
Esp.  Rep.  47,  6  Dow,  237.  But,  if  the  bill  was  given  for  a  specific  pur- 
pose, which  has  not  been  satisfied,  and  that  is  proved  to  have  been  known 
to  pit.,  then  he  cannot  recover :  ib.  Chit.  B.  59.  If  pit.  be  proved  to  be 
the  agent  of  a  party  who  cannot  recover,  neither  can  he :  1  Moo.  556. 
Where  the  holder  did  not  give  full  value  for  the  bill,  which  ,was  an 
accommodation  one,  and  that  known  to  him  when  he  gave  the  part  of 
such  value,  it  was  held  he  could  only  recover  such  part  r  Wiffin  v.  Ro- 
berts, 1  Esp.  Rep.  261.  If  one  of  three  partners  undertake  to 
provide  for  a  bill  drawn  by  the.  firm  *upon,  and  accepted  by  [*305] 
deft,  the  latter  may,  in  an  action  at  the  suit  of  the  three  part- 
ners, give  in  evidence  such  undertaking  as  a  defence:  Richwouldv.  Heap, 
12  East,  323. 

When  Pit.  bound  to  prove  a  Consideration  in  the  first  Instance,  and 
when  Deft,  must  give  a  Notice  to  dispute  it.'}  Bills  and  notes  are  pre* 
sumed  to  have  been  made  on  good  consideration,  and  it  is  not  necessary 
for  pit.  to  prove  it  in  the  first  instance  on  the  trial,  2  Freem.  257,  Chit.  B. 
68,  unless  he  brings  an  action  as  bearer  of  a  bill  transferable  by  delivery, 
and  then  only  under  suspicious  circumstances  first  proved  by  deft. ;  as, 
where  the  bill  has  been  lost,  and  the  pit.  cannot  give  a  reasonable  account 
how  he  came  by  it,  and  has  had  due  notice,  before  the  trial  of  the  action, 
to  prove  the  consideration,  &c,  which  he  gave  for  the  instrument:  Dun- 
can v.  Scott y  1  Camp.  100 ;  3  Burr.  1516, 1527 ;  2  Camp.  5 ;  Chit.  B.  68. 

In  order  to  set  up  the  defence  of  want  of  consideration,  it  is  incumbent 
on  deft,  previous  to  the  trial,  to  give  distinct  notice  to  the  pit's  attorney  to 
to  prove  the  consideration :  Bayl.  373 ;  Patterson  v.  Hardacre,  4  Taunt. 
1 14.  As  to  proof  of  service  of  such  notice,  post, "  Notices."  The  notice 
must  be  given  a  reasonable  time  before  the  trial.  In  addition  to  such 
notice,  deft,  must  also  cast  some  suspicion  upon  pit's  titFe,  either  in  his 
cross-examination,  or  by  other  testimony,  and  show  that  the  bill  was  ob- 
tained from  the  deft,  or  some  previous  holder,  by  undue  means :  this  may 
be  done  by  the  cross-examination  of  pit's  witnesses,  or  other  testimony, 
or  pit.  need  not  go  into  any  evidence  of  the  consideration :  Reynolds  v. 
Chettely  2  Camp.  596 ;  Rawlings  v.  Hall,  1  C.  &  P.  11.  However,  no 
notice  need  be  given  in  E.  B.,  where  the  deft,  can  make  out  a  strong  case 
of  fraud  or  want  of  consideration  against  the  pit.;  as  where  the  pit  is  a 
party  to  the  fraud,  or  the  nature  of  the  transaction  is  itself  intrinsically 
notice :  Green  v.  .Deakin,  2  Stark.  347.  But  it  appears  to  be  always  re- 
quisite, by  the  practice  of  the  C.  P.,  to  do  so  in  that  court:  Paterson  v. 
Hardacre,  4  Taunt  1 14,  supra.  When  pit  has  received  due  notice  from 
the  deft  to  prove  the  consideration,  his  counsel  may  do  so  in  the  outset, 
or  if  no  suspicion  has  been  cast  upon  the  pit's  title  by  the  cross-examina- 
tion of  his  witnesses,  he  may  reserve  himself  as  to  the  proof  of  the  con- 
sideration, till  deft  has  cast  a  suspicion  on  his  case,  or  has  proved  that 
deft  received  no  value.  When  pit  may  go  into  full  evidence  of  the  cir- 
cumstances under  which  he  holds  the  bill,  Abbott,  C.  J.,  has  at  N.  P. 
declared  this  is  the  correct  course ;  and,  according  to  the  note  in  Browne 
v.  Murray,  R.  &  M.  253,  this  practice  of  the  K.  B.  prevails  also  in  the 
C.  P.,  though  it  was  otherwise  ruled  in  Spooner  v.  Gardiner,  R.  &  M.  86 ; 
Chit  B.  401.  And  Lord  Ellenb.,  in  Delauney  v.  Mitchell,  1  Stark.  439, 
held,  that  when  the  consideration  is  to  be  gone  into,  it  should  be  done  at 
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first.  «  But,  if  the  pit.  thinks  fit,  in  the  outset,  to  call  any  evidence  as  to 
the  consideration,  he  must  go  through  all  the  evidence  he  proposes  to  give 
for  that  purpose,  and  he  shall  not  be  permitted  to  give  further  evidence 
in  reply :  p.  Abbott,  C.  J.,  R.  &  M.  254. 

Illegal  Consideration.  When  Defence  may  be  set  up,]  Whenever 
the  deft,  is  at  liberty  to  insist  on  the  want  of  consideration  as  a  defence, 
he  may  always  insist  that  the  consideration  for  the  bill,  or  a  part  thereof, 
was  illegal:  1  W.  Bla.  Rep.  445;  3  Taunt.  226)  Chit.  B.  74.  As  to  what 
is  an  illegal  consideration,  see  Chit.  B.  74  to  85,  a.;  post,  "  Illegal  Con- 
sideration" 

A  subsequent  illegal  contract  or  consideration  of  any  description  taking 
place  in  a  second  endorsement  or  transfer  of  a  bill,  and  not  in  its  inception, 
nor  in  a  transfer  through  which  the  holder  must  make  title,  will  not  in- 
validate the  same,  in  the  hands  of  a  bona  fide  holder,  who  took  it  before 
it  became  due.  1  Stark.  385 ;  1  East,  92 ;  8  T.  R.  391 ;  Chit.  B.  7  ed.  87. 
With  respect  to  a  bill  substituted  in  lieu  of  one  given  on  an 
[*306]  "illegal  consideration,  it  will,  in  general,  be  open  to  the  same 
objections  as  the  original  bill  or  note,  2  B.  &  A.  588 ;  but  if  the 
new  bill  is  given  for  a  consideration  excluding  what  made  it  originally 
illegal,  and  all  other  illegal  considerations,  it  will  be  good :  ib.  Thus,  if  a 
bill  given  originally  on  an  usurious  consideration,  be  substituted  by  a  bill 
confined  to  what  remains  due  for  principal  and  legal  interest,  it  will  be 
good:  Bayl.  407;  2  Stark.  287;  1  CKmp.  187 ;  2  Taunt  184.  Where  a 
bill,  affected  by  an  illegal  consideration,  being  in  the  hands  of  an  innocent 
holder,  and  the  latter,  on  being  informed  of  the  illegality,  takes  a  fresh 
bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  original  usury,  and 
accepted  by  a  third  person  for  the  accommodation  of  the  other  party,  it 
was  held  that  he  could  not  maintain  an  action  against  the  acceptor  of  this 
substituted  bill :  ib.9  Tate  v.  Witlings,  3  T.  R.  538 ;  4  Taunt.  683.  « If 
a  bill  or  note  is  given  in  part  upon  a  legal,  and  in  part  upon  an  illegal 
consideration,  and  several  bills  of  notes  are  afterwards  substituted  in  lien 
thereof,  the  effect  of  the  illegality  may  be  confined  to  some  only  of  the 
substituted  bills  or  notes,  and  the  other  stand  exempt ;  as,  where  a  bill  or 
note  is  given  as  to  half  for  a  gaming  debt,  and  as  to  the  residue  for  money 
received,  and  two  bills  or  notes,  of  equal  amount,  are  afterwards  substi- 
tuted for  it,  if  the  giver  does  any  thing  which  may  be  considered  an  elec- 
tion to  ascribe  the  gaming  debt  to  the  one,  he  will  be  liable  upon  the 
other :  promising  to  pay  one,  whilst  both  remain  unpaid,  shall  be  deemed 
an  election  to  ascribe  the  gaming  debt  to  the  other,  Bayl.  409 ;  and  the 
receiving  of  a  bill  or  note,  if  the  whole  of  the  consideration  be  not  bad, 
will  not  extinguish  the  good  part  of  the  consideration.  Thus,  the  receiving 
a  bill  or  note  upon  an  usurious  contract,  but  givfen  for  a  previous  legal 
subsisting  debt,  will  not  extinguish  such  debt,  though  the  security  itself 
may  be  void,  3  Camp.  119;  but,  if  there  was  usury  in  the  concoction  of 
the  bill,  even  the  principal  and  interest  cannot  be  recovered :  9  Ves.  84 ; 
1  T.  R.  153. 

Where  a  bill  or  note  is  given  on  a  consideration  bad  in  part,  the  whole 
becomes  illegal ;  as  where  part  of  it  was  for  spirits  sold  in  small  quantities, 
and  the  rest  for  money  lent:  Scott  v.  Oillmore,  3  Taunt  226 ;  6  Esp.  Rep. 
24 ;  and  3  Camp.  9,  contra.  Where  a  bill  of  exchange  was  partly  for 
money  lent  at  the  time  and  place  of  play,  and  partly  for  money  lost  at 
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play,  it  was  held  that  the  pit  could  recover  nothing  upon  the  bill,  but  that 
he  might  recover  the  money  lent  on  the  count  for  jnouey  lent,  as  the  bill 
was  thereby  wholly  vitiated:  Robinson  v.  Bland.  Burr.  1077. 

With  respect  to  what  party  may  set  up  illegality  of  consideration  as 
a  defence,  such  illegality  may  be  shown  between  the  immediate  parties 
themselves,  and  all  parties  privy  to  the  illegality  when  they  took  the  bill. 
Where  a  third  person,  having  given  value  for  a  bill,  knew,  at  the  time  he 
became  the  holder,  that  it  was  originally  founded  on  an  illegal  transaction, 
Steers  v.  Lash/ley,  6  T.  R.  61 ;  1  Esp.  Rep.  166,  s.  c,  Wyat  v.  Bulmer, 
2  Esp.  Rep.  538;  Brown  v.  Turner,  t*A.,  631,  7  T.  R.  630,  s.  a,  Feise  v. 
Randall,  6  T.  R.  146,  Chit.  B.  7  ed.  85,  a.,  or  wlfere  a  person  became 
holder  of  such  a  bill  after  it  became  due,  he  cannot  recover  on  it:  Brown 
v.  Turner,  7  T.  R.  630.  However,  a  person  who,  at  the  request  of  the 
holder  of  a  bill,  endorses  it,  and  is  obliged  to  pay  the  contents  to  a  bona 
fide  holder,  may  recover  the  money  paid  from  any  person  whose  name  is 
on  it:  Seddens  v.  Strqford,  Peake's  Rep.  215 ;  Petrie  v.  Hannay,  3  T. 
R.  424 ;  Hubert  v.  Maze,  2  B.  &  P.  371.  In  cases  where  the  legislature 
has  declared  that  the  illegality  of  the  contract  or  consideration  shall  make 
the  bill  or  note  void,  the  deft,  may  insist  on  such  illegality,  though  the  pit, 
or  some  party  between  him  and  the  deft.,  took  the  bill  bona  fide,  and 
gave  a  valuable  consideration  for  it.  And  the  innocent  holder  can  in  such 
case,  only  resort  to  the  party  from  whom  he  received  the  bill,  &c.,  and 
then  he  cannot  recover  upon  the  same,  but  only  on  the  original  considera- 
tion :  Bendelack  v.  Morier?  2  H.  Bla.  338 ;  Bowyer  v.  Bampton,  2  Str. 
1155;  Wyat  v.  Bulmer,  2  Esp.  Rep.  538-9 ;  Wit  ham  v.  Lee, 
*4  ib.  264.  And  it  has  been  decided  that  if  the  payee  of  a  bill  [*307] 
of  exchange  endorse  it  upon  an  usurious  contract  made  at  the 
time  of  such  endorsement,  a  bona  fide  holder  cannot  afterwards  recover 
upon  it  against  the  acceptor,  because  such  holder  must  qlaim  title  through 
such  first  endorser :  Lowes  v.  Mazzaredo,  1  Stark.  385.  But,  unless  it 
has  been  so  expressly  declared  by  the  legislature,  illegality  of  considera- 
tion will  be  no  defence  in  an  action  at  the  suit  of  a  bona  fide  holder,  with- 
out notice  of  the  illegality,  Wyat  v.  Bulmer,  2  Esp.  Rep.  538,  Brown  v. 
Turner,"]  T.  R.  630,  unless  he  obtained  the  bill  after  it  became  due: 
Jlmory  v.  Mereweather,  2  B.  &  G.  573:  and  see  fart  her  Chit  B.  7  ed.  86. 
By  58  G.  3,  c.  93,  no  bill  or  note  shall,  though  given  for  an  usurious 
consideration,  or  upon  an  usurious  contract,  be  void  in  the  hands  of  an 
endorsee  for  valuable  consideration,  unless  such  endorsee  had,  at  the  time 
of  discounting  or  paying  such  consideration  for  the  same,  actual  notice 
that  such  bill  or  note  had  been  originally  tainted  with  usury. 

By  suffering  a  judgment  by  default,  the  deft,  loses  the  opportunity  of 
objecting  to  the  sufficiency  or  legality  of  the  consideration :  4  T.  R.  275 ; 
4  Taunt  6B3.  * 

Accord  and  Satisfaction.]  In  an  action  on  a  bill  or  note,  deft,  may 
prove  that  the  bill  has  been  satisfied,  or  pit's  claim  thereon  extinguished, 
Bayl.  267:  as  by  showing  that  pit  has  taken  a  security  of  a  higher  de- 
scription from  the  deft.,  for  the  money  due  upon  the  bill  or  note,  Bayl. 
267;  or  by  taking  a  third  person's  note  as  a  security  for  the  original  debt, 
or  for  a  composition  with  a  party's  creditors,  Lewis  v.  Jones,  4  B.  &  C. 
513;  post,  "  Composition;99  or  that  it  has  been  satisfied  by  payment  or 
otherwise.    In  an  action  against  the  acceptor  by  the  endorsee,  where  a 
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bill  is  payable  to  a  third  person,  deft,  may  prove  that  it  has  been  paid  by 
the  drawer  himself,  whereby  he  will  be  released  from  his  obligation,  Beck 
v.  Robley,  1  H.  Bla.  89,  n.,  Burbridge  rl  Manners,  3  Camp.  194;  but, 
where  the  bill  is  payable  to  the  drawer's  own  order,  and  he  makes  pay* 
ment  to  an  endorsee^  and  again  circulates  the  bill  upon  his  own  endorse- 
ment, such  transaction  not  prejudicing  any  other  parties  to  the  bill,  and 
not  releasing  the  obligation  of  the  acceptor,  he  cannot  set' it  up  as  a  satis- 
faction :  Callow  v.  Lawrence,  3  M,  &  S.  95,  7.  In  an  action  by  an  en- 
dorsee against  maker  of  a  promissory  note,  payment  by  the  payee  may 
.  be  set  up  as  a  satisfaction,  if  notice  has  been  given :  Cooper  v.  Davis,  1 
Esp.  Rep.  463. '  And  taking  a  new  bill  from  the  acceptor,  the  original  bill 
to  be  kept  as  a  security,  operates  as  evidence  of  an  agreement  that,  in  the 
meantime,  the  original  bill  shall  not  be  enforced:  Gold  v.  Robson,S  East, 
580 ;  Dillon  v.  Simmer,  1  Bing.  100,  2.  But  taking  a  warrant  of  attor- 
ney to  enter  up  judgment  does  not  operate  as  a  satisfaction,  unless  judg- 
ment is  actually  up,  Bayl.  267 ;  as,  where,  an  action  having  been  brought 
against  the  acceptor  of  a  bill  of  exchange,  it  was  agreed  between  the  par- 
ties that  the  deft,  should  pay  the  costs,  renew  the  bill,  and  give  a  warrant 
of  attorney  to  secure  the  debt,  the  deft,  gave  the  warrant  of  attorney,  and 
renewed  the  bill,  but  did  not  pay  the  costs :  Norris  v.  Aylett,  2  Camp. 
339.  And,  where  one  of  three  partners,  after  a  dissolution  of  partnership, 
undertook  by  deed  to  pay  a  partnership  debt  on  two  bills  of  exchange, 
and  that  was  communicated  to  the  holder,  who  consented  to  take  the  sepa- 
rate notes  of  the  one  partner  for  the  amount,  strictly  reserving  his  right 
against  all  three,  and  retained  possession  of  the  original  bills :  it  was  held 
that,  the  separate  notes  having  proved  unproductive,  he  might  still  resort 
to  his  remedy  against  the  other  partners,  and  that  the  taking,  under  these 
circumstances,  the  separate  notes,  and  even  afterwards  receiving  them 
several  times  successively,  did  not  amount  to  satisfaction  of  the  joint  debt: 
and  Holroyd,  J.,  said, "  I  think  that  the  giving  of  the  three  notes  by  the 
one  partner  will  not  operate  as  a  satisfaction  of  the  joint  debt :  for,  in  the 

first  place,  it  is  not  a  satisfaction  of  a  higher  nature;  and,  iu  the 
[*308]  second,  *there  was  an  express  reservation  of  pit's  claim  against 

all  the  three,  and  the  agreement  between  the  three  partners  can- 
not vary  the  pit's  right,  even  though  it  was  communicated  to.  him :" 
Bedford  v.  Deahin,  2  B.  &  A.  210.  And  in- no  case  will  the  taking  a  col- 
lateral security  amount  to  a  satisfaction :  Pring  v.  Clarhson,  1  B.  &  C. 
14.  Where  the  holder  of  a  bill  of  exchange,  being  a  security  for  a  debt 
due  from  A.,  B.,  C,  and  D.,  endorsed  over  and  put  the  bill  in  the  hands 
of  B.,  C,  and  D.,  who  settled  their  accounts  with  A.,  saying  that  the  bill 
had  been  satisfied  by  them,  but  the  bill  itself  was  not  produced  to  or  seen 
by  A.  at  the  time  of  such  settlement,  held  that  this  was  no  defence  to  A 
iir  an  action  by  the  holder  against  A.,  B.,  C,  and  D.,  the  bill  not  having 
been  in  fact,  satisfied  by  the  person  to  whom  it  had  been  endorsed  and 
handed  over:  Featherstone  v.  Hunt,  1  B.  &  C.  113. 

Giving  Time  to  other  Parties  to  Bill']  In  general,  giving  time  to 
any  of  the  parties,  is  a  discharge  of  every  other  party  who,  upon  paying 
the  bill  or  note,  would  be  entitled  to  sue  the  party  to  whom  such  time  has 
been  given.  The  acceptor  of  a  bill  is  primarily  liable;  and  the  drawer 
and  endorsers  may  be  considered  in  the  nature  of  sureties  for  the  perform- 
ance of  his  acts :   Clark  v.  Devlin,  3  B.  &  P.  366 ;  therefore,  if  the  party 
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take  a  bond,  or  any  security,  payable  at  a  future  day,  from  the  acceptor 
of  a  bill,  or  maker  of  a  note,  without  the  assent  of  the  other  parties,  it 
would  discharge  them  from  liability:  C  lax  ton  v.  Smith,  3  Mod.  87; 
Bayl.  371.  Though  there  is  no  obligation  on  the  part  of  the  hdlder  to 
use  active  diligence,  by  suing  the  acceptor,  or  any  other  party,  yet  he 
must  not  give  him  time,  so  as  to  preclude  himself  from  suing  him,  and 
suspend  his  remedy  against  him,  in  prejudice  of  the  drawer  and  endors- 
ers :  p.  Let.  Eldon,  6  Ves.  734 ;  and,  if  a  holdpr  agree  to  give  indulgence 
for  a  certain  period  of  time  to  any  of  the  parties  to  a  bill,  this  takes  away 
his  right  to  call  upon  that  party  for  payment  before  the  period  expires, 
and  not  only  to  call  upon  him,  but  on  all  the  intermediate  parties;  for  other- 
wise, if  he  were  to  oblige  them  to  pay  the  bill,  they  could  immediately 
resort  against  the  very  person  whom  the  holder  has  indulged,  which 
would  be  inconsistent  with  his  agreement,  and  a  fraud  upon  him :  p.  Bay* 
ley,  J.,  Claridge  Y.Dalton,  4  M.  &  S.  23d.  And,  when  a  bill  or  note  be- 
comes due,  if  the  hokjer  renews  it,  or  agrees  with  the  drawer  or  maker, 
for  a  valuable  consideration,  to  give  him  time  for  payment,  without  the 
concurrence  of  the  other  parties  entitled  to  sue  such  drawee  or  maker  on 
the  biH  or  note,  they  will  thereby  in  general  be  discharged  from  all  liabili- 
ty, although  the  holder  may  have  given  due  notice  of  the  non-payment. 
So,  where  in  an  action  by  the  endorsee  against  the  endorser  of  a  note,  the 
note  being  presented  for  payment  when  due,  the  maker  desired  two  or 
three  days'  time  to  pay  it  in,  and  so  from  time  to  time,  which  was  given 
him  by  die  then  holder,  it  was  held  that,  as  there  had  been  a  credit  given, 
pit.  could  not  recover :  Anderson  v.  George,  cited  S.  N.  P.  396.  As  to 
giving  time,  the  holder  does  it  at  his  peril;  and  in  no  case  has  it  been  de- 
termined that  the  endorser  is  liable,  after  the  holder  of  the  note  has  given 
time  to  the  maker:  p.  Buller,  J.,  Tindal  v.  Brown,  1  Tr.  171 ;  English 
v.  Barley,  3  B.  &  P.  61.  And  it  has  been  held  that,  if  the  holder  of  a 
bill  of  exchange,  when  due,  after  taking  part  payment  from  the  acceptor, 
agree  to  take  a  new  acceptance  from  him  for  the  remainder,  payable  at  a 
future  day,  and  that  in  the  meantime,  the  holder  should  keep  the  original 
bill  in  his  hands  as  a  security,  such  agreement  amounts  to  giving  time, 
and  a  new  creditor  to  the  acceptor,  and  discharges  the  endorser,  who  was 
no  party  to  such  agreement,  though  the  drawer  might  have  no  effects  in 
the  hands  of  the  acceptor ;  Gould  v.  Robson,  8  East,  576 ;  and  a  like 
indulgence  to  a  drawer,  or  a  prior  endorser,  would  also  discharge  all  sub- 
sequent parties:  ib.  And  the  releasing  an  acceptor,  or  other  prior  party 
to  a  bill  or  note,  would  discharge  a  subsequent  party;  and 
where,  in  an  action  on  a  note,  against  *one  who  had  endorsed  [*309] 
it  for  the  accommodation  of  the  maker,  it  appeared  that  the  pit., 
the  endorsee,  had  signed  an  agreement  to  accept  from  the  maker  of  the 
note  five  shillings  in  the  pound  in  full  of  his  demand,  on  having  a  colla- 
teral security  for  that  sum  from  a  third  person,  it  was  held  that  the  deft, 
was  thereby  discharged :  Lewis  v.  Jones,  4  B.  &  C.  506 ;  6  D.  &  R.  567. 
The  mere  change,  or  addition,  of  securities,  without  expressly  relinquish- 
ing the  original  debt,  or  suspending  for  a  time  the  creditor's  right  of  ac- 
tion, will  not  discharge  a  surety  or  party  of  a  bill :  Thomas  v.  Courtnay, 
1  B.  &  A.  1 ;  post, "  Composition"  And  a  composition  with  the  accep- 
tor, or  other  party  to  a  bill,  reserving  the  remedy  for  the  remainder  against 
the  other  parties,  will  not  discharge  such  other  parties:  18  Ves.  20;  4  B. 
&  C.  507.  Accepting  a  mere  collateral  security  from  the  acceptor,  will 
vol.  i.  45 
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not  discharge  the  other  parties  to  a  bill:  thus,  where,  a  bill  having  been 
dishonoured,  the  acceptor  transmitted  a  new  bill  for  a  larger  amount  to 
the  payee,  but  had  not  any  communication  with  him  respecting  the  fist, 
and  the  payee  discounted  the  second  bill  with  the  holder  of  the  first,  which 
he  received  back  as  part  o£  the  amount,  and  afterwards,  for  a  valuable 
consideration,  endorsed  it  to  the  pit,  it  was  held,  that  the  second  bill  was 
merely  a  collateral  security,  and  that  the  receipt  of  it  by  the  payee  did  not 
amount  to  giving  time  to  tfye  acceptor  of  the  first  bill,  so  as  to  exonerate 
the  drawer :  Pring  v.  Clarkson,  1  B.  &  C.  14 ;  2  D.  &  R.  78.    As  then 
is  no  obligation  of  active  diligence  on  the  part  of  the  holder,  after  regular 
notice  of  the  non-payment  of  a  bill,  the  holder  may  tacitly  forbear  to  sue 
the  acceptor,  provided  he  do  not  agree  for  sufficient  consideration  to  give 
a  precise  time ;  Walwyn  v.  St.  Quintin,  1  B.  &  P.  652 ;  and  it  has  been 
held,  that  agreeing  (after  a  bill  has  become  due,  and  been  regularly  pro- 
tested for  non-payment,  and  notice  thereof  given)  not  to  press  the  accep- 
tor, will  not  discharge  the  drawer.    And,  .where  the  holders  of  a  bill, 
which  had  been  refused  payment  by  the  acceptor,  gave  notice  thereof  to 
the  drawers,  but  informed  them,  that  they  had  treason  to  believe  it  would 
be  taken  up  in  a  few  days,  and  offered  to  retain  the  bill  till  the  end  of  the 
week,  unless  they  received  their  instructions  to  the  contrary,  it  was  hdd 
that  such  conduct  did  not  discharge  the  drawer,  though  no  further  notice 
of  non-payment  was  given ;  Foster  v.  Jurdison,  16  East,  105 ;  and  even 
an  express  agreement  not  to  sue  after  notice  given,  but  without  sufficient 
consideration,  and  without  taking  any  new  security,  will  not  discharge 
the  parties,  as  it  is  nudum  pactum:  semb.  Walwyn  v.  St.  Quintin,  1  B. 
&  P.  655 ;  Dean  v.  Newkall,  8  T.  R.  168 ;  Fitch  v.  Sutton,  5  East,  23a 
A  conditional  agreement,  to  give  time  to  the  acceptor,  on  his  paying  part, 
which  condition  is  not  performed  by  the  acceptor,  is  not  a  discharge  to 
the  endorsers:  Badnallv.  Samuels,  3  Price,  521.    Taking  a  cognovit 
from  the  acceptor,  by  which  the  time  of  obtaining  judgment  against  him 
is  not  deferred,  does  not  seem  to  be  such  a  giving  of  time  as  will  discharge 
the  drawer :  Jay  v.  Warren.  1  C.  &  P.  53d;  Lee  v.  Levi,  4  B.  &  C.  390; 
5  Taunt.  319.    The  taking  a  warrant  of  attorney  from  the  acceptor,  after 
action  brought  against  the  endorser,  cannot  be  given  in  evidence  under 
the  general  issue  in  the  latter  action,  being  matter  of  defence  arising  after 
action  brought:  Lee  v.  Levi,  4  B.  &  C.  390.    The  giving  time,  or  taking 
security  from  one  of  several  acceptors  of  a  bill,  or  makers  of  a  note, 
will  not  discharge  the  other  acceptors  or  makers  from  liability,  Bedford 
v.  Deakin  #  others,  2  B,  &  A.  210;  but  the  releasing  such  one  would 
discharge  the  rest,  Co.  Lit  232 ;  unless,  indeed,  the  instrument  of  release 
contained  merely  a  covenant  not  to  sue  that  one,  8  T.  R.  168;  and  this 
legal  operation  of  a  release  to  one  of  several  acceptors,  &&,  may  be  re- 
strained in  some  cases  by  the  express  terms  of  the  instrument;  Solly  r. 
Ellerman,  2  Moo.  90.    In  those  cases  where  the  laches  of  the  holder,  in 
not  giving  notice  of  the  non-acceptance  of  a  bill,  will  be  excused  by  the 
.    circumstances  of  the  drawer*  endorser,  &&,  not  having  effects  in 
[*310]  the  hands  of  the  drawee,  such  *parties  will  also  be  discharged 
by  the  holder's  giving  time,  or  taking  security  from  the  accep- 
tor: Walwyn  v.  St.  Quintin,  1  B.  &  P.  652.    Thus,  the  holder  for  value 
of  a  bill  accepted  for  the  accommodation  of  the  drawer,  may  prove  the 
bill  under  a  commission  against  the  drawer:  ex  p.  Holden,  C.  B.  L.  167. 
But  this  would  be  allowed,  if  the  bill  were  drawn  for  the  accommodation 
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of  die  acceptor;  Hill  v.  Read,  D.  &  R.  C.  96.  And,  where  the  acceptor 
of  a  bill  is  merely  an  agent  for  the  drawer,  who  is  the  purchaser  of  goods, 
the  holder's  renewing  the  bill  without  the  drawer's  consent,  will  not  dis- 
charge him :  Clark  v.  Noel,  3  Camp.  411.  If  there  be  any  evidence  of 
the  assent  of  the  drawer  or  endorser  to  the  security  being  taken  from, 
Mid  time  given  to,  the  acceptor,  or  if,  after  notice  of  the  time  having  been 
given,  the  drawer  or  endorser  promise  to  pay,  he  is  precluded  from  taking 
advantage  of  the  indulgence  of  the  acceptor :  Bayl.  153-4 ;  Clark  v. 
Devlin,  3  B.  &  P.  363;  Stevens  v.  Lynch,  12  East,  38.  But,  where  the 
holder  of  a  bill,  on  its  becoming  due,  allowed  the  acceptor  to  renew  it 
without  consulting  the  endorser,  but  he  afterwards  said  to  the  acceptor, 
"it  was  the  best  thing  that  could  be  done,"  it  was  held  that  the  endorser 
was  discharged,  as  it  was  not  a  recognition  of  the  terms  granted  by  the 
holder  to  the  acceptor,  but  that  it  was,  he  considered,  as  referring  to  the 
acceptor  of  the  bill,  to  whom  the  arrangement  was  obviously  advantage- 
ous: Whit  hall  v.  Masterman,  2  Camp.  179. 

If  the  holder  of  a  bill  agree  not  to  sue  the  acceptor,  upon  his  making  an 
affidavit  that  the  acceptance  is  a  forgery,  he  will  be  precluded  from  suing 
him  if  such  affidavit  be  made  and  sworn,  though  it  be  false :  Stevens  v. 
Thaeker,  Pea.  Rep.  187 ;  Bayl.  169.  But,  if  the  holder  of  a  bill  which 
has  become  due,  after  protest  for  non-payment  and  notice,  agree  not  to 

Sress  the  acceptor,  he  does  not  thereby  discharge  the  drawer ;  but  the 
rawer  would  not  have  been  liable  if  no  protest  or  notice  had  been  made, 
Walwyn  v.  St.  Quintin,  1  B.  &  P.  650;  nor  will  the  receiving  part  of 
the  money  on  account,  from  an  endorser :  ib.  Indulgence  to  the  payee 
of  a  bill  cannot  affect  the  drawer;  he  may,  nevertheless,  pay,  and  enforce 
his  remedies :  Collott  v.  Haigh,  3  Camp.  281 ;  Bayl.  274.  And  so,  a 
release  to  the  payee  of  a  note  does  not  discharge  the  maker,  though  the 
note  were  an  accommodation  note,  unless  that  fact  were  known  to  the 
releaser  when  he  gave  the  release,  Carstairs  v.  JRolleston,  5  Taunt.  551, 
1  Marsh.  207,  Bayl.  273 ;  and  a  discharge  of  any  of  the  endorsers  will 
discharge  all  subsequent,  though  not  prior,  endorsers,  Smith  v.  Knox, 

3  Esp.  Rep.  46 ;  English  v.  Bailey,  2  B.  &  P.  62 ;  Claridge  v.  Dalton, 

4  M.  &  S.  282.  And  so,  a  prior  endorser  may  be  sued  after  a  subsequent 
endorser,  who  had  been  taken  in  execution,  had  been  released  from 
prison  on  a  letter  of  license, '  without  paying  the  debt:  Hay  ling  v. 
Mulhall,  2  W.  Bl.  R.  1235.  The  holder  of  an  accommodation  note, 
who  has  covenanted  not  to  sue  the  payee,  for  whose  accommodation 
the  note  was  made,  may  yet  sue  the  maker:  Mallet  v.  Thompson,  5  Esp. 
Rep.  158;  ante. 

Waiver  and  rkljcase.]  The  obligation  of  a  complete  acceptance 
may  be  waived,  Bayl.  163,  either  by  express  agreement  between  the 
parties, — as,  where  it  was  agreed  that  the  acceptance  should  be  considered 
"at  an  end,"  Walpole  v.  Pulteney,  cited. Doug.  236-7,  248-9;  or  by 
"  a  message  to  the  acceptor  of  an  accommodation-bill,  that  the  bill  was 
settled  with  the  drawer,  and  he  need  give  himself  no  further  trouble/'  ib. 
Bayl.  164;  or,  where  the  holders  of  the  bill  said,  "they  looked  to  the 
drawer,  and  should  not  come  upon  the  acceptors  of  the  bill,"  Ld.  Ellenb. 
held  it  a  question  for  the  jury,  whether  the  words  imported  an  absolute 
renunciation  by  them,  as  holders  of  the  bill,  of  all  claims  in  respect  of 
it  against  the  acceptors,  or  only  imported,  that  they  looked  to  the  drawer 
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in  the  first  instance;  and  the  jury  found  for  the  pits.:  What  ley  v.  Tricker, 

1  Camp.  35.    The  liability  of  the  acceptor  may  also  be  waived  by  impli- 

cation, "as  by  the  receipt  of  the  known  consideration  of  the 
[*311]  bill :"  Bayl.  165.    *If  the  holder  receive  part  of  the  money  from 

the  drawer,  and  the  drawer  promise  to  pay  the  residue  at  an 
enlarged  time,  it  is  for  a  jury  to  determine  whether  the  acceptor's  liability 
is  thereby  waived:  Ellis  v.  Calindo,  Bayl.  166.  Where  a  bill  has  been 
accepted  for  the  mere  accommodation  of  the  drawer,  it  has  been  held,  that 
if  the  holder,  knowing  that  circumstance,  give  time  to  the  drawer,  the  ac- 
ceptor will  be  discharged.  Laxton  v.  Peat,  2  Camp.  185;  but  this  has 
been  doubted:  Bayl.  167.  A  neglect  to  call  upon  the  acceptor,  or  an  indul- 
gence to  any  of  the  parties,  though  for  ever  so  long  a  time,  shall  not  be 
considered  as  a  waiver ;  ib.  168. 

Payment,  by  and  to  whom  made.]  In  order  to  render  a  payment  a 
defence,  it  must  be  proved  to  have  been  made  to  the  proprietor  of  the  bill* 
or  to  some  person  authorized  by  him  to  receive  it,  BayL  256:  as  one  of 
several  partners,  Duff  v.  E.  fnd.  Comp.,  15  Ves.  213}  or  a  factor,  Farene 
v.  Bennett,  11  East,  40.  But,  in  ordinary  cases,  the  mere  production  of 
a  bill  of  exchange,  note  or  check,  is,  in  general,-suflicient  to  warrant  the 
payment  to  the  person  who  produces  it,  Owen  v.  Barrow,  IN.  R.  103; 
and  though  he  be  not  proved  to  be  the  agent  of  the  same  party :  12  Mod. 
554;  Paley,  P.  &  A.  181.  Where  the  proprietor  dies,  payment  should  be 
made  to  his  personal  representative,  if  he  have  the  power  of  administering 
his  effects:  Mien  v.  Dundas,  3  T.  R.  125.  And  a  bona  fide  payment  to 
a  person  who  has  obtained  probate  of  a  forged  will  of  a  deceased  party, 
will  be  valid,  ib., — if  he  become  bankrupt,  to  his  assignees ;  if  he  be  an 
infant,  to  his  guardian :  and  payment  to  the  infant  himself  may  be  good, 
at  least  if  it  be  beneficial  to  him,  Poth.  PI.  160.  In  the  case  of  a  married 
woman,  payment  should  be  made  to  her  husband:  Connor  v.  Martin, 

2  Str.  516,  cited  3  Wils.  5.  On  a  bill  payable  to  A.  or  order,  to  the  use  of 
B.,  payment  should  be^made  to  A.  or  his  endorsee,  and  not  to  B.:  Oram- 
lington  v.  Evans,  2  Vent  310;  Marchington  v.  Vernon,  1  B.  &  P.  101. 
When  a  bill  is  endorsed  to  a  person  merely  for  the  purpose  of  receiving 
payment  for  the  endorser,  and  the  authority  given  to  the  endorsee  is  after- 
wards revoked,  either  by  the  party  himself  or  by  operation  of  law,  as  by 
his  death,  it  seems,  payment  to  the  endorsee  will  not  discharge  the  person 
making  it,  if  he  had  notice  of  the  revocation :  Poth.  168 ;  sed  quaere,  Tate 
v.  Hilbert,  2  Ves.  J.  114-15-18. 

Payment  to  a  bankrupt  will  be  good,  if  made  bona  fide  and  without 
notice  of  the  bankruptcy,  by  6  G.  4,  c.  16,  s.  82.  And  accepting  a  bill 
drawn  by  a  trader  after  a  secret  act  of  bankruptcy,  Wilkinson  v.  Casey, 
7  T.  R.  711,  will  be  protected  as  much  as  payment;  though  the  bill  do 
not  beoome  due,  it  is  notorious  that  a  commission  against  him  has  issued. 
The  acceptance  which  creates  an  obligation  to  pay  is  within  the  protection 
of  the  above  act,  as  much  as  actual- payment :  BayL  256.  And  payment 
to  a  bankrupt,  or  accepting  on  his  account,  even  after  a  commission  issued, 
will  be  as  much  protected  as  a  payment  before,  if  the  party  paying  or  ac- 
cepting knew  nothing,  and  had  not  the  means  of  knowing  of  such  com- 
mission :  Sowerby  v.  Brooks,  4  B.  &  A.  523,  BayL  257.  And  payment 
to  a  bankrupt's  order,  without  notice  of  his  being  so,  will  be  a  sufficient 
discharge  to  the  person  making  it:  Coles  v.  Robins,  3  Camp.  186. 
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But  payment  to  a  person  or  his  order,  after  the  knowledge  of  his  having 
committed  an  act  of  bankruptcy,  would  constitute  no  defence :  Kitchen  v. 
March,  7  East,  53.  Therefore,  it  has  been  held,  that  where  a  banker  pays 
the  draft  of  a  trader  who  keeps  cash  with  him,  after  notice  of  an  act  of 
bankruptcy,  such  payment  will  be  no  answer  to  an  action  by  the  assignees 
to  recover  the  money,  Vernon  v.  Hanky,  2  T.  R.  113,  ib.,  287,  unless  the 
payment  were  by  compulsion  of  law:  14  Ves.  557.  But  still,  until  a  com- 
mission has  issued  against  the  holder,  there  is  no  defence  to  an  action  at 
his  suit:  Ptichellr.  Down,  3  Camp.  131.  Payment  to  a  trader  in  prison, 
if  the  party  have  notice  of  the  fact,  and  if  the  requisite  time  to  con- 
stitute an  act  of  bankruptcy  be  afterwards  completed,  will  not 
*be  protected,  King  v.  Leith,  2  T.  R.  141;  but  it  would  be  [*312] 
otherwise  if  the  party  had  no  such  notice:  Coles  v.  Robins, 
3  Camp.  183;  Cash  v.  Young,  2  B.  &  C.  413. 

A  payment  made  by  a  bankrupt  to  one  not  having  notice  of  the  bank- 
ruptcy or  insolvency,  and  being  a  bona  fide- creditor,  by  the  bankrupt's 
having  drawn,  negotiated,  or  accepted  a  bill  of  exchange,  is  protected  by 
the  stat.  6  O.  4,  c.  16,  s.  82.  As  to  the  decisions  which  affect  the  construc- 
tion of  this  act,  see  Chit.  B.  117  to  120.  This  act,  differing  from  the 
former,  does  not  require  payment  to  be  made  in  the  course  of  trade;  and, 
therefore,  decisions  on  this  question  are  omitted.  When  the  holder  of  a 
Ml  or  note,  endorsed  in  blank  or  payable  to  bearer,  loses  or  is  robbed  of 
it,  and  it  is  presented,  though  by  the  person  stealing  or  finding  it,  to  the 
drawee,  at  the  time  it  is  due,  and  it  is  paid,  in  the  course  of  business,  with- 
out knowledge  of  the  loss  or  robbery,  or  other  suspicious  circumstances,  it 
will  discharge  him;  and,  though  he  had  notice  of  the  fact,  if  the  party 
presenting  it  were  a  bona  fide  holder,  such  notice  would  not  invalidate 
the  payment:  Solomons  v.  Bank  of  England,  13  East,  135;  Chit.  Bills. 
148;  Gill  v.  Cubitt,  3  B.  &  C.  466 ;  Down  v.  Hailing,  ib.  300,  6  D.  &  R. 
455;  Snow  v.  Peacock,  2  C.  &  P.  2.15;  Glover  v.  Thompson,  R.  &  M.  403 ; 
Egan  v.  Threlful,  5  D.  &  R.  326.  But  a  payment  before  a  bill  is  due 
will  not  discharge  the  drawee,  unless  to  the  real  proprietor:  Lawson  v. 
Weston,  4  Esp.  Rep.  56,  Chit  B.  147.  Where  a  bill,  transferable  only  by 
endorsement,  and  not  endorsed,  is  lost  by  the  person  entitled  to  endorse, 
no  other  person  can  transfer  the  interest  in  the  bill,  and,  consequently,  a 
payment  by  the  drawee,  even  to  a  bona  fide  holder,  will  not,  in  such  case, 
be  protected:  Chit.  B.  148-9. 

Part-Payment.]  It  was  formerly  held,  that  when  the  holder  of  the 
bill  takes  payment  in  part,  from  the  acceptor,  of  the  sum  due  on  the  bill, 
without  the  assent  of  the  other  parties  to  the  bill,  he  was  precluded  from 
afterwards  suing  them  thereon :  Tassel  v.  Lewis,  2  Ld.  Raym.  744;  KeU 
loch  v.  Robinson,  2  Str.  745;  Hull  v.  Pitfield,  1  Wils.  48.  But  it  seems 
now  to  be  decided,  that  the  mere  receiving  part  payment  from  the 
acceptor,  does  not  discharge  the  other  parties,  unless  time  or  a  release  be 
given  to  the  acceptor  for  the  payment  of  the  residue:  Gould  v.  Hobson, 
8  East,  580 ;  Walvyyn  v.  St.  Quintin,  1  B.  &  P.  652.  And  a  conditional 
agreement  to  give  time  to  the  acceptor,  in  consideration  of  his  paying  part 
of  the  amount  of  the  bill,  will  not  discharge  the  endorsers,  if  the  agreement 
be  not  performed  by  the  acceptor :  Badnall  v.  Samuel,  3  Price,  52 1.  The 
taking  part  payment  from  the  acceptor  of  a  dishonoured  bill,  after  notice 
given  to  the  drawer,  does  not  discharge  the  drawer;  but  it  would  be  other- 
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if  the  holder  had  disabled  himself  from  suing  on  the  bill ;  as,  by  not 
having  given  notice  of  its  dishonour:  Hewett  v.  Goodrich,  2  C.  ft  P.  4*8. 
And,  if  the  holder  of  a  joint  and  several  promissory  note  enter  up  judg- 
ment, by  cognovit,  against  one  of  the  makers,  and  levy  part  under  a  fi.fci, 
this  is  no  discharge  of  the  other:  Jiyrey  v.  Davenport,  2  N.  R.  474,  Chit. 
B.  297,  b. 

Endorsements  of  partial  payment  made  by  the  holder  himself,  may,  "if 
they  are  proved  to  have  been  written  at  a  time  when  the  effect  of  them 
was  clearly  in  contradiction  of  the  writer's  interest,"  be  sufficient  to  take 
a  case  out  of  the  Statute  of  Limitations:  Boee  v.  Bryant,  2  Camp.  388. 

BeceiptJ]  It  is  the  ordinary  conrse  to  give  a  receipt  on  the  back  of  the 
bill ;  and  it  has  been  said,  p.  Ld.  Ellenb.,  that  it  is  the  duty  of  bankers  to 
make  some  memorandum  on  bills  and  notes  paid  to  them,  Bur  bridge  v. 
Manner*,  3  Camp.  193;  and  such  receipt 'may  be  given  in  evidence,  and 
need  not,  like  other  receipts,  be  stamped:  44  6.  3,  c.  98.  •  Where  a  part 

payment  is  made,  unless  such  be  marked  on  the  bill,  the  drawer 
[*313]  may,  it  is  said,  *be  liable  to  pay  the  amount  again  to  a  bona  fide 

endorsee :  Cooperr.  Davies,  1  Esp.  Rep.  463.  Where  an  action 
was  brought  by  the  endorser  of  a  bill  (who  had  paid  it  to  an  endorsee,) 
against  the  acceptor,  he  was  nonsuited,  although  he  produced  the  bill  and 
protest,  because  he  could  not  produce  a  receipt  for  the  money  paid  by  h» 
to  the  endorsee  upon  the  protest,  according  to  the  custom  of  merchants ; 
though  Holt,  C.  J.,  seemed  to  be  of  opinion,  that,  if  the  pit.  could  have 
proved  payment  by  any  evidence,  it  would  have  been  sufficient:  Mtndez 
v.  Carreroon,  1  Ld.  Raym.  742.  It  has  been  held,  that  a  general  receipt, 
on  the  back  of  a  bill  of  exchange,  is  prima  facie  evidence  of  its  having 
been  paid  by  the  acceptor,  Scholey  v.  IVaUby,  Pea.  Rep.  25,  and  will  not 
of  itself  be  evidence  of  payment  by  the  drawer,  though  it  is  produced  by 
him.  It  was,  however,  recently  held,  (hat  the  production  of  a  bill  of  ex- 
change from  the  custody  of  the  acceptor,  is  not  prima  facie  evidence  of 
his  having  paid  it,  without  proof  that  it  was  once  in  circulation  after  it 
was  accepted;  nor  is  payment  to  be  presumed  from  a  receipt  endorsed  on 
die  bill,  unless  it  be  proved  to  be  in  xbe  handwriting*  of  a  person  entitled 
to  demand  payment:  Pfiel  v.  Van  Battenburgh,  2  Camp.  439.  The 
endorsement  of  a  check  by  the  borrower,  and  produced  by  the  lender,  is 
evidence  of  money  lent :  Lloyd  v.  SandilatuPs,  Gow,  N.  P.  C.  15.  Though 

Cyment  or  satisfaction  be  made  on  a  bill,  the  party  making  it  may  still 
liable  to  a  third  person,  who  has  been  holder  of  the  bill  before  it  became 
due,  if  it  had  been  delivered  up  to  him:  Buzzard  v.  Fleckroe,  1  Stark. 
332.  And,  in  cases  where  there  is  a  competition  of  evidence  upon  the 
question,  whether  the  security  has  been  satisfied,  the  possession  of  it  will 
entitle  the  party  to  a  verdict :  Brembridge  v.  Osborne,  1  Stark.  374.  If 
A.  give  an  accommodation  acceptance  to  B.,  which  B.  gives  to  C.  as  a 
security  for  some  acceptances  of  his,  and  these  acceptances,  when  they 
become  due,  are  paid  by  &  out  of  the  produce  of  other  acceptances  given 
by  C,  but  A.'s  acceptance  is  not  given  up,  though  C.  is  desired  not  to  pie- 
sent  it,  and  A.  imformed  that  it  will  not  be  presented :  held,  that  the  origi- 
nal transaction  is  continued,  and  A.,  not  calling  for  the  delivery  of  the  bill, 
must  be  presumed  to  have  allowed  it  to  remain  as  a  security  in  the  hands 
of  C.  for  such  of  his  acceptances  as  were  subsequent  to  those  for  which  it 
was  at  first  given:  fVoodroffe  v.  Hayne,  1  C.  &  P.  600.    In  an  action  by 
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the  payee  of  a  bill  of  exchange,  accepted  by  the  deft  for  a  valuable  con- 
sideration, evidence  that  the  pit  had  been  discharged  as  an  insolvent 
debtor,  after  the  bill  became  due,  and  had  given  in  a  blank  schedule,  is 
not  enough  to  show  that  the  bill  had  been  satisfied :  Hart  v.  Newman,  3 
Camp.  13. 

Tbsuwh.]  In  an  action  against  the  drawer  or  endorser,  they  are  not 
precluded  from  pleading  a  tender  from  the  circumstance  of  their  not  pay* 
ing  the  amount  of  the  bill  immediately  on  the  receipt  of  notice  of  its  dis- 
honour, as  a  reasonable  time  is  allowed  them,  after  such  notice,  to  pay  the 
bill,  provided  the  tender  has  been  made  before  the  writ  issued,  Walker  v. 
Barnes,  5  Taunt.  246, 1  Marsh,  56,  *.  c,  So  ward  v.  Paler,  8  Taunt.  277, 
8  Moo.  274,  s.  c;  where  three  days  were  allowed  to  elapse  before  deft 
tendered  the  amount.  But,  in  an  action  against  the  acceptor,  a  tender, 
after  the  day  of  payment,  thotfgh  before  action  brought,  is  not  good,  the 
plea  of  tender  being  applicable  to  cases  only  where  the  pasty  pleading  it 
has  never  been  guilty  of  a  breach  of  contract,  Hume  v.  Peploe,  8  East, 
168;  the  effect  of  a  tender  sometimes  is,  that  interest  cannot  be  recovered 
on  the  bill  or  note,  after  it  is  made;  so,  where  the  maker  of  a  promissory 
note  pays  money  into  the  hands  of  an  agent,  to  return  it,  and  the  agent 
tenders  the  money  to  the  holder  of  the  note,  on  condition  of  its  being  de- 
livered up,  and,  the  note  being  mislaid,  the  condition  could  not  be  com- 
plied with,  and  the  agent  aforesaid  failed  with  the  money  in  his  hands,  it 
was  held  that  the  maker  was  still  responsible  on  the  note,  but  that  the 
interest  was  not  recoverable  after  the  time  of  the  tender :  Dent  v.  Dunn, 
3  Camp.  296. 

•Set-off.]  Though  a  bill  of  exchange  is  a  chose  in  action,  yet  [*314] 
it  may  be  assigned  so  as  to  meet  the  legal,  as  well  as  the  equita- 
ble interest  therein:  so,  a  set-off  by  the  drawer  to  the  acceptor  cannot 
affect  the  right  of  action  of  the  payee  or  endorsee,  because  the  legal,  and 
not  mere  equitable,  interest  is  invested  in  such  payee  or  endorsee,  and  the 
action  maintainable  in  his  own  name:  Chit.  B,  5.  A  set-off  will  not  be 
allowed  on  an  unstamped  bill:  ib.  55.  The  holder  of  a  bill,  indebted  to 
a  bankrupt,  who  is  party  to  a  bill,  may  set  off  his  debt  against  the  amount 
of  it :  ex.  p.  Hale,  3  Ves.  304,  3  T.  R.  509.     See  post, "  Set-off.99 

Alteration  of  Bill.]  Where  a  bill  or  note  is  altered  without  the  con* 
sent  of  the  parties,  in  any  material  part,  as  in  the  date,  sum,  or  time  of 
payment,  such  alteration  will,  at  common  law,  render  it  wholly  invalid,  as 
against  any  party  not  consenting  to  such  alteration,  and  though  made  by 
an  innocent  holder.  Thus,  if  the  date  of  a  bill  be  altered,  though  by  a 
stranger,  after  it  has  been  accepted  and  endorsed,  and  without  the  ac- 
ceptor or  indorsees  consent,  they  will  be  discharged  from  their  liability; 
Master  v.  Miller,  4  T.  R.  320,  5  ib,  367.  And,  where  the  drawer  of  a 
bill  of  exchange,  accepted  generally,  without  the  acceptor's  consent,  added 
the  words,  "  payable  at  Mr.  B's,  Chiswell  Street,"  it  was  held  that  this 
was  a  material  alteration,  and  that  the  acceptor  was  thereby  discharged : 
Cowie  v.  Halsal,  4  B.  &  A.  197.  And  such  an  alteration  would  render 
the  bill  invalid,  though  made  %  after  the  passing  of  1  and  2  O.  4,  c.  78. 
Mackintosh  v.  Hayden,  1R.  &  M.  362.  So  where  a  joint  note  was 
altered  into  a  joint  and  several  note,  Perringv.  Hone X12  Moo.  Rep.  135. 
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See  further,  ante,  «  Alteration."    [See  also,  Waiter  v.  OuUey,  dCt 
Mees.  151;  4  Tyr.  87.     Taylor  v.rMoseley?  6C.&R  273.] 

Statute  of  Limitations.]  A  bill  of  exchange,  also,  being  merely  a 
simple  contract,  is  affected  by  the  Statute  of  Limitations,  and  most  be 
sued  on  within  six  years  after  it  is  payable:  Renew  v.  Jlxton,  Carth.  3. 
As  to  the  effect  of  a  partial  endorsement,  ante,  312.  Where  a  bill  or 
note  is  payable  a  certain  time  after  sight,  the  debt  does  not  accrue  till  it 
has  been  presented  to  the  drawee;  the  stat.  is,  therefore,  no  bar  to  each  a 
note,  unless  it  has  been  presented  for  payment  six  years  before  the  action 
was  commenced:  Holmes  v.  Kerrison,  2  Taunt  323.  An  acknowledg- 
ment by  one  of  several  drawers,  on  a  joint  and  several  promissory  note, 
will  take  the  case  out  of  the  statute,  as  against  any  one  of  the  other 
drawers,  in  a  separate  action  on  the  note  against  him,  Witeomb  v.  Whi- 
ting y  Doug.  652-3, 306;  and  although  the  latter  were  only  a  surety:  Per- 
ham  v.  Raynal,  2  Bing.  306.  And,  in  action  against  A.,  on  the  joint 
•  and  several  promissory  note  of  himself  and  B.,  to  take  the  case  out  of  the 
•tat.  it  is  sufficient  to  prove  a  letter  written  by  A.  to  B.,  within  six  yean, 
desiring  him  to  pay  the  debt;  Halliday  v.  Ward,  3  Camp.  32, 11  East, 
585;  1  Stark.  81:  when  insufficient,  see  Per  ham  v.  Raynal,  2  Bing.  306. 

Competency  of  Witnesses. 

It  is  a  general  rule  that  it  is  no  objection  to  the  competency  of  a  witness 
that  he  is  also  a  party  to  the  same  bill  or  note,  unless  he  has  a  direct  inte- 
rest in  the  event  of  the  suit.  If  he  has  such  an  interest,  he  is  not  admira- 
ble; otherwise  he  is;  Bayl.  419;  or,  unless  a  verdict  to  obtain  which  bis 
testimony  is  offered,  would  be  admissible  evidence  in  his  favour  in  another 
suit;  Bent  v.  Baker,  3  T.  R.  27.  Where  a  witness  has  an  interest  incli- 
ning him  as  much  to  one  of  the  parties  as  to  the  other,  so  as,  upon  the 
whole,  to  render  him  indifferent  in  whose  favour  the  verdict  may  be 
given,  he  will  be  competent  t#  give  evidence  for  either  party:  BayL  418. 

Drawer.']  In  an  action  against  the  acceptor,  the  drawer  is  a  competent 
witness,  either  for  the  pit.  or  for  the  deft.;  for,  if  the  pit  recovers,  the 

drawer  pays  the  bill  by  the  hands  of  the  acceptor ;  if  the  pit,  . 
[*315]  fails  against  *the  acceptor,  the  drawer  is  liable  to  pay  the  bill 

himself:  Bay.  419;  Dickinson  v.  Prentice,  4  Esp.  Rep.  32 ;  Rich. 
v.  Topping,  Pea.  Rep.  224 ;  Humphrey  v.  Moxon,  ib.  52.  In  an  action 
at  suit  of  an  endorsee  against  the  acceptor,  the  drawer  or  endorser  is  a 
competent  witness  for  the  deft,  to  prove  that  the  bill  was  originally  void ; 
as,  that  it  was  made  in  London,  though  dated  abroad,  and  consequently 
invalid  for  want  of  an  English  stamp :  Jourdaine  v.  Lashbrook,  7T.R. 
601.  The  drawer  is  also  a  competent  witness  to  prove  usury,  5  Esp.  Rep. 
119,  or  that  the  bill  has  been  paid:  Pea.  Rep.  52. 

And  the  drawer  is  competent  where  his  interest  renders  him  indifferent; 
as,  in  an  action  against  one  of  several  makers  of  a  note,  another  is  a  com-, 
petent  witqpss  for  the  pit,  as  he  stands  indifferent:  for,  if  the  pit  recovers, 
he  will  be  liable  to  pay  contribution  to  the  deft. ;  and,  if  pit  fails,  and 
forces  him  to  pay,  he  will  be  entitled  to  contribution  from  the  deft :  t'6. 
Fork  v.  Blott,  5  Maule,  71:  Ridley  v.  Taylor,  13  East,  175.  And, 
though  he  might,  in  some  cases,  have  a  greater  difficulty  in  the  one  case 
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than  in  the  other  lo  enforce  his  remedy,  yet  it  seems  that  it  would  only 
render  him  liable  to  a  suspicion  of  influence,  Phil.  Ev.,  though  it  was 
once  held  otherwise :  Buckland  v.  Tankard,  5  T.  S.  579.  And,  where 
the  defence  was  a  gaming  consideration,  it  was  objected  that  the  drawer, 
who  was  called  by  the  deft.,  was  interested. to  defeat  the  pit.,  being  liable 
for  treble  penalties  if  he  recovered,  but  not  if  he  failed;  it  was  held  that 
the  witness  was  competent,  since,  if  the  pit  failed,  the  witness  was  liable 
to  him;  if  he  succeeded,  the  witness  might  deliver  himself  from  the  penal- 
ties, by  refunding  within  the  time:  Habntr  v.  Richardson,  Holroyd,  J.f 
1818;  Manning's  Index,  327. 

Where  the  verdict  would  necessarily  benefit  or  affect  the  witness,  as  if 
he  be  thereby  subject  to  the  costs  of  the  action,  then,  without  a  release,  he 
will  be  incompetent :  Janes  v.  Brooke,  4  Taunt.  464.  Thus,  where  a 
person  has  received  a  bill  to  get  it  discounted  for  the  drawer,  and  deliver- 
ed it  to  pit.  in  payment  of  a  debt,  he  is  incompetent  to  prove  the  fact  in 
an  action  against  the  drawer,  as  he  would  be  liable  to  costs  if  pit.  succeed- 
ed: Harman  v.  Tasbrey,  Holt's.  N.  P.  C.  390.  And,  where  the  acceptor  - 
has  accepted  the  bill  for  the  accommodation  of  the  drawer,  he  is  not  a 
competent  witness  for  the  deft,  without  a  release  :  for,  if  the  pit.  should 
fail,  the  witness  would  be  discharged  from  his  liability  to  indemnify  the 
deft,  against  the  costs  of  the  action  on  the  bill:  Jones  v.  Brooke,  4  Taunt. 
464.  This  decision  appears  to  overrule  Birt  v.  Kershaw,  2  East,  458, 
and  Shuttleworth  v.  Stephens,  1  Camp.  407 ;  but,  if  such  accommoda- 
tion acceptor  release  the  drawer,  he  will  be  a  competent  witness :  Hard' 
wick  v.  JBlanchard,  Gow,  C.  113.  In  an  action  against  the  acceptor,  the 
drawer  is  competent  to  prove  the  deft.'s  handwriting,  Dickinson  v.- 
Prentice,  4  Esp.  Rep.  32,  or  to  prove  his  own  endorsement:  FTillshier  v. 
Cox,  cited  Chit.  B.  416,  d. 

Endorser.]  "  In  an  action  by  an  endorsee  against  drawer  or  acceptor, 
an  endorser  is,  in  general,  a  competent  witness  either  for  pit.  or  deft. :  for 
pit.,  because,  though  the  pit's  succeeding  m  the  action  may  prevent  him 
from  calling  for  payment  from  the  endorser,  it  is  not  certain  that  it  will ; 
and,  whatever  part  of  the  bill  or  note  the  endorser  is  compelled  to  pay, 
he  may  recover  again  from  the  drawer  or  acceptor; — and  he  is  competent 
for  deft.,  because,  if  pit.  fails  against  drawer  or  acceptor,  he  is  driven 
either  to  sue  the  endorser  or  to  abandon  his  claim :"  fiayl.  422.  In  an 
action  by  the  endorsee  against  the  drawer  of  a  bill,  a  prior  endorser  is  a 
competent  witness  for  the  pit.  to  prove  his  own.  endorsement  to  the  bill, 
Richardson  v.  Allen,  2  Stark.  334,  or  that  the  deft  promised  to  pay  the 
bill  after  it  became  due,  Stevens  v.  Lynch,  2  Camp.  332,  12  East,  38, 
s.  c;  and  a  prior  endorser  of  a  note  is  a  competent  witness  for  the 
maker  to  prove  it  paid :  Charrington  v.  Milner,  Pea.  Rep.  6. 
So,  in  an  action  by  the  second  'endorsee  against  the  first  [*316] 
endorser,  the  second  endorser  was  held  a  competent  witness 
to  prove  that  he,  on  receiving  notice  of  dishonour  from  the  pit.,  gave 
notice  thereof  to  the  deft.:  anon  cor.  Abbott,  C.  J.,  at  Guildhall,  3d 
March,  1822,  cited  Chit.  B.  417.  In  an  action  by  endorsee  against 
acceptor,  the  endorser,  though  released  by  the  deft.,  was  held  incompe- 
tent to  prove  that  he  delivered  the  bill  to  the  pit,  merely  for  the  pur- 
pose of  procuring  payment,  as  agent 'for  the  witness:  Buckland  v. 
Tankard,  5  T.  R.  578. 

vol.  i.  46 
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Acceptor  or  Drawee.']  In  an  action  against  the  drawer  of  a  bill, 
in  order  to  excuse  the  neglect  to  give  him  due  notice  of  the  dishon- 
our, the  acceptor  is  a  competent  .witness  to  prove  that  he  had  not  re- 
ceived any  value  for  the  acceptance;  for  though,  by  supporting  the  action 
against  the  drawer,  he  may  perhaps  relieve  himself  from,  an  action  at 
the  suit  of  the  holder,  yet  he  at  the  same  time  gives  an  action  against 
himself,  at  the  suit  of  the  drawer,  in  which  the  evidence  he  has  given,  of 
the  want  of  consideration,  would  not  avail  him,  but  must  be  proved  by 
another  person:  Staples  v.  Okines,  1  East,  332.  And  the  drawee  may 
also  be  called  for  the  same  purpose:  Legge  v.  Thorpe,  2  Camp.  310. 
But,  in  an  action  against  a  drawer,  it  has  been  held  that  the  acceptor  is 
an  incompetent  witness  to  prove  a  set-off  for  the  deft.,  as  he  is  answerable 
to  the  drawer  only  for  the  amount  which  the  pit.  recovers  against  the 
deft. :  Mainwaring  v.  Mytton,  1  Stark.  83 ;  sed  quaere,  for  it  seems  that 
the  drawer  would  be  entitled  to  call  upon  the  acceptor  for  the  full  amount 
of  the  bill:  Bayl.  424. 

An  Endorsee.']  Is  a  competent  witness  in  an  action  by  the  holder 
against  the  drawer,  to  prove  the  payment  by  the  drawer  of  money  into 
his  hands,  to  take  up  the  bill,  and  that  he  has  satisfied  the  bill,  for  he  is 
liable,  at  all  events,  either  to  the  holder  or  to  the  drawer,  for  the  amount 
of  the  bill :  Birth  v.  Kershaw,  2  East,  458,  Bayl.  423. 

A  Payee.]  Is,  it  seems,  competent  in  an  action  by  an  endorsee  against 
the  acceptor,  to  prove  that  the  bill  was  originally  void,  from  a  defect  of 
the  stamp,  7  T.  R.  601,  having  been  made  in  London,  although  dated 
abroad.  The  payee  of  a  bill  (drawn  for  accommodation,)  who  has 
endorsed  it  to  the  pit.,  is  competent,  in  an  action  against  the  drawer,  to 
prove  that  he  endorsed  it  for  a  valuable  consideration ;  for,  if  the  pit. 
should  fail,  he  would  be  liable  to  him  to  the  amount  of  the  bill ;  if  he 
should  succeed,  he  would  be  liable  to  the  same  amount  to  the  deft: 
Shuttleworth  v.  Stevens,  1  Camp.  407. 

Admissions. 

The  effect  of  admissions  will,  for  the  most  part,  be  found,  ante,  "Ad- 
missions." An  admission  by  a  holder  of  a  bill,  under  whose  endorse- 
ment  the  pit  claims,  that  the  amount  was  settled,  after  the  bill  became 
due,  between  himself  and  the  acceptor,  is  not  evidence  for  the  latter,  as 
the  holder  may  himself  be  called :  Duckham  v.  Wallis,  5  Esp.  Rep.  251. 
Where  A.  endorsed  a  bill  to  B.,  as  a  security  for  a  running  account,  and, 
after  the  bill  became  due,  B.  endorsed  it  to  C,  an  entry  or  declaration  by  B., 
as  to  the  state  of  the  accounts,  is  not  admissible  evidence  for  A.,  unless  it 
were  made  at  the  time,  and  accompanying  the  endorsement  to  B. :  Col- 
lenridge  v.  Farquharson,  1  Stark.  259.  But,  where  a  bill  of  exchange 
was  given  by  the  acceptor  for  the  drawer's  accommodation,  and  whilst  in 
his  hands  he  made  a  declaration  that  it  was  an  accommodation  bill,  and 
that  the  acceptor  had  received  no  value,  and,  long  after  the  bill  was  due, 
the  drawer  endorsed  it  to  the  pit.,  all  accounts  between  the  drawer  and 
the  acceptor  being  then  closed,  it  was  held,  the  declaration  of  the  drawer 
was  admissible,  to  defeat  the  pit's  right  to  sue  j  as  what  would  be  a 

good  defence  against  the  drawer  would  be  equally  a  good  de- 
[*317]  fence  *against  the  enddrsee  in  this  case:  Benson  v.  Marshall, 

cited  in  4  D.  &  R.  732  ;  Chit.  B.  412.    What  is  said  bv  a  third 
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party  at  the  time  of  signing  of  a  promissory  note,  as  to  the  consideration 
for  which  it  is  given,  is  not  evidence  against  the  payee,  if  he  was  not 
present:  Healey  v.  Jacobs,  2  C.  &  P.  616.  In  cases  where  a  partnership 
is  proved  to  exist,  an  admission  by  one  of  the  defts.  of  the  handwriting  of 
one  of  the  partners  to  the  acceptance,  in  the  name  of  the  firm,  is  sufficient 
evidence.  Gray  v.  Palmer,  1  Esp.  Rep.  135;  and  it  will  be  unnecessary 
to  prove  that  the  defts.  were  of  the  Christian  names  averred  in  the  decla- 
ration :  ib.  And  this  doctrine  has  been  carried  so  far,  that  in  an  action 
against  three  persons,  as  drawers  of  a  bill  of  exchange,  purporting  to  have 
been  drawn  by  an  agent  of  the  firm  upon  one  of  the  partners,  it  was  held, 
that  the  acceptance  by  the  drawee  was  evidence  against  the  three  part- 
ners of  the  bill  having  been  regularly  drawn,  and  rendered  it  unnecessary 
to  prove  the  authority  of  the  agent :  Porthouse  v.  Parker,  1  Camp.  82. 
And  the  admission  by  one  partner  of  his  partnership  with  the  co-defts., 
sued  with  him  as  acceptors  of  a  bill,  and  who  had  been  outlawed,  has 
been  received  as  evidence  against  him  to  establish  a  joint  promise  by  all: 
p.  Ld.  Ellenb.  in  Songster  v.  Mazarredo,  1  Stark.  161 ;  post,  «  Partner- 
ship."  The  acceptance  of  a  bill  drawn  by  procuration,  admits  the 
agent's  signature  and  authority,  but  not  the  endorsement  by  the  same 
procuration:  Robinson  v.  Yarrow,  1  Moo.  150.  But,  where  the  .drawer 
and  payee  of  a  bill  delivers  it  to  any  other,  with  his  name  endorsed  there- 
on, proof  of  such  delivery,  with  the  name  endorsed,  is  sufficient,  without 
proving  the  signature :  Glover  v.  Thompson,  R.  &  M.  403.  Acceptance 
is  also  a.  prima  facie  admission  of  effects  in  hand :  Vere  v.  Lewis,  3T.R. 
183. 

The  payment  of  money  into  court  generally  precludes  the  deft,  from 
disputing  the  validity  of  the  bill,  or  showing  that  it  is  improperly  stamped, 
and  amounts  to  an  admission  of  an  endorsement :  Gutteridge  v.  Smith, 
2  H.  B.  374;  Israel  v.  Benjamin,  3  Camp.  40.  And  the  pit.  should,  on 
the  trial,  produce  the  rule;  and  it  will  not  suffice  to  call  the  attorney  to 
prove  that  he  took  the  money  out  of  court :  ib. 

When  the  pit.  proceeds  to  ascertain  the  ^damages,  by  executing  a  writ 
of  inquiry,  he  need  not  adduce  any  evidence,  but  should  produce  the  bill, 
to  substantiate  which,  however,  no  evidence  will  be  necessary,  Green  v. 
Hearne,  3  T.  R.  301 ;  for,  where  the  action  is  on  the  bill  itself,  letting 
judgment  go  by  default  is  an  admission  of  the  cause  of  action,  and  of  the 
deft/s  liability  to  the  amount  of  the  bill;  Anon  v.  Wils.  155,  Shepherd  v. 
Charter,  4  T.  R.  275 ;  and  the  amount  of  the  damages  alone  should  be 
substantiated  by  the  pit.,  or  can  be  controverted  by  the  deft. ;  and  the 
production  of  the  bill  is  required  only  that  it  may  be  ascertained  whether 
any  part  of  it  has  been  paid,/?.  Buller,  J.,  in  Green  v.  Hearne,  3  T.  R. 
301 ;  for  the  same  reagon,  the  deft,  cannot  give  in  evidence  any  matter 
in  defeasance  of  the  action:  E.  Ind.  Comp.  v.  Glover,  1  Str.  612.  The 
pit  is  entitled  to  nominal  damages,  though  he  do  not  produce  the  bill: 
Marshal  v.  Griffin,  R.  &  M .  41.    See  further  as  to  admissions,  ante,  277. 


BILL  OF  EXCEPTIONS. 

A  bill  of  exceptions  is  an  appeal  from  the  judgment  or  direction  of 
the  court,  or  of  the  judge  at  nisi  prius:  3  Salk.  155.     It  is  founded  on 
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matter  of  law,  or  on  a  point  of  law,  arising  out  of  a  matter  of  fact,  not 
denied,  B.  N.  P.  317,  3  Bl.  Com.  372,  either  as  to  the  competency  of  wit- 
nesses, Bent  v.  Baker,  3  T.  R.  87,  Bulkeley  v.  Butter,  2  B.  &  C.  442,  the 

admissibility  of  evidence,  1  Salk.  284,  or  the  legal  effect  of  it,T. 
[*318]  Raym.  404,  *1  W.  BL  R.  555,  3  Burr.  1693,  Cowp.  161, 2  W. 

Bl.  R.  929, s.  c,  Tidd,  911 ;  or  for  overruling  a  challenge,  or 
refusing  a  demurrer  to  evidence:  Cro.  Cfrr.  341 ;  2  H.  Bi.  208;  Show,  P. 
C.  120.  See  the  distinction  between  a  bill  of  exceptions  and  a  demurrer 
to  evidence,  drawn  by  Best,  J.,  2  B.  &  C.  446.  When  properly  tendered 
the  bill  must  be  signed  by  a  judge,  under  authority  of  13  Edw.  1  c.  31 ; 
2  B.  &  C.  446,  Show  P.  C.  120 ;  and,  if  the  bill  be  returned,  "  quod  non 
ita  est"  the  party  may  have  an  action  against  the  judge  for  a  false 
return:  B.  N.  P.  316;  2  Inst.  426.  The  statute  extends  to  inferior  courts, 
as  well  as  trials  at  bar  and  nisi  prius :  2  Inst.  247 ;  3  Salk.  355 :  B.  N. 
P.  316.  It  must  be  tendered  at  the  trial,  and  the  substance  of  it  re- 
duced into  writing :  ib.  The  court  will  in  no  case  grant  a  motion  for  a 
new  trial,  when  a  bill  of  exceptions  has  been  tendered,  unless  it  be  subse- 
quently abandoned:  2  Chit.  Rep.  272.  A  bill  of  exceptions  is  only  made 
use  of  on  writ  of  error ;  so  that,  where  a  writ  of  error  does  not  lie,  there 
can  be  no  bill  of  exceptions:  B.  N.  P.  316,  A.;  1  W.  Bl.  679.  It  will  not 
be  allowed  in  criminal  cases:  ib.  316,  a.;  Willes,  535.  And,  after  the 
seal  of  the  judges  has  been  affixed  thereto,  the  truth  of  the  matters  therein 
contained  can  never  afterwards  be  doubted :  Show.  P.  C.  120;  B.  N.  P. 
316,  a.  If  a  party  tenders  a  bill  of  exceptions,  and  before  the  return 
thereof  brings  a  writ  of  error,  he  will  be  deemed  to  have  waived  his  bill: 
Dillon  v.  Parker,  1  Bing.  17.  No  bill  of  exceptions  will  lie  when 
matter  referred  by  the  judge  is  not  conclusive  evidence ;  and  the  proper 
mode  of  proceeding  is  by  demurrer  to  evidence :  T.  Raym.  404 ;  2  B.  ft 
G.  446.  The  subsequent  proceedings  on  the  writ  of  error  are  the  same 
as  in  other  cases :  and,  if  it  be  reversed,  a  venire  de  novo  issues,  which  is 
made  returnable  in  the  Court  of  King's  Bench,  though  the  judgment  was 
given  in  the  Common  Pleas,  3  T.  R.  26,  or  in  the  Court  of  Great  Sessions, 
in  Wales :  2  T.  R.  125-6.  A  bill  of  exceptions  will  not  be  included  in 
the  taxation  of  costs,  in  the  court  below,  it  being  no  part  of  the  record, 
till  carried  into  the  court  of  error,  where  it  then  becomes  a  part  of  the 
record  there,  by  the  judge's  seal  being  acknowledged:  Gardner  v. 
BailUe,  1  B.  &  P.  S3. 


BILL  OP  LADING. 

Its*  Effect  in  Evidence.]  A  bill  of  lading  is  written  evidence  of  a 
contract  for  the  carriage  and  delivery  of  goods  sent  by  sea  for  a  certain 
freight :  p.  Ld.  Loughb.,  1  H.  Bl.  358.  The  interest  in  goods  may  be 
proved  by  the  production  of  the  bill  of  lading,  and  the  evidence  of  the 
captain  that  he  had  on  board  the  goods  mentioned  in  it:  1  Esp.  Rep.  373. 
The  bill  of  lading  itself  is  evidence  of  property  in  the  consignee:  2  Camp. 
38, 2  T.  R.  71,  5  T.  R.  683.  But,  if  the  master  guards  his  acknowledg- 
ment by  saying,  "contents  unknown,"  so  that  he  does  not  charge  himself 
with  the  receipt  of  any  goods  in  particular,  the  bill  of  lading  alone  is  not 
evidence  either  of  the  quantity  of  the  goods  or  of  property  in  the  con- 
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aignee ;  3  Taunt  363 ;  the  signature  of  the  master  must  be  proved,  and, 
if  it  be  endorsed,  proof  of  the  endorsement  will  be  necessary,  2  Phil.  Ev. 
48 ;  and  the  bill  of  lading  will  be  evidence  of  property  in  the  hands  of  the 
endorsee  or  holder,  1  Es.  373, 1  T.  R.  215;  and  it  will  be  such,  though 
the  endorsement  be  special  or  in  blank:  2  T.  R.  71,  Abbott  on  Ship.  392. 
Where  a  bill  of  lading  had  been  signed  by  a  master  of  a  vessel,  since 
deceased,  for  goods  to  be  delivered  to  a  consignee  or  his  assigns,  on  his 
paying  freight,  the  document  was  held  to  be  evidence  to  show  that  the 
consignee  had  an  insurable  interest  in  the  goods:  p.  Lawrence.  J.,  Had- 
dow  v.  Parry,  3  Taunt.  303.  Bills  of  lading  for  goods  and  merchandise 
to  be  carried  coastwise,  must  be  stamped,  by  55  G.  3,  e.  184,  sched. 


*BILL  OF  SALE.— See  Index.  [*319] 


BOARD  AND  LODGING. 

The  observations  as  to  the  pleadings  and  evidence  in  this  action,  wiH 
be  found  principally  collected,  post, "  Use  and  Occupation."  The  find- 
ing and  providing  the  board,  &c  should  be  proved  by  the  pit's  servants 
or  other  witnesses ;  and  the  agreement  as  to  the  sum  to  be  paid  also  proved: 
if  there  be  no  such  agreement,  then  the  value  of  the  board,  &c  should  be 
proved.    See  also  "  Work  and  Labour,"  "Goods  sold.1 


\» 


Precedents. 

BOARD  AND  LODOllfO  FOUND  AND  PROVIDED  FOR  DEFT. 

The  indebitatus  count  for  this  claim  is  as  ante,  130,  inserting  these  words:  For  cer- 
tain rooms,  apartments,  and  furniture,  of  the  said  pit.,  before  that  time  used  and  enjoyed 
by  the  said  deft,  at  his  special  instance,  &c,  and  by  the  permission  of  toe  said  pit, 
and  for  meat,  drink,  fire,  candles,  attendance,  and  other  necessaries  by  the  said  pit*  before 
that  time  found  and  provided  for  the  said  deft.,  and  at  his  like  special,  &c«;  and,  being  so 
indebted,  &c  (Conclusion  as  ante,  139.)  The  quantum  meruit  thereon  as  ante,  139, 
inserting  as  follows :  Had  before  that  time  permitted  the  said  deft  to  use  and  enjoy,  and 
that  he  the  said  deft,  had  accordingly  used  and  enjoyed  certain  other  rooms,  apartments, 
and  furniture  of  the  said  pit,  and  also  in  consideration  that  the  said  pit,  at  the  like 
special,  &c,  had  before  that  time  found  and  provided  other  meat,  drink,  fire,  candles, 
attendance,  and  necessaries,  for  the  said  deft,  he,  the  said  deft.,  undertook, -die.  (Co»- 
clusion,  ante,  139.)  ' 

FOE  NECESSARIES  FOUND  AND  PROVIDED  FOR  THIRD  PERSONS. 

Indebitatus  assumpsit  as  ante,  139,  inserting  them  words:  For  meat, drink,  washing, 
lodging,  and  other  necessaries  by  the  said  pit  before  that  time  found  and  provided  at  the 
special  instance,  &c,  for  one  A,  B.,  (or,  for  divers  persona)  And,  being  so  indebted,  &c., 
The  quantum  meruit  thereon  as  ante,  130,  inserting  as  follows :  Had  before  that  time 
found  and  provided  other  meat,  drink,  die.,  for  the  said  A.  B.,  (or,  for  divers  other  per- 
sona,) he,  the  said  deft,  undertook,  cVc. 
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BOND,  ACTION  ON. 

Form  of  Remedy,  320. 

Form  qf  Pleadings,  320. — Declaration,  ib. — When  necessary  to  state 

Condition  and  Breach,  ib. — When  not,  ib. — When  Breaches 

should  be  suggested,  ib. —  When  they  should  be  assigned,  321. 

— Several  Breaches,  ib. — Mode  qf  stating  them,  ib. — Pleas 

and  Replications,  322. 
Precedents. — Declaration  in  debt  on  Common  Money-Bond  in  K.  B. 

or  Exchequer,  322. — The  like  in  C.  P.,  ib. — Excuses  for  Pro- 

fert,  ib. 
Evidence  for  Plaintiff. — Bond,  fyc,  323. — Breaches,  ib. — Damages,  ib. 
Evidence  for  Defendant,  ib. 

[  *3S0  ]  *Form  of  Remedy. 

The  action  of  debt  lies  to  recover  money  due  on  single  bonds,  Com. 
Dig.  Debt,  A.  4, 1  T.  R.  40,  or  bonds  conditioned  for  the  payment  of 
money,  or  for  the  performance  of  any  other  act  by  or  against  the  parties 
thereto,  and  their  personal  representatives,  Com.  Dig.  Debt,  A.  4,  and 
against  the  heir  of  the  obligor,  if  he  be  expressly  named  in  the  deed  or 
against  a  devisee  having  legal  assets:  Bac.  Ab.  Heir;  7  East,  126.  But 
debt  does  not  lie  if  the  money  be  payable  by  instalments,  or  on  contin- 
gencies, and  the  whole  amount  be  not  due,  unless,  indeed,  the  payment 
be  secured  by  a  penalty,  as  is  usual:  Bac.  Ab.  Debt,B.  1  WUs.  80;  1  Lev. 
54 ;  1  Chit  PL  4  ed.  102.  An  action  of  covenant  may  be  supported,  3 
Lev.  119,  Com.  Dig.  Action,  1  M.  4,  but  it  is  not  usual  to  bring  it  See 
further, "  Debt."  A  promise  to  the  assignee  of  a  bond  to  pay  him  in  con- 
sideration of  forbearance,  may  be  sued  on  in  assumpsit:  1  Saund.  210, 
n.  /.    See  "Assumpsit." 

Form  qf  Pleadings. 

Declaration.']  The  form  of  the  declaration  relative  to  acts  of  debt  on 
specialties  here  applies.    See  "  Debt." 

The  deft,  must  be  declared  against  by  the  name  he  sealed:  3  Taunt 
504;  5  B.  &%A.  682.  A  declaration  against  him  by  his  right  name,  stating 
that  he,  by  the  wrong  name,  executed  the  bond,  is  bad :  ib.  If  it  appears 
on  the  face  of  the  declaration,  or  other  pleadings,  that  another  person 
jointly  sealed  the  bond,  it  will  be  bad  in  arrest  of  judgment,  1  Saund.  291, 
b.;  but  otherwise,  the  nonjoinder  can  only  be  taken  advantage  of  by  plea 
in  abatement:  ante  14.  In  an  action  against  one  of  several  obligors  on  a 
joint  and  several  bond,  it  is  usual  only  to  state  that  the  deft  made  the 
bond ;  but  it  should  seem,  that  if  it  be  stated  that  all  made  it,  the 'execu- 
tion by  the  deft,  alone  need  be  proved:  4  Camp.  34.  As  to  the  statement 
of  the  time  and  place  of  making  the  bond,  see  post,  "Deed."  A  profert 
of  the  bond  must  be  stated  as  in  other  actions  on  deeds ;  and,  as  to  the 
profert  see  "Deed."  As  to  the  mode  of  setting  out  the  bond,  see  post, 
"Deed." 

It  is  not  necessary  to  state  the  condition  and  breach  of  the  bond,  in 
pursuance  of  the  8th  and  9th  W.  3,  c.  1 1,  or  otherwise;  in  an  action  on  a 
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common  money-bond,  8  Anne,  c.  16,  s.  13,  1  Saund.  58,  5  ed.,  or  a  bond 
for  the  payment  of  a  sum  certain  at  a  day  certain,  as  a  post-obit  bond,  2 
B.  &  C.  82,  2  Camp.  285,  or  a  bail-bond,  2»B.  &  P.  446,  replevin-bond,  2 
Saund.  187,  or  a  petitioning  creditor's  bond,  3  East.  22,  7  T.  R.  300. 

On  the  other  hand,  all  other  bonds,  either  for  the  payment  of  money  by 
instalments,  6  East,  550, 1  B.  &  A.  214,  or  of  an  annuity,  8  T.  R.  126,  or 
for  performance  of  an  award,  6  East,  613, 14  East,  401,  or  for  the  per-  . 
formance  of  any  covenants  or  agreements,  are  within  the  statute,  2  Saund. 
187,,  n.  c;  and,  on  such  bonds,  the  condition  and  breach  must  appear  on 
the  record,  or  the  proceedings  will  be  erroneous:  5  T.  R.  636,  538;  2  Wils. 
377.  In  some  cases,  at  common  law,  and  independent  of  this  statute,  it  is 
frequently  necessary,  in  a  bond  for  performance  of  covenants,  where  deft, 
has  pleaded  a  general  performance,  to  assign  breaches :  see  infra,  j "  Re- 
plication" 

Where  the  deft,  suffers  a  judgment  by  default,  the  pit.  must  suggest  upon 
the  roll  such  breaches  as  he  complains  of,  if  the  breaches  have  riotlbeen 
already,  assigned  in  the  declaration.  So,  if  the  pit.  gets  judgment  on  a  de- 
murrer ;  so,  if  the  deft.,  instead  of  setting  forth  the  conditioh  of  the  bond 
upon  oyer,  and  pleading  performance,  plead  any  other  plea,  which  cannot 
lead  to  an  issue  on  the  breaches,  but  upon  which  the  pit.,  if  he  recovers, 
must  have  judgment  quod  recuperet.  If,  for  instance,  to  a  de- 
claration *as  on  a  common  money-bond,  he  plead  non  est  /tfo-[*321] 
turn,  8  T.  R.  255, 1  Esp.  Rep.  277,  or  non  est  factum,  and  that 
the  bond  was  obtained  by  fraud  and  covin,  5  M.  &  S.  60,  or  the  like,  the 
pit  in  making  up  the  issue,  immediately  after  entering  the  pleadings,  may 
suggest  the  breaches,  and  then  enter  the  award  of  venire:  5  M.  &  S.  60; 
8  T.  R.  255 ;  2  Arch.  Pr.  42,  293.  If,  after  the  first  inquisition  or  trial, 
deft,  be  guilty  of  further  breaches,  the  pit.  in  order  to  obtain  damages  for 
them,  must  sue  out  a  scire  facias  on  the  judgment,  and  thereupon  suggest 
the  further  breaches,  and  so  proceed  to  judgment :  ib.  44. 

The  usual  and  best  mode  of  declaring,  in  these  cases  is  to  declare  as 
upon  a  common  money-bond ;  and  the  breaches  should  (unless  a  judg- 
ment by  default  be  expected)  be  reserved  for  the  replication,  because  the 
deft,  in  rejoining,  can  only  present  one  answer  to  each  breach;  whereas, 
in  pleading  to  the  declaration,  he  may  answer  each  breach  by  any  num- 
ber of  pleas:  2  Chit.  PI.  4  ed.  440.  If  the  deft,  sets  forth  the  condition 
upon  oyer,  and  pleads  performance,  or  any  other  plea  leading  to  the 
breaches,  the  pit  then  assigns  them  in  his  replication,  and  the  defendant, 
in  his  rejoinder,  takes  issue  on  them.  * 

The  pit  cannot  assign,  as  well  as  suggest,  breaches  in  his  replication : 
2  Saund.  187,  5  ed. 

According  to  the  above  statute  of  Wil.,  the  pit  may  assign  or  suggest 
as  may  breaches  as  he  thinks  fit.  If  only  one  breach* be  assigned  in  the 
replication,  it  is  not  necessary  to  state  it  in  terms  to  be  according  to  the 
form  of  the  statute;  and  it  is  doubtful  whether  it  be  necessary  in  any  case: 
13  East,  1 ;  2  Saund.  187,  a.,  5  ed 

The  breach  must  be  stated  according  to  the  facts,  and  with  certainty 
and  particularity,  that  the  deft,  may  know  what  he  is  called  upon  to  an- 
swer. A  replication,  stating  a  breach,  should  conclude  with  a  verification : 
2  Burr.  774 ;  1  Saund.  101-2.  If  the  plea  does  not  amount  to  a  plea  of 
general  performance,  but  puts  in  issue  a  particular  fact,  pit.  need  only 
deny  that  fact:  see  the  rule,  infra. 


$21  BOND,  ACTION  ON. 

In  debt  on  a  bond,  continued  for  the  performance  of  an  award,  if  the 
deft,  has  pleaded  no  award,  the  replication  must  state  the  whole  of  the 
award  verbatim,  and  also  assign  a  breach :  Willes,  IS ;  2  Saund.  62,  &, 
n.  5;  1  Saund.  103,  n.  4,  317.  See  the  mode,  1  Price,  109,  6  Taunt  45, 
47.  If,  to  debt  on  a  bastardy  or  indemnity  bond,  the  deft,  plead  non  dam- 
nifieatus,  the  pit.  must  reply  specially,  setting  forth  how  he  was  damni- 
fied: see  Chit.  PI.  4  ed.  504-5.  Upon  a  bond  conditioned  that  a  collector 
of  poor  rates  shall  render  an  account  of  moneys  received,  after  general 
performance  pleaded,  it  is  necessary  to  reply  that  he  received  moneys  to 
be  accounted  for:  6  Taunt  45 ;  1  Marsh,  441,  s.  c>  semb.,  overruling  1 
Price,  109;  and  see  Doug.  214.  But,  where  to  debt  on  bond  the  defend- 
ant craved  oyer,  and,  after  reciting  a  mortgage-deed,  which  showed  the 
condition  to  be  for  payment  of  a  sum  of  money  on  a  day  specified,  accord- 
ing to  the  tenor  of  a  proviso  contained  in  the  indenture  and  for*the  per- 
formance of  the  covenant  therein  pleaded,  that  there  was  no  negative  or 
disjunctive  covenants  in  the  indenture,  and  that  he  paid  the  money  men- 
tioned in  the  condition,  on  the  day  therein  specified,  according  to  the  effect 
thereof,  and  performed  all  the  covenants  and  provisoes  in  the  indenture, 
on  his  part  to  be  performed,  and  the  pit  in  his  replication,  took  issue  gene- 
rally on  the  non-payment  of  the  money,  and  concluded  to  the  country,  on 
special  demurrer,  assigning  for  causes  that  it  should  have  concluded  with 
a  verification,  and  that  no  breach  of  the  condition  was  assigned,  according 
to  the  8  and  9  W.  3,  c.  11,*.  6,  it  was  held  that  such  replication  was  good, 
as  the  only  point  in  issue  was  the  payment  of  the  money,  and  as  the  pit 
had  therein  denied  the  whole  substance  of  the  deft's  plea :  5  Moo.  198. 
And  a  plea  (to  a  declaration  on  a  bond,  conditioned,  amongst  other  things, 
for  the  payment  of  £3000),  that  all  the  sums  of  money,  which 
[*322]  became  *due  on  the  bond,  were  paid,  may  be  replied  to  gene- 
rally by  a  general  denial  of  the  words  of  the  plea,  without  assign- 
ing any  breach:  2  Chit  Rep.  697. 

Pleas  and  Replications.]  For  the  general  law  relating  to  these,  see 
"  Deed,"  "  Debt."  The  qualities  of,  and  necessary  pleas  and  replications 
in,  actions  on  bonds,  within  the  8  and  9  W.  3,  may  be  collected  from  the 
preceding  notes.  At  common  law,  and  independent  of  this  statute,  it  is 
frequently  necessary,  in  a  bond  for  performance  of  covenants,  where  deft, 
has  pleaded  performance,  and  the  pit  has  not  assigned  the  breach  in  his 
declaration,  to  deny  the  effect  of  the  plea,  and  show  a  particular  breach ; 
the  rule  is,  that  in  all  cases  (except  in  the  case  of  an  award,  which  stands 
on  a  particular  ground),  when  the  deft  pleads  matter  of  excuse  which 
admits  a  non-performance,  it  is  sufficient  if  the  pit.  deny  the  plea,  and  he 
need  not  assign  a  breach  in  his  replication;  but  it  is  otherwise  where  deft 
has  pleaded  performance,  or,  in  other  words,  where  the  plea  does  not  put 
in  issue  any  particular  fact  or  breach:  Willes,  18, 13 :  see  instances,  supra. 


Precedents* 

DECLARATION  IN  DEBT  ON  COMMON  MONET-BOND  IN  K.  B.  OB  flXOHBQJJER. 

(Commencement  as  post,  "  Debt"  For  that  whereas  the  said  defts.  (ante,  320,  hereto- 
fore, to  wit,  on,  dtc.  (date  of  bond,)  at,  &c.  (venue,)  by  hie  certain  writing  obligatory, 
sealed  with  his  seal,  and  now  shown  to  the  court  here  (in  the  Exchequer,  say,  now  shown 
to  the  barons  of  his  majesty's  Exchequer  here,)  the  date  whereof  m  the  day  and  year 
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aforesaid,*  acknowledged  himself  to  be  held  and  firmly  bound  unto  the  said  pit  in  the 
mini  of  £1000,  above  demanded  to  be  paid  to  the  said  pit  Yet  the  said  deft,  (although  often 
requested  so  to  do,)  has  not  as  yet  paid  the  sum  of  £1000.  or  any  part  thereof,  to  the  said 
pit,  but,  so  to  do,  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refuses,  to  the  damage  of  the  said  pit  of  £10,  {After  this,  in  the  Exchequer,  say,  whereby 
he  is  less  able  to  satisfy,  onr  said  lord  the  king  the  debts  which  he  owes  his  majesty  at 
the  said  Exchequer;)  and  therefore  he  brings  his  suit,  &c.  (It  is  best  not  to  add  ana 
common  count*,  unless  the  cause  of  action  arising  on  them  be  not  merged  by  the  bond.) 

TBI  like  ih  a  P. 

The  form  in  C.  P.  is  the  same  as  the  preceding,  omitting  the  profert  above  in  italics, 
and  inserting  it  at  the  end,  and  instead  of  saying,  "  to  the  damage,"  &c.,  say :  "  Where- 
fore the  said  pit.  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of 

£ ;  and  therefore  he  brings  his  suit,  &c,    And  the  pit.  brings  here  into  court  the  said 

writing  obligatory,  sealed  as  aforesaid,  which  gives  sufficient  evidence  to  the  said  court 
here  of  the  debt  aforesaid,  in  form  aforesaid ;  the  date  whereof  is  the  day  and  year  in  that 
behalf  above-mentioned." 

COUNTS  OH  SEVERAL  BONDS. 

When  several  counts,  whether  on  the  same  or  on  more  than  one  bond,  they  are  as 
follows:  "And  whereas,  also,  the  said  deft.,  heretofore,  to  wit,  on,  &c,  at,  &c.,  by  his 
certain  other  writing  obligatory,  sealed,  &c.  (same  as  the  first  count  to  the  end,  and  then 
state.)  Which  said  several  sums  of  money  in  the  said  first  and  second  counts  mentioned, 
amount  together  to  the  said  sum  of  £     ■ ,  above  demanded.    Yet  the  said  deft,"  Ac. 

AWUVJOVT  IN  KXOVUI  OF  ▲  FftOrBST. 

%Jfihe  bond  be  lost,  o}c.,  instead  of  this  profert,  insert  an  averment  of  excuse,  thus: 
u  And  which  said  writing  obligatory  having  been  lost  by  lapse  of  time,"  or  "  destroyed 
by  accident,"  or  u  by  fire,"  &c  {or  when  in  the  defVs  possession,  "  being  in  the  posses 
..  .  ie  said  court  nere.") 


sion  of  the  said  deft.,")  "the  said  pit  cannot  produce 
{See  post,  ••  Deed,*9  as  to  profert) 

See  the  various  forms  of  declarations  in  Chit  PI.,  Index  to  Vol.  3,  title 
"  Bond,"  and  in  this  work,  under  each  particular  title;  as,  "BaiLBond,"  *u  Re-  [*323J 
plena-Bond)"  &&;  on  Jamaica  bond,  2  Chit  PI.  488 ;  on  bond  to  replace  stock, 
to.  442;  to  perform  covenant  on  another  indenture,  to.  444;  on  annuity-bond,  to.  442;  on 
bastardy-bond,  to.  440;  on  bonds  relating  to  the  character  in  which  the  party  sues,  or  is 
sued,  to.  464  to  470;  as  executors,  heirs,  etc.,  Trover,  to.  835. 

Pleas,  4"c]  Most  of  the  forms  of  Pleas,  &c.  relating  to  the  bonds  will  be  found,  post, 
title,  "  Deed}'  and  Chit  PI.,  Index  to  Vol.  3,  title,  "Debt." 

Suggestions,  <fc.  of  Breaches.]    See  forms  in  Tidfs  Forms,  ArchboUPs  Forms,  3 
ChitPl.  1209  to  1206. 


Evidence  for  Plaintiff. 

The  evidence  for  the  most  part,  will  be  found,  post,  title,  «  Deed,"  es- 
pecially as  to  producing  and  proving  the  bond.  If  the  bond  be  for  the 
performance  of  covenants  in  some  other  deed,  the  pit.  must  prove  the 
execution  of  the  latter  deed,  as  well  as  of  the  bond,  and  the  breach  of 
covenant.  If  pit.  sues  in  a  representative,  or  a  deft,  is  sued  in  such  cha- 
racter, see  the  evidence,  past,  a  Executors,"  "  Husband  and  Wife," 
"Heir." 

Breaches.']    If  the  deft,  pleads  a  plea  of  general  performance,  under 
which  pit.  assigns  breaches  in  his  replication,  and  deft,  takes  issue  there- 
vol.  i.  -    47 
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on,  the  burden  of  proving  the  breaches  lies  on  pit.,  and  which  must  be 
proved  as  assigned.  If  the  deft,  pleads  a  plea  of  special  performance,  and. 
on  which  pit.  takes  issue,  then,  it  should  seem,  the  burden  of  proving  per- 
formance lies  on  deft. 

If  the  breachesvare  suggested  on  the  roll,  after  a  judgment  by  default, 
the  pit.  must  prove  the  condition  of  the  bond,  and  all  the  other  facts  sug- 
gested, including  the  breaches :  1  Saund.  58,  d.  If  the  breaches  have 
been  suggested  on  the  roll,  after  judgment  for  the  pit.  on  demurrer,  some 
evidence  must  be  adduced  that  the  bond  produced,  and  in  which  the  con- 
ditions are  contained,  is  the  same  as  that  on  which  judgment  has  been 
obtained;  and  for  which  purpose  it  will  suffice  for  trie  pit's  attorney  to 
swear  that  the  bond  produced  is  the  instrument  delivered  to  him  to  bring 
the  action,  and  that  he  knows  of  no  other  of  the  same  date,  without  call- 
ing the  attesting  witness:  Pea.  Ev.  287;  2  Camp.  122,  s.  c. 

Damages.]  By  the  common  law,  the  penalty  or  security  on  forfeiture 
became  the  debt,  and  not  the  principal,  and  interest,  and  costs,  0  Burr. 
1370;  to  remedy  which,  the  8  and  9  W.  3,  and  4  Anne,  c.16,  were  passed] 
The  pit.  must  prove  the  amount  of  the  debt  and  damages:  2  Saund.  187, 
a.;  2  N.  R.  362.  The  amount  recoverable  must  depend  on  the  amount 
proved :  see  "  Damages."  The  jury  must  assess  them  for  the  breaches, 
as  in  ordinary  cases.  On  an  engagement  to  replace  stock,  the  pit.  may 
estimate  his  damages  either  according  to  the  price  of  stock  at  the  day 
appointed  for  replacing  it,  or  on  the  day  of  trial ;  1  Stark.  218.  As  to 
interest,  see  "  Interest."  It  is  in  all  cases  payable  on  bond,  though  not 
reserved :  7  T.  R.  124.  A  bond  conditioned  for  the  payment  of  a  smaller 
sum  bears  interest  from  the  day  of  payment,  though  it  be  given  volun- 
tarily, 1  Stark.  291,  7  T.  R.  124 ;  aliter  in  the  case  of  a  single  bond :  1  B. 
&  P.  337.  Where  no  day  of  payment  is  expressed,  interest  is  payable 
from  the  day  of  execution:  2  Stark.  Ev.  310. 

Evidence  for  Defendant. 

As  to  the  nature  of  the  evidence  in  general,  and  what  may  be  given  in 

evidence  with  reference  to  the  plea  pleaded,  see  "Deed,"  "Debt;" 

[*324]  *such  as  "Payment,"  "Escrow,"  "  Usury,"  "Duress,"  "Fraud," 

"Infancy,"  "Coverture,"  " Set-off,"  &c.     See  those  respective 

titles. 

[Under  the  plea  of  non  est  factum*lo  a  bond  executed  by  a  person  who 
could  not  write,  his  counsel  cannot  inquire  whether  it  were  read  over  to 
him,  nor  as  to  the  transaction  in  which  it  was  given.  Cranbrookv.  Dadd, 
5  C.  &  P.  402.  Nor,  under  this  plea,  can  a  party  show  that  he  was  mis- 
led as  to  the  legal  effect  of  the  bond,  if  at  the  time  of  execution  he  were 
competent  to  execute  it.  Edwards  v.  Brown,  1  C.  &  J.  307;  1  Tyr.  182, 
3Y.&J.423.] 

The  deft,  is  at  liberty  to  controvert  the  truth  of  the  breaches  suggested 
or  assigned ;  and  he  should  be  prepared  with  evidence  accordingly.  See 
1  Saund.  58,  d. 


BOUNDARIES.— See  Index. 
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BY-LAWS. 


Remedy  on  By-law.]  Where  a  by-law  enacts  a  penalty  to  be  incur- 
red, when  its  restrictions  are  not  complied  with,  debt  may  be  supported 
for  the  recovery  of  it,  1  Roll.  366,  /.  48,  1  Saund.  312,  d.,  Company  of 
Feltmakers  v.  Davis,  1  B.  &  P.  98,  or  assumpsit:  ib.  2  Lev.  252.  But, 
where  it  is  enacted  that  the  penalty  is  to  be  recovered  by  debt,  then 
debt  alone  can  be  maintained,  Com.  D.  By-Law,  D.  1?  or  it  may  be 
recovered  by  a  distress,  where  the  enactment  of  the  by-law  is  express : 
Kirk  v.  Nowill,  1  T.  R.  118 ;- 1  Roll.  367,  /.  5 ;  Com.  D.  By-Law,  D.  2. 

Pleading,  $c.]  In  declaring  on  a  by-law,  the  liability  of  the  deft, 
must  distinctly  appear.  So,  where  the  declaration  stated  merely  that  the 
penalty  was  incurred  ".under  and  by  virtue  of  a  certain  by-law,"  without 
setting  forth  the  charter  of  the  company  empowering  them  to  make  by- 
laws, it  was  held  bad  on  demurrer,  Company  of  Feltmakers  v.  Davis, 

1  B.  &  P.  98,  as  the  deft,  could  not  negative  its  validity:  ib.  100.  Where 
the  right  to  make  a  by-law  is  exercisable  in  a  select  part  of  a  corporation, 
that  power  must  be  shown  to  be  in  it :  The  King  v.  Bird,  13  East,  384 ; 
The  King  v.  Lyme  Regis,  Doug.  158-9.  So,  the  master,  wardens,  and 
commonalty  of  a  company  cannot  sue  for  a  penalty  forfeited  to  the  master 
and  wardens,  for  the  use  of  the  master,  wardens,  and  company :  Company ' 
of  Feltmakers  v.  Davis,  1  B.  &  P.  98;  Bodwic  v.  Fennell,  1  Wils.  235. 
But  the  deft's  liability  need  not  be  particularly  stated.  So,  where  a 
by-law  stated  that  deft,  was  to  pay  a  certain  sum  quarterly,  or  incur  a  " 
penalty  of  £5  per  annum,  a  general  breach  will  be  sufficient,  even  on  de- 
murrer or  in  arrest  of  judgment,  without  setting  forth  the  non-payment  on 
specific  quarterly  days:  1  Wils.  281.  A  plea  setting  up  a  by-law  as  a 
defence  must  show  the  authority  of  the  persons  making  it :  Company  qf 
Vintners  v.  Passey,  1  Burr.  235.  And,  in  debt  on  a  by-law,  any  rea- 
sonable excuse  may  be  given  in  evidence  under  the  plea  of  nil  debet: 
Carth.  483$  Cambridge  v.  Herring,  1  Lutw.  402,-  5i  Company  of  Vint- 
ners v.  Passey,  1  Burr.  239.  In  order  to  avoid  a  1^-law,  on  account  of 
its  being  unreasonable,  it  will  not  be  sufficient  to  show  a  possible  incon- 
venience to  arise  from  it:  the  inconvenience  must  appear  to  be  probable: 
The  King  v.  Ashwell,  12  East,  29.  Where  the  custom  is  relied  upon 
as  the  foundation  of  an  action  on  a  by-law,  it  must  be  proved,  Hesketh  v. 
Braddock,  2  Burr.  1858;  and,  if  it  be  not  shown  on  the  declaration, 
deft,  may  demur :  Company  of  Vintners  v.  Passey,  1  Burr.  235.  Sixty 
years'  usage  has  been  considered  as  evidence  of  a  custom :  Selw.  N.  P. 
1145. 

Evidence.].   A  corporation  has  an  implied  power  of  making  by-laws; 
but,  where  the  charter  gives  the  company  a  power  to  make  by-laws,  they 
can  only  make  them  in  such  cases  as  they  are  enabled  to  do  by  the  charter, 
for  such  power  given  by  the  charter  implies  a  negative  that  they 
shall  not  make  by-laws  in  any  *  other  cases,/?.  Ld.  Macclesfield,  [*325] 

2  P.  Wms.  209,  cited  in  the  King  v.  Bird,  13  East,  379 ;  a»d, 
though  there  be  no  express  power  by  their  charter  to  make  them :  Com. 
D.  By-Law,  A.;  sed  vide  Kirk  v.  Nowill,  1  T.  R.  118.    [A  by-law,  made 
by  a  prescriptive  company  of  the  city  of  London  (under  power  with  let- 
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ters  patent  to  make  by-laws,  and  fine  for  breach  of  them,)  that  on  the  day 
of  the  election  of  the  masters  an&  wardens  of  the  company,  in  wtych  the 
freemen  had  no  voice,  two  of  the  freemen  should  provide  a  dinner  for  all 
the  members  of  the  company,  and  pay  out  of  their  own  pockets  such 
expenses  thereof  as  should  be  incurred  beyond  a  certain  sum  allowed  for 
that  purpose,  or  be  fined  in  default,  is  a  bad  by-kw :  Scrivener9 8  Com- 
pany v.  Brooking,  2  Gale  &  Dav.  419.]  The  power  to  make  them  may 
be  upheld  by  an  ancient  custom;  as,  where  the  tenants  of  a  manor  make 
by-laws  for  the  good  order  of  the  tenants,  1  Roll  366,  /.  16;  or  without  a 
custom,  where  the  effect  of  it  was  the  public  good,  as  the  repair  of 
churches,  highways,  &c.  5  Co.  63  d.;  the  evidence  to  establish  which  will 
vary  according  to  the  circumstances.  See  respective  titles,  post,  "Char- 
ter," "Corporation."  Where  a  by-law  is  pleaded,  and  issue  taken 
thereon,  proof  that,  from  the  time  of  the  supposed  by-law,  the  usage  at 
elections  has  been  according  to  such  supposed  law,  affords  presumptive 
evidence  that  there  was  such  a  law,  although  it  cannot  be  produced:  Rex 
v.  Phillips,  Tr.  A.  D.  1749,  quoted,  B.  N.  P.  211-212. 


CARRIERS,  Actions  against  fob  Loss  of  Goods. 

Form  op  Remedy,  325. — Assumpsit,  ib. — Case,  ib. — Trover,  ib. 
Form  of  Pleadings,  326, — Declaration,  ib. — Plea,  ib. 
Precedents. — Declaration  against  Carrier  by  Land  for  loss  qf  a  Par- 
cel, 327. — Declaration  against  Carrier  by  Water  for  not  carry- 
ing Plaintiff,  328. 
Evidence  for  Plaintiff. — Proof  of  Defendant's  being  a  Carrier,  as 
stated,  328. — Proof  of  Delivery  of  Goods  to  him,  329. — Proof 
of  his  Duty  and  Liability,  330. — Proof  of  Breach  of  Duty 
and  Negligence,  331, — Proof  of  Value  of  Goods,  ib. 
Evidence  for  Defendant. — Fraud,  331. — Notice,  fyc,  restricting 
Liability #31  to  334.— Occident,  334.— Plaintiff's  Negligence, 
ib. — Illegal  Carriole,  ib. 
Competency  of  Witnesses,  334. 

Form  of  Remedy. 

Assumpsit  lies  against  a  carrier  for  the  breach  of  his  express  or  implied 
contract,  to  take  due  and  proper  care  of  goods  entrusted  to  him  to  carry 
for  the  pit. :  4  Mod.  92;  2  Salk.,  440 ;  Ross  v.  Johnson,  Burr.  2825.  But, 
as  the  liability  of  carriers  is  founded  on  common  law,  as  well  as  on  the 
contract,  case  is  sustainable,  and,  in  many  instances,  is  a  preferable 
remedy,  especially  where  there  is  any  doubt  as  to  the  number  of  the  per- 
sons to  be  made  defts.;  when,  by  proceeding  in  case,  a  plea  in  abatement 
for  the  non-joinder  of  parties  may  be  avoided,  and  the  joinder  of  too 
many  defts.  will  form  no  ground  of  nonsuit:  Govett  v.Radnidge,  3  East, 
62 ;  Anselly.  Waterkouse,  2  Chit.  Rep.  1 ;  Bretherton  v.  Wood,  3  B.  & 
B.  54,  6  Moore,  141,  154,  8,  s.  c;  Leslie  v.  Wilson,  ib.,  171.  Case  is 
also  preferable,  where  there  is  evidence  of  a  conversion,  as  a  count  in 
trover  may  be  added,  ib.;  and  a  defence  of  set-off,  Fletcher  v.  Dyche, 
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7  T.  R.  36,  or  of  deft.'s  bankruptcy,  Parker  v.  Norton,  6  T.  R.  695, 
1  Marsh.  184,  may  be  sometimes  thereby  avoided.    When  the  pit.  sues  in 
case,  the  action  must  be  against  deft,  on  his  common-law  liability :  6  Moo.   , 
54;  2  N.  R.  345. 

Trover  lies  against  a  carrier  for  an  act  done,  though  not  for  a  mere 
omission ;  as,  where  by  mistake  he  delivers  goods  to  a  wrong  person, 
trover  lies,  but  not  if  he  lose  them  by  accident:  Pinkerton  v.  Caslon  £ 
others,  2  B.  &  A.  702.  Trover  lies,  if  the  carrier  refuse  to  deliver  the 
goods  when  he  has  them  in  his  possession,  without  just  cause,  or  if  he 
has  tortuously  converted  the  goods,  as  by  unpacking  them  and  stealing : 
•flnon.,  Salk.  655.  But,  when  the  non-delivery  arises  from  an  inability 
to  deliver  the  goods,  as  when  they  have  been  lost  or  destroyed 
by  accident,  "however  he  may  be  liable  to  answer  in  another  [*326] 
form  of  action,  he  cannot  be  liable  in  this ;  so,  if  he  assert 
(falsely)  that  he  has  delivered  the  goods,  it  cannot  be  construed  into  a 
conversion,  Boss  v.  Johnson,  2  Bum  2525;  supra;  nor,  where  the  goods, 
have,  in  fact,  never  reached  him,  having  been  delivered  to  his  servant,  by 
whose  negligence  his  master  has  been  prevented  from  receiving  them, 
since  this  cannot  be  construed  into  any  conversion  by  him:  Taylor  v. 
,  2  Ld.  Raym.  792. 

[A  party  letting  out  his  carts,  which  plied  for  hire  on  the  public  wharfs, 
to  any  who  would  engage  them,  would  not,  it  seems,  be  deemed  a  com- 
mon carrier,  but  liable  for  loss  by  the  negligence  of  his  servants.  Brindv. 
Dale,  8  Car.  &  P.  209.] 

The  action  for  the  loss  of  goods  should  be  brought  in  the  name  of  the 
consignee  of  them,  when  they  are  sent  at  his  risk  (which  is  very  usual,) 
and  not  in  the  name  of  the  consignor:  Dawes  v.  Peck,  8T.H  330;  B.  N. 
P.  86 ;  3  P.  Wms.  186 ;  3  B.  &  P.  582.  If  the  consignee  had  no  property 
in  the  goods  at  the  time  of  the  delivery  to  the  carrier,  the  consignee  should 
sue:  ib.,  Sargent  v.  Morris,  3  B.  &  A.  277. 

Form  0/ Pleadings. 

In  a  declaration  in  assumpsit,  it  is  not  necessary  to  commence  it  with 
an  inducement  of  the  deft/s  being  a  common  carrier,  &c.  Thp  termini 
of  the  journey  must  be  correctly  described;  therefore,  where  the  contract 
-which  was  declared  upon  was  represented  in  the  declaration  to  be  for  the 
conveyance  of  goods  from  W.,  in  the  county  of  Middlesex,  to  T.,  in  Essex, 
when,  in  fact,  it  was  from  Aldgate,  in  the  city  of  London,  to  that  place, 
he  was  nonsuited :  Tucker  y.  Crackling,  2  Stark.  Rep.  385.  [In  case  for 
the  loss  of  a  trunk  against  a  carrier,  the  terminus  quo  is  immaterial,  as  the 
gist  of  the  action  was  the  non-delivery  at  the  proper  place  it  was  to  go,  to. 
Woodward  v.  Booth,  7  B.  «u  C.  303.  See  1  M.  &  Rob.  187 ;  5  C.  &  P. 
242.]  The  delivery  and  receipt  of  the  goods  must  be  alleged  in  such  a 
manner  as  to  show  the  existence  of  the  contract,  for  the  breach  of  which 
he  declares:  Max  v.  Roberts,  12  East,  89.  The  pit.  need  only  state  the 
nature  of  the  goods  delivered  to  deft.,  with  a  certainty  of  description  to  a 
common  intent :  thus,  "  a  carrier's  pack"  has  been  held  a  sufficient  de- 
scription; and  so,  it  was  sufficient  where  the  declaration  stated  so  many 
"  sets  of  gold  buttons,  and  a  set  of  Turkey  stones  and  garnets;"  for  to  such 
as  are  conversant  with  those  things,  it  is  well  known  what  a  set  is,  and  in 
what  number  the  precious  stones  are  usually  placed  in  such  sets:  Cham- 
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berlain  v.  Cook,  2  Ventr.  78;  2  Saund.  74,  ai;  Jerem.  Car.  182.  In  stating 
the  contract,  if  the  carrier  only  limits  his  responsibility,  that  need  not  be 
v  noticed  in  pleading;  but,  if  a  stipulation  be  made,  that,  under  certain  cir- 
cumstances, he  shall  not  be  liable  at  all,  that  must  be  stated,  p.  Abbott, 
C.  J.,  Latham  v.  Rutty,  2  B.  &  C.  22;  therefore,  if  the  carrier  excepts  his 
liability  from  loss  occasioned  by  fire  or  robbery,  &c.  it  must  be  so  stated, 
ib.;  or,  if  he  give  notice  that  he  will  not  pay  any  thing  for  loss  of  goods 
which  exceed  dB5,  it  must  be  set  out ;  but  if  he  give  notice  that  he  will 
not  pay  more  than  £5  for  the  loss  of  any  goods,  such  exception  need  not 
be  noticed:  Clarke  v.  Gray,  6  East,  563.  It  is  sufficient  to  allege  the 
reward  generally,  without  showing  what  reward:  Dalston  v.  Jans  on,  1 
Ld.  Raynt  58;  13  East,  114,  a.  Chit.  PL  357.  The  breach  must  be  stated 
with  precision:  Mayor  v.  Humphries,  1  C.  &  P.  251.  An  allegation,  that 
the  deft,  so  carelessly  and  negligently  conducted  himself,  that  by  means 
thereof  the  goods  were  lost,  is  of  such  a  nature  as  to  admit  of  proof  of 
gross  negligence:  Smith  v.  Home,  2  Moo.  18,  s.  c;  3  Taunt  144. 

In  a  declaration  in  Case,  it  is  not  necessary  to  state  the  custom  of  the 
realm  as  to  carriers,  as  the  action  is  founded  on  the  general  obligation  of 
the  law,  and  ex  delicto  for  acting  against  it:  Ansellv.  Waterhouse,2  Chit. 
Rep.  3,  4.  But  the  declaration  should  show  the  deft,  was  a  common  car- 
rier, or  some  other  fact,  to  show  his  common-law  duty,  and  liability,  ante, 
324.  The  declaration  must  show  a  duty:  [see  Pozzi  v.  Shipton,  1  Perr. 
&  Dav.  4.]  A  count  had  better  be  inserted,  stating  defts.  to  be  owners  of 
a  general  conveyance,  carrying  the  goods  of  all  indiscriminately;  other- 
wise a  plea  in  abatement  may  be  made  available:  Chamberlain  v.  Cooke, 
2  Vent.  78.  The  other  points  as  to  a  declaration  in  assumpsit  will  be  here 
applicable:  supra. 

Plea.']    This  must  in  general,  be  the  general  issue :  post, "  Case." 

[Plea,  in  an  action  against  a  carrier  for  loss  by  negligence,  that  the 
goods  were  undertaken  to  be  carried,  &c,  on  an  express  condition  that  the 
pit's  servant  was  to  accompany  and  watch  over  them,  and  that  the  loss 
was  occasioned  by  his  neglect  so  to  do,  and  not  through  the  negligence  of 
the  deft.;  held  bad,  as  amounting  to  the  general  issue.  Brindv.  Dale, 
2  Mees.  &  W.  .775.] 


[*327]  ''Precedents. 

AGAINST  A  CARRIER  FOR  LOSING  A  PARCEL. 

(Commencement  of  Declaration,  poet,  "  Declaration.")  For  that  whereas  the  said  deft, 
before  and  at  the  time  of  the  delivery  of  the  parcel,  goods,  and  chattels  to  him,  as  here- 
inafter next  mentioned,  was,  and  thence  hitherto  hath  been,  and  still  is,  a  common  carrier 

of  goods  and  chattels  for  hire,  on  a  certain  journey,  to  wit,  from to  , 

to  wit,  at,  &c.  AnB  whereas,  also,  the  said  pit,  whilst  the  said  deft,  was  such  common 
carrier,  as  aforesaid,  to  wit,  on,  &c,  to  wit,  at,  &c.;  {the  venue,)  caused  to  be  delivered 
to  him,  the  said  deft,  and  the  said  deft,  then  and  there  accepted,  and  received  of  and 
from  the  said  pit,  a  certain  parcel,  containing  divers  goods  and  chattels,  to  wit,  &c 
(specify  the  articles  fully  and  particularly,)  of  the  said  pit,  of  great  value,  to  wit,  of  the 
value  of  £ — ,  to  be  safely  and  securely  carried  and  conveyed  by  him,  the  said  deft.,  from 

aforesaid  to aforesaid,  and  there,  to  wit,  at,  &c.  aforesaid,  safely  and 

securely  to  be  delivered  for  the  said  pit,  for  certain  reasonable  reward  to  htm,  the  said 
deft,  in  that  behalf.  Yet  the  said  deft,  not  regarding  his  duty  as  such  common  carrier, 
as  aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  subtly  to  deceive, 


CARRIERS,  ACTIONS  AGAINST  FOR  LOSS  OF  GOODS.        327 


defraud,  and  injure  the  said  pit  in  this  behalf,  did  not,  nor  would,  safely  or  securely  carry 

or  convey  the  said  parcel  ana  its  contents  aforesaid,  from —  aforesaid  to  ■ 

aforesaid,  nor  there,  to  wit,  at  — — —  aforesaid,  safely  or  securely  deliver  the  same 


for  him,  the  said  pit;  but,  on  the  contrary  thereof,  he,  the  said  deft.,  so  being  such  com* 
mou  carrier  as  aforesaid,  so  carelessly  and  negligently  behaved  and  conducted  himself, 
in  the  premises,  that  by  and  through  the  carelessness,  negligence,  and  default  of  the  said 
deft,  in  the  premises,  the  said  parcel  and  its  contents  aforesaid,  being  of  the  value  afore- 
said, became  and  were  wholly  lost  to  the  said  A.  B»,  to  wit,  at,  £&,  aforesaid.  And 
whereas,  also,  heretofore,  to  wit,  on,  &c.,  aforesaid,  at,  &c.  aforesaid,  to  wit,  at,  &a  afore- 
said, the  said  pit,  at  the  said  deft's  special  instance  and  request,  caused  to  be  delivered 
to  the  said  deft,  a  certain  other  parcel,  containing  certain  other  goods  and  chattels,  to  wit, 
dee.,  of  him,  the  said  pit,  of  great  value,  to  wit,  of  the  value  or  JE — ,  to  be  taken  care  of, 
and  safely  and  securely  carried  and  conveyed  by  him,  the  said  deft.,  on  a  certain  journey 

to aforesaid,  and  there,  to  wit,  at aforesaid,  to  be  safely  and  securely 

delivered  by  the  said  deft,  for  the  said  pit,  within  a  reasonable  time  then  next  following, 
for  certain  hire  and  reward  to  the  said  deft,  in  that  behalf;  and,  although  the  said  deft 
then  and  there  accepted,  and  had  and  received,  the  said  last-mentioned  parcel  and  its 
contents  aforesaid,  for  the  purpose  aforesaid,  and  undertook  the  carriage,  conveyance,  and 
delivery  thereof,  as  aforesaid,  within  such  reasonable  time,  as  aforesaid,  and  although  a 
reasonable  time  for  the  carriage,  conveyance,  and  delivery  thereof,  as  aforesaid,  hath  long 
since  elapsed,  yet  the  said  deft,  not  regarding  his  duty  in  that  behalf,  but  contriving,  and 
fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  pit  in  this 
respect,  did  not,  nor  would,  within  such  reasonable  time,  as  aforesaid,  or  at  any  time 
afterwards,  (although  often  requested  so  to  do,)  take  care  of,  or  safely  or  securely  cany 
and  convey,  the  said  last-mentioned  parcel  and  its  contents  aforesaid  on  the  said  journey  to 
— —  aforesaid,  nor  there  to  wit,  at  — — —  aforesaid,  safely  or  securely  deliver  the 
same  for  the  said  pit,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do ;  and  by 
means  of  the  negligence  and  improper  conduct  of  the  said  deft,  in  that  behalf,  the  said 
last-mentioned  box  and  its  contents  aforesaid  have  not  yet  been  delivered  to  or  for  him, 

the  said  deft.,  at aforesaid,  or  elsewhere,  and  are  wholly  lost  to  the  said  pit, 

'  to  wit,  at,  &c.,  aforesaid.  [Add  a  count  in  trover,  if  there  be  any  evidence  of  a  conver- 
sion, 3  East,  70,  ante,  325.  Add  a  count,  merely  stating  the  deft,  had  that  custody  of 
the  goods,  to  be  taken  care  of  by  him,  and  that  he  took  such  bad  care  thereof,  that  they 
became  wholly  lost  to  pit.] 

*DEOLARATION  IH  ASSUMPSIT  AGAINST  CAPTAIN  OP  VESSEL   FOR  NOT  CAMMING    {"* 328*1 
PLT.  AS  PASSENGER  THE  WHOLE  VOYAGE,  BUT  FOR  ONLY  PABT,  WHEREBY  PLT. 
WAS  OBLIGED  TO  PROCURE  ANOTHER  CONVEYANCE. 

For  that  whereas  the  said  deft.,  before  and  at  the  time  of  the  making  of  his  promise  and 
undertaking  hereafter  next  mentioned,  was  the  master  or  commander  of  a  certain  ship  or 
vessel,  called  and  known  by  the  name  of  the  ,  and  which  said  ship  or  vessel  was 
then,  lying  and  being  in  certain  parts  beyond  the  seas,  to  wit,  at  Bengal,  and  bound  on  a 
voyage  from  thence  to  England,  to  wit,  at,  &c.  (venue.)  And  whereas,  also  the  said  deft., 
so  being  the  master  and  commander  of  the  said  ship  or  vessel,  as  aforesaid,  thereupon, 
heretofore,  to  wit,  on  the  20th  Nov.  1820,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  in  consideration  that  pit,  at  the  special  instance  and  request  of  the  said 
deft,  would  pay  to  him,  the  said  deft.,  a  certain  sum  of  money,  to  wit,  the  sum  of  £—, 
of  lawful  money,  &c.,  for  the  use  and  occupation  of  the  starboard  side  of  the  great  cabin 
of  the  said  ship  (according  to  the  fact,')  during  her  expected  voyage  from afore- 
said to  England  aforesaid,  the  said  deft,  then  and  there  faithfully  promised  the  said  pit. 
to  sufter  and  permit  her  to  have  the  use  and  occupation  of  the  starboard  side  of  the  said 
cabin  of  the  said  ship  or  vessel,  during  the  said  voyage,  and  to  carry  and  convey,  and  cause 
and  procure  to  be  carried  and  conveyed,  her,  the  said  pit,  in  and  on  board  of  the  said  ship 
or  vessel,  from aforesaid  to  England  aforesaid,  on  the  said  voyage,  in  a  reason- 
able time  the  next  following.  That  the  said  pit,  confiding  in  the  said  promise  and  under- 
taking of  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c. 
(venue,)  aforesaid,  did  pay  to  the  said  deft,  the  said  sum  of  money,  and  did  take  possession 
of  the  said  starboard  side  of  the  great  cabin  of  the  said  ship  or  vessel,  and  was  then  and 
there  accepted  and  received  by  the  said  deft  as  a  passenger  m  and  on  board  of  the  said 
ship  or  vessel,  to  be  carried  and  conveyed  in  and  on  board  of  the  said  ship  or  vessel  from 
■  aforesaid  to  England  aforesaid.  Yet  the  said  deft,  not  regarding  his  said  pro- 
mise, etc,  did  not  nor  would  carry  or  convoy,  or  cause  or  procure  to  be  carried  and  con- 
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veyed,  the  said  pit  as  a  passenger  in  and  on  board  of  the  said  ship  or  vessel,  (ran  — — 
aforesaid  to  England  aforesaid,  in  a  reasonable  time  than  next  following;  bat,  on  the  con- 
trary thereof,  the  said  deft,  afterwards,  to  wit,  on,  &c.,  in  certain  parts  beyond  the  seas, 
to  wit,  at  — — ,  that  is  to  say,  at,  &c.  (venue  f)  aforesaid  wrongfully  and  injuriously  hin- 
dered and  prevented  the  said  pit  from  having  the  free  use,  occupation,  and  enjoyment 
of  the  said  cabin,  as  she  of  right,  bv  means  of  the  premises,  ought  to  have  had ;  and  then 
and  there  wholly  neglected  and  refused  any  longer  to  proceed  with  the  said  ship  or  vessel, 
on  the  said  voyage,  or  to  carry  or  convey,  or  cause  or  procure  to  be  carried  or  conveyed, 
the  said  pit  therein,  or  in  any  other  ship  or  vessel,  during  the  residue  of  the  said  voyage, 
or  in  any  manner  whatsoever  to  carry  or  convey  her  to  England  aforesaid.  That,  by  means 
of  the  said  premises,  the  said  pit  was  then  and  there  put  to  great  inconvenience,  tremble, 
and  expense,  to  wit,  an  expense  of  £300,  and  was  forced  and  obliged  to  qnit  and  leave 
the  said  ship,  and  delay  proceeding  to  England  for  a  long  space  of  time,  to  wit,  for  the 
space  of  three  months  then  next  following,  and  was  pot  to  great  expense  of  her  moneys, 
to  wit,  the  expense  of  £300,  in  and  about  the  procuring  a  passage  and  conveyance  in  a 
certain  other  ship  or  vessel  to  England  aforesaid,  and  was  also  hindered  and  prevented  from 
following  her  lawful  and  necessary  affairs  and  business  in  England  aforesaid,  and  lost 
and  was  deprived  of  the  said  money  so  paid  to  the  said  deft.,  as  aforesaid,  and  was  other- 
wise much  injured  and  damaged,  to  wit,  at,  &c.,  (venue,)  aforesaid. 
See  other  forms  of  declarations,  Index  to  3  Chit  PL,  tit,  "  Carriers:' 


Evidence  for  Plaintiff. 

Proof  of  Defendant's  being  a  Carrier.]  It  has  been  held,  that  any 
person  undertaking  for  hire  to  carry  the  goods  of  all  persons  indifferently, 
is  to  be  considered  a  common  carrier,  Oisbourn  v.  Hurst,  1  Salk.  249, 
Cro.  Eliz.  96 ;  as,  the  owners  and  masters  of  vessels,  Morse  v.  Slue,  2 
Lev.  69 ;  a  wharfinger  conveying  goods  from  his  wharf  to  the  vessel  in 
his  own  lighters,  Mavingv.  Todd,  1  Stark.  72;  hoymen,  Wdrdellv.  Mou- 
siliyan,  2  Esp.  Rep.  693 ;  bargemen,  Rick  v.  Kneeland,  Cro. 
[*329]  J.  330 ;  the  proprietors  of  *stage  coaches,  or  of  mail  coaches, 
carrying  goods,  passengers,  &c.  White  v.  Boulton,  Pea.  Rep.  80 ; 
or  of  common  waggons,  Jer.  Car.  11  &c,  Coggsv.  Bernard,  2  Ld.  Raym. 
918,  Morse  v.  Slue,  T.  Raym.  220,  1  Salk.  249,  282 ;  or  of  a  stage  van, 
Bex  v.  Middleton,  3  B.  &  C.  164.  Where  the  deft,  is  not  a  common  car- 
rier, but  has  expressly  undertaken  to  carry  the  goods  safely,  it  is  necessa- 
ry for  the  pit.  to  prove  what  the  terms  of  the  defies  undertaking  were; 
and  he  will  be  liable  for  any  damage  which  he  sustains,  arising  out  of  a 
breach  of  such  undertaking:  Robinson  v.  Dunmore,  2  B.  &  P.  416. 
These  facts  are  generally  matter  of  parol  evidence,  and  may  generally  be 
proved  by  the  agents  or  servants  who  received  or  assisted  in  conveying 
the  goods. 

To  prove  the  ownership  of  several  defts.,  and  their  liability  as  common 
carriers  for  the  loss  of  a  parcel  sent  by  their  coach,  the  registry-book 
kept  in  Somerset  House  of  licenses  granted  is  insufficient,  unless  they  be 
shown  to  be  connected  therewith:  StrotAerv.  fVillan,  4  Camp.  24.  [The 
inscription  on  a  stage-coach  of  the  name  of  the  party  licensed  to  use  it,  is 
evidence  against  him  of  ownership,  in  an  action :  Barford  v.  Nelson,  1 
B.  &  Adol.  571.] 

Proof  of  Delivery  of  Plaintiff's  Goods,  c>c.]  Pit  must  prove  the  de- 
liverv  of  the  goods  lost  to  the  carrier,  either  in  person,  or  to  the  servant 
regularly  employed  by  him  in  the  business.  In  an  action  against  the  pro- 
prietor of  a  stage  coach  for  the  loss  of  a  parcel,  it  is  sufficient  to  prove  a 
delivery  of  it  to  the  driver:   Williams  v.  Cranston,  2  Stark.  82.     A 
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promise  made  by  the  book-keeper  of  a  carrier  at  the  office,  to  make  com- 
pensation for  the  loss  of  a  parcel,  cannot,  however,  be  adduced  against  the 
carrier  as  evidence  of  the  delivery,  unless  the  book-keeper  be'shown  to  be 
his  general  agent :  Olive  v.  Eames,  2  Stark.  181.  Where  the  goods  are 
left  for  a  carrier  in  an  inn-yard  or  w&re-house,  at  which  other  carriers  put 
up,  it  will  not  be  considered  a  delivery,  so  as  to  charge  him,  without  a 
special  notice  of  their  being  so  delivered,  or  some  previous  instructions 
to  that  effect,  Selway  v.  Holloway,  1  Ld.  Raym.  46;  as,  that  the  carrier 
advertised  or  notified  that  they  were  to  be  delivered  there,  or  that  deft 
was  in  the  habit  of  receiving  goods  there,  Edwards  v.  Sherratt,  1  East, 
604 ;  or  unless  the  goods  be  booked,  or  a  receipt  taken :  Bnckman  v.  Levi, 
3  Gamp.  414.  Where  the  carriage  is  by  means  of  the  post-office,  it  will 
not  be  a  sufficient  delivery  to  make  the  consignee  liable  for  the  loss,  if  the 
letter  was  only  given  to  a  bell-man :  Hawkins  v.  Suit,  Pea.  Rep.  186. 
The  delivery  may  be  proved  by  the  witness  who  left  or  delivered  them, 
and  he  must  say  where  he  delivered  them.  If  he  got  a  receipt  for  them, 
he  should  be  subpoenaed  to  produce  and  prove  it;  and,  if  they  were  entered 
in  a  book  kept  by  the  carrier,  notice  should  be  given  him  to  produce  it 
If  the  goods  were  sent  by  a  coach,  notice  to  produce  the  way-bill  should 
be  given.  It  also  should  be  proved  what  orders  were  given  at  the  time 
as  to  the  carriage  of  the  goods  and  place  of  destination,  and  what  was  the 
written  direction  upon  them.  Where  the  carriage  of  goods  does  not  ex- 
ceed £20,  the  receipt  of  the  carrier  will  be  received  in  evidence  without  a 
stamp,  though  the  value  of  the  goods  exceeded  that  sum;  Latham  v. 
Rut  ley,  R.  &  M.  13 ;  Chadwick  v.  Silts,  ib.  14. 

Proof  of  Plaintiff's  Property  in  the  Goods.']  In  the  case  of  an  im- 
plied contract,  property  in  the  goods  must  be  proved  to  be  in  the  pit 
which  may  be  done  in  the  usual  way,  by  evidence  of  possession  and  acts 
of  ownership,  as,  by  producing  the  bill  of  lading,  Brown  v.  Hodgson,  2 
Camp.  36;  because,  by  delivery  to  a  carrier,  the  property  in  the  goods  is 
generally  held  to  vest  in  the  vendee  or  consignee,  when  he  alone  would 
be  entitled  to  sue :  Dawes  v.  Peck,  8  T.  R.  300 ;  3  B.  &  P.  584.  But 
where,  on  the  production  of  the  bill  of  lading,  it  appears  that  the  shippers 
of  the  goods  were  agents  of  the  consignees,  and  had  paid  the  freight,  Ld. 
Ellenb.  held  that  a  sufficient  privity  of  contract  was  established 
to  enable  the  pits,  to  recover:  Joseph  and  others  v.  *Knox,  3  [*33(>3 
Camp.  321.  Where,  however,  no  freight  was  paid  by  the  con- 
signor, and  the  terms  of  the  bill  of  lading  were  that  the  goods  were  ship- 
ped "for  and  on  account  of  the  consignee,"  the  consignor  could  not  main- 
tain an  action  for  the  loss,  no  property  being  recognized  in  him :  2  Camp. 
36; \  Jacobs  v.  Nets  oh,  3  Taunt.  423;  5  Burr.  2681.  The  payment  of 
freight  seems  to  have  been  considered  by  Lawrence,  J.9  in  3  Camp.  640,  as 
making  no  difference  in  the  right  of  the  consignor  to  maintain  an  action 
against  a  carrier.  In  Moore  and  others  v.  Wilson,  the  pit.  averred,  that 
the  hire  of  the  carrier  was  to  be  paid  by  him ;  but  the  proof  was  that  the 
hire  was  to  be  paid  by  the  consignee.  Butler,  J.,  said  "  that,  whatever 
might  be  the  contract  between  the  vendor  and  the  vendee,  the  agreement 
for  the  carriage  was  between  the  vendor  and  the  carrier,  the  former  of 
whom  was  by  law  liable ;"  and  the  pit.  recovered:  1  T.  R.  659.  When, 
by  a  bill  of  lading,  the  captain  was  to  deliver  the  goods  for  the  consignor, 
and,  in  his  name,  to  the  consignee,  and,  at  the  time  of  shipment,  the  con- 
vol.  1.  48 
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signee  had  no  property  in  the  goods,  it  was  held,  that  an  action  against 
the  shipowners,  for  damage  done  to  the  goods,  must  be  brought  in  the 
name  of  the  consignor,  and  that  although  the  consignee  had  insured  the 
goods,  and  advanced  the  premiums  of  insurance  before  the  arrival  of  the 
ship  :  Sargen  v.  Morris,  3  B.  &  A.  2T77.  And,  where  the  pits,  consigned 
goods,  according  to  an  order  received,  to  a  person  they  did  not  know, 
and  who  afterwards  appeared  to  be  a  swindler,  but  who  got  possession 
of  them  by  the  carrier's  negligence,  it  was  held  that  they  might  maintain 
an  action  against  the  carrier,  as  the  property  had  not  passed  to  the  con* 
signee:  Duff  v.  Buddy  6  Moo.  469. 

When  an  express  contract  has  been  entered  into,  after  proof  of  such 
contract,  on  evidence  of  property  or  ownership  is  requisite :  Gibbon  v. 
Paynton,  4  Burr.  2064 ;  Dawes  v.  Peck,  8  T.  R.  330. 

Proof  of  Carrier's  Duty  and  Liability.]  Common  carriers  are,  by 
the  common  law,  bound  to  receive  and  carry  the  goods  of  the  subject  for  a 
reasonable  hire  or  reward,  2  Show,  427, 81, 129;  and  their  liability  is  like 
that  of  insurers ;  and  they  are  bound  to  take  due  care  of  goods  in  their 
passage^  and  also  to  deliver  them  safely,  Golden  v.  Manning,  2  W.  Bl. 
R.  916 ;  and,  even  if  they  were  not  so  bound  by  any  general  course  of 
trade,  they  would  undoubtedly  be  bound  to  give  notice  of  the  arrival  of 
the  goods  to  the  persons  to  whom  they  are  consigned,  ib.  Hence  it  will 
be  considered  a  gross  negligence,  wherever  damage  is  occasioned  by  the 
goods  lying  in  their  warehouses,  whether  they  receive  the  porterage  to 
their  own  use  or  not;  said  per  Buller,  J.,  m  Hyde  v.  Trent  and  Mersey 
Navig.  Com.  5  T.  R.  389.  Thus,  where  a  parcel  of  goods  was  directed  to 
"  Mr.  James  Parker,  High  Street,  Oxford,"  who,  on  being  applied  to,  said 
he  expected  no  such  parcel,  and  it  was  afterwards  given  to  a  person  who 
called  at  the  deft.'s  office,  claiming  it  as  his,  and  who  paid  the  carriage  for 
it,  it  was  held,  however,  that  the  carrier  was  responsible :  Duff  v.  Budd, 
6  Moo.  469.  And  even  the  known  use  of  a  hoyman  to  ply  at  a  particu- 
lar wharf  will  not  render  a  delivery  of  the  goods  at  that  wharf  a  discharge 
of  his  duty:  Wardellv.  Thourillyan,  2  Esp.  Rep.  693;  Cobban  v.  Downe, 
5  Esp.  Rep.  41.  And,  where  the  carrier  acts  under  a  bill  of  lading,  he 
must  conform  to  the  terms  of  it.  Thus,  where  goods  have  been  brought 
by  ships  frpm  foreign  countries,  the  bill  of  lading  is  merely  a  special  un- 
dertaking to  carry  from  port  to  port:  according,  therefore,  to  the  establish- 
ed usaga  of  trade,  a  delivery  on  the  usual  wharf  is  such  a  delivery  as  will 
discharge  the  owners:  Hyde  v.  Trent  Navig.  Com.,  5  T.  R.  389.  In  the 
Thames,  the  master's  liability,  by  the  custom  of  the  trade,  continues  whilst 
the  goods  are  delivering  into  a  lighter  sent  by  the  consignee  to  receive 
them,  until  the  landing  is  completed :  Cathy  v.  Wintringham,  Pea.  Rep. 
140.  It  is  said,  that  every  thing  is  a  negligence  which  the  law  does  not 
excuse;  and,  that  to  prevent  collusive  litigation,  and  the  necessity  of  going 
into  circumstances  impossible  to  be  unravelled,  the  law  always 
[*331]  presumes  "against  the  carrier,  unless  he  shows  that  he  is  except- 
ed from  the  liability  he  would  otherwise  incur,  by  proof  of  the 
injury  having  been  done  by  the  act  of  God,  or  by  the  king's  enemies. 

Proof  of  Loss  of  Goods,  and  Deft.'s  Negligence.]  The  pit  having 
proved  the  deft/s  receipt  of  goods,  on  a  contract  to  deliver  them  safely  at 
some  other  place,  it  seems  to  be  incumbent  on  the  deft,  to  prove  the  per- 
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fbrmanoe  of  his  promise.  To  rapport  an  averment  of  loss,  it  is  enough 
for  the  pit  to  show  that  the  goods,  in  fact,  have  not  arrived :  Tucker  v. 
Cracklin,  2  Stark.  385 ;  Samuel  v.  Darch,  ib.  60.  At  all  events,  slight 
evidence  of  that  fact  would  be  sufficient,  in  the  absence  of  all  proof  on  the 
part  of  the  deft.  Thus,  where  the  pit's  shopman  was  called,  who  stated 
that  he  did  not  know  of  the  delivery,  and  that  the  parcel  could  not  have 
been  delivered  without  his  Knowledge,  Hullock,  B.  held  it  sufficient  to  call 
on  the  defts.  to  prove  a  delivery :  Griffiths  v.  Lee,  1  C.  &  P.  110. 

Proof  of  the  Value  of  the  Goods,  and  Damages.]  Pit.  must  also  prove 
of  what  the  goods  consisted,  and^their  value,  which  may  be  done  by  the 
person  who  packed  them. 

The  amount  of  damages  depends  upon  the  extent  of  the  carrier's  liabili- 
ty being  established  to  answer  for  the  whole  value,  or  to  the  extent  to 
which  he  has  succeeded  in  limiting  his  responsibility  by  the  terms  of  his 
notice :  Hutton  v.  Bolton,  1  H.  Bl.  229.  If  no  fraud  be  established  on 
the  part  of  the  carrier,  the  presumption  will  be  against  the  pit's  demand, 
unless  there  be  clear  proof  of  the  value  of  the  goods  lost;  but,  if  the  con- 
duct of  the  carrier  be  at  all  tinctured  with  fraud,  a  contrary  rule  will 
hold:  Clunnes  v.  Pexzey,  1  Camp.  8,  and  note.  See  poet,  "  Goods  Sold 
and  Delivered." 

Evidence  for  Defendant. 

Deft,  may  prove  that  his  responsibility  and  control  over  the  goods  as  a 
carrier  has  ceased,  by  showing  that  they  have  reached  their  place  of  des- 
tination. Thus,  where  a  carrier,  having  conveyed  the  goods  to  the  place 
where  another  carrier  was  to  take  them  up,  deposited  them  in  his  own 
warehouse,  for  the  convenience  of  the  owner  of  the  goods,  the  latter  car- 
rier not  having  arrived,  it  was  held,  that  the  former  was  not  liable  for  a 
loss  occasioned  by  the  destruction  of  the  goods  by  fire  whilst  jn  the  ware- 
house :  Gar  side  v.  Trent  and  Mersey  Navig.  Co.  4  T.  R.  581.  But,  in 
.  order  to  discharge  a  wharfinger,  who  undertakes  to  ship  goods,  from  res- 
ponsibility for  goods  left  with  him  to  be  sent  coastwise,  he  must  prove  a 
delivery  to  the  mate,  or  some  other  officer  of  the  ship,  by  which  they  are 
to  be  conveyed :  Leigh  v.  Smith,  1  R.  &  M.  224. 

Fraud  by  Plaintiff.]  Whenever  the  carrier  can  show  that  the  con- 
signor of  goods  is  guilty  of  fraud,  he  will  be  thereby  discharged  for  the 
loss  of  the  property  sent  by  his  conveyance :  Tyly  v.  Morrice,  Cartb. 
485;  Gibbon  v.  Paynton,  4  Burr.  2299.  And  the  maxim,  ex  dolo  malo 
actio  non  oritur,  has  been  so  strictly  adhered  to  by  the  courts,  Batson  v. 
Donovan,  4  B.  &  A.  21,  that  it-has  been  considered  unfair  on  the  part  of 
the  pit  to  refrain  from  disclosing  the  value  of  a  parcel,  the.  risk  of  con- 
veying which  the  carrier  has  endeavoured  to  guard  himself  against  by  a 
public  notice :  Bignold  v.  Waterhouse,  1  M.  &  S.  255 ;  Harris  v.  Pack- 
woody  3  Taunt  264,  post.  And  where  it  appears  that  the  contract  is 
made  under  such  circumstances,  and  at  such  a  time,  as  would  negative 
that  the  goods  were  delivered  in  the  usual  course  of  dealing  as  a  common 
carrier,  he  will  be  discharged  from  liability  in  that  character :  Edwards 
v.  Sherratt,  1  East,  604.  And  see  further,  post,  334,  as  to  pit's  negli- 
gence. 
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* Notice,  4-c.  restricting  Carrier's  Liability.]  Deft,  may : 
£*332]  give  in  evidence  as  a  defence,  that  pit  had  previous  notice  that 
he  had  restricted  his  liability,  and  that  he  would  not  be  answer- 
able for  the  whole  or  part  of  the  value  of  any  of  the  goods,  or  of  goods  of 
any  particular  description,  delivered  to  him,  unless  informed  of  their  value, 
and  paid  for  accordingly;  in  which  case  it  will  be  presumed  that  the 
owner  of  the  goods  agreed  to  such  limitation  of  deli's  liability,  and  the 
carrier  will  not  be  liable  in  case  of  a  loss  not  occasioned  by  his  fraud, 
misfeasance,  or  carelessness,  but  arising  from  one  of  the  various  accidents 
to  which  his  employment  is  subject :  Clay  v.  WUlan,  1  H.  Bl.  M8 : 
Izett  v.  Mountain,  4  East,  371;  Chit.,ConL  150;  Moving  v.  Todd,  1 
Stark.  7.3. 

The  burden  of  proof  of  pit's  knowledge  of  deft's  notice,  lies  on  the 
deft.    In  order  to  affect  the  pit.  with  the  defi's  notice,  it  is  not  essential 
that  there  should  be  any  direct  and  immediate  communication,  if  the 
notice  be  a  general  one,  Gibbon  v.  Paynton,  4  Burr.  2298,  if  the  means 
adopted  are  such  from  whence  a  jury  may  reasonably  infer  that  a  know- 
ledge of  its  contents  was  notified  to  the  person  dealing  with  deft.;  Evans 
v.  Soule,  2  M.  &  S.  1 ;  Clay  v.  WUlan, 1  H.  B.  298.    The  deft.,  how- 
ever, must  fix  the  pit  with  a  knowledge  of  the  particular  notice  set  up, 
by  clear  and  explicit  evidence ;  and  it  will  be  sufficient  for  the  deft,  to 
show  that  the  notice  was  affixed  in  a  conspicuous  situation  in  the  office  to 
which  the  goods  were  brought  by  pit  or  his  servant,  Leeson  v.  Holt,  I 
Stark.  186,  provided  the  party  can  read,  Davis  v.   WUlan,  2  Stark.  279, 
ib.  53 ;  and  the  notice  must  be  in  such  large  characters,  that  the  person 
delivering  the  goods  cannot  fail  to  read  it,  without  gross  indifference  and 
negligence :  Clayton  v.  Hunt,  3  Camp.  27.    Nor  is  the  notice  sufficient, 
if  a  bill  be  posted  up,  blazoning  the  advantages  of  his  conveyances,  and 
stating  the  notice  restricting  his  liability  in  small  characters  at  the  bottom 
of  such  bill :  Butler  v.  Heane,  2  Camp.  415.    A  notice  in  the  office  will 
not  be  regarded  as  the  terms  of  the  contract,  if  the  carrier  circulate  hand- 
bills less  restrictive  of  his  liability,  Cobden  v.  Bolton,  2  Camp-  108 ;  and, 
where  two  notices  are  given,  the  carrier  will  be  bound  by  that  which  is 
least  beneficial  to  himself:  Munn  v.  Baker r  2  Stark.  256.    A  notice  in 
the  coach-office,  will  be  insufficient,  if  the  goods  were  not  delivered  at  the 
office  where  the  notice  is  exhibited,  but  are  delivered  into  a  cart  sent 
round  to  receive  the  goods,  Clayton  v.  Hunt,  3  Camp.  27 ;  or  at  an  in- 
termediate stage  between  two  places,  from  each  of  which  the  carrier  con- 
veys goods  to  the  other,  although  notices  are  suspended  at  each  extremity 
of  the  journey:  Ganger  v.  Jolly,  Holt,  N.  P.  C.  317. 

Notice  to  the  vendor  of  goods,  that  the  carrier  by  whom  he  sends  them 
limits  his  responsibility,  is  equivalent  to  notice  to  the  vendee  who  directs 
them  to  be  sent,  Moving  v.  Todd,  1  Stark.  72 ;  the  former  having,  in 
such  cases,  an  implied  authority  to  insure  the  goods  as  may  be  necessary: 
Clarke  v.  Hutchins,  14  East,  475.  So,  if  an  agent  send  a  parcel  by  a 
common  carrier,  who  has  previously  given  a  notice  restrictive  of  his 
liability  to  the  principal,  the  carrier  is  not  responsible,  though  the  agent 
was  not  apprised  of  such  notice :  May  hew  v.  Eames,  3  B.  &  C.  601 ; 
5  D.  fc  R.  484;  Alfred  v.  Horne,  3  Stark.  136.  A  notice  may  also  be 
sufficiently  conveyed  by  hand-bills,  2  Camp.  107, 415,  printed  cards,  or 
by  advertisements  in  the  newspapers;  and,  in  the  case  of  the  hand-bills 
or  printed  cards,  delivery  to  the  person  should  be  proved.    But,  where 
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the  notice  was  conveyed  by  an  advertisement  contained  in  the  newspaper, 
it  must  be  proved  that  he  read  such  advertisement,  as  it  will  not  be 
presumed  that  he  knew  of  such  notice,  though  it  be  proved  that  he 
had  taken  in  the  paper  for  three  years,  wherein  the  notice  had  been 
advertised  weekly:  Rowley  v.  Home,  3  Bing.  2;  contra,  Leeson  v.  Holt, 
1  Stark.  186. 

Knowledge  of  a  notice  may  be  brought  home  to  a  party  by  other  means. 
Thus,  an  acquiescence  in  the  loss  of  parcels  sent  by  a  carrier,  who  had 
published  a  general  notice,  and  a  direction  to  the  person  sending  the  par- 
cels to  insure  them  for  the  future,  would  be  sufficient  Evidence 
to  *show  a  knowledge  of  the  notice :  Boskell  v.  Waterhouse,  2  [*333] 
Stark.  461.  The  effect  of  the  notice  will  not  be  destroyed, 
where  it  restrains  the  liability  of  the  defts.  to  £5,  unless  the  goods  be 
entered  and  paid  for  accordingly,  that  the  goods  were  known  to  the  car- 
rier to  be  of  greater  value,  and  that  the  additional  rate  of  carriage  was 
not  demanded  by  him ;  Marsh  v.  Home,  5  B.  &  C.  322,  Levi  v.  Waterhouse, 
1  Price,  280 ;  nor  that,  on  occasion  of  other  losses,  the  carrier  made  allow- 
ances to  the  pit  for  damages,  without  inquiring  into  the  cause :  Evans  v. 
Soule,  2  M.  &  S,  1. 

The  extent  of  the  carrier's  defence  must  be  limited  by  the  terms  of  his 
notice,  which  may  be  collected  from  the  following.  Where  the  notice  was, 
"  Valuable  goods  will  not  be  accounted  for,  if  lost,  of  more  than  £5  value, 
unless  entered  as  such,  and  one  penny  insurance  for  each  pound  value 
paid  on  the  delivery,"  &c.  &c,  the  court  held,  that  the  tenor  of  these  con- 
ditions seemed  to'  be,  that  the  defts.  were  not  liable  to  any  extent,  unless 
the  parcel  had  been  entered  and  paid  for  as  valuable ;  and  the  pita  neither 
recovered  to  the  extent  of  £5,  nor  yet  the  price  paid  for  carriage  and  book- 
ing :  Clay  v.  Willan,  1  H.  Bl.  298.  Where  the  notice  was,  that  the  car- 
rier would  not  be  answerable  for  any  goods  committed  to  his  care  above 
the  value  of  £20,  unless  he  was  paid  in  proportion  to  the  risk,  his  liability 
to  that  extent  was  held  to  be  admitted,  and  he  was  allowed  to  pay  that 
sum  into  court :  Yate  v.  Willan,  2  East,  128,  infra.  Where  the  notice 
purported,  that  the  proprietors  would  not  be  answerable  for  more  than 
£5,  unless  booked  and  paid  for  accordingly,  it  was  held,  that  the  payment 
of  that  sum  into  court  was  to  be  considered  an  admission  of  the  contract 
to  be  liable  to  that  extent :  Izett  v.  Mountain,  4  East,  371.  Where  the 
general  notice  was,  the  proprietors  will  not  be  accountable  for  any  par- 
cels, &c.,  of  more  value  than  £5,  unless  entered  as  such,  and  paid  for  ac- 
cordingly, it  was  held,  that  the  ph.,  under  the  terms  of  such  a  contract, 
was*not  entitled  to  recover  any  thing,  the  goods  being  above  the  value: 
Nicholson  v.  Willan,  5  East,  507,  supra.  Where  the  notice  was, "  Take 
notice,  that  no  more  than  £5  will  be  accounted  for,  for  any  goods  or  par- 
cels delivered  at  this  office,  unless  entered  as  such,  and  paid  for  accord- 
ingly/' the  pit.  was  allowed  to  retain  his  verdict  for  £5,  as  a  limited 
amount  of  damages  recoverable  by  him  under  the  conditions  of  this  con- 
tract: Ellis  v.  Turner,  1  T.  R.  531.  Where  the  notice  was,  "Take 
notice,  that  the  proprietors,  &c,  at  this  office,  will  not  be  accountable,  &c., 
for  any  goods,  or  any  package  whatever,  if  lost  or  damaged,  above  the 
value  of  £5,  unless  insured  and  paid  for,"  &c.,  the  court  said,  they  could 
not  withhold  giving  effect  to  those  terms  in  the  notice,  by  which,  inasmuch 
as  the  goods  in  question  were  above,  the  value  of  £5,  and  not  insured  or 
paid  for  at  the  time  of  the  delivery,  the  defts.  could  not  be  held  account- 
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able  at  all;  and  the  verdict  even  for  £5  was  set  aside,  and  a  nonsuit  en- 
tered :  Clarke  v.  Grey r 6  East,  564.  And  a  notice,  that  a  carrier  will  not 
be  liable  for  goods  of  a  certain  description,  or  any  other  goods  above  the 
value  of  £5,  unless  insured,  and  their  value  to  be  stated  to  him,  does  not 
apply  to  articles  which  do  not  fall  within  the  goods  described,  and  from 
their  appearance,  evidently  exceed  the  small  specified  value :  Beck  v. 
Evans,  3  Camp.  267.  And  a  strict  compliance  with  the  notice  is  dispensed 
with,  by  his  being  informed  of  the  nature  of  the  goods,  and  their  value, 
and  told  to  charge  what  he  pleased,  provided  they  were  taken  care  of: 
Wilson  v.  Freeman,  3  Camp.  527. 

The  notice  will  afford  no  defence  to  the  carrier  in  cases  where  he  is 
guilty  of  fraud  or  of  gross  negligence:  Lyon  v.  Metis,  5  East,  4#8;  Beck 
v.  Evans,  16  East,  244;  Birket  v.  JVillan,  2  B.  &  A.  356;  Duffy.  Budd, 
3  B.  &  B.  177.  The  degree  of  negligence  which  will  render  him  liable  is 
a  question  of  fact  for  the  jury;  Smith  v.  Home,  Holt,  C.  643;  or  if  he  be 
guilty  of  any  misfeasance,  or  wrongful  act,  contrary  to  his  undertaking ; 
as,  where  the  goods  were  lost  or  stolen  in  consequence  of  the  carrier's 
leaving  his  cart  in  an  unprotected  state,  whilst  delivering  goods; 
[*3343  2  Moo.  *18 ;  or  if  he  neglect  to  forward  the  goods;  Garnet t  v. 
Willan,  5  B.  &  A.  61,  or  send  them  by  another  coach  or  con- 
veyance than  that  agreed  on,  ib.,  53,  Sleat  v.  Fogg,  ib.  342  (but  not  if 
they  are  booked  by  another  coach  to  that  which  pit.  expected;  Nicholson 
v.  Willan,  5  East,  507),  or  beyond  the  place  of  destination,  4  Price,  31 ; 
or  where  he  fails  to  deliver  the  goods  within  a  reasonable  time :  Hyde  v. 
Trent.  Nav.  Co.,  5T.R.  389.  And  the  notice  will  not  protect  deft.,  where 
the  parcel  was  lost  in  consequence  of  coachman's  being  intoxicated :  Bo- 
denham  v.  Bennett,  4  Price,  31. 

Loss  by  inevitable  Jiccident,  fyc]  It  is  a  good  defence  to  show  that 
the  goods  were  sunk  in  the  vessel  in  which  they  were  sent,  in  consequence 
of  a  sudden  squall  of  wind,  or  that  they  were  thrown  overboard  to  lighten 
the  vessel,  in  order  to  save  the  passengers  in  a  storm:  1  Rol.  Ab.  79.  In 
order  to  prove  a  destruction  or  loss  by  the  king's  enemies,  the  goods  hav- 
ing been  taken  by  an  armed  force,  it  joust  be  proved  that  they  were  taken 
by  robbers  or  pirates :  Forward  v.  Pittard,  1  T.  R.  33. 

Loss  resulting  from  PlaintijFs  Negligence.']  The  deft,  may  also  show 
in  defence  that  the  loss  has  resulted  from  the  improper  and  negligent  man- 
ner in  which  the  goods  have  been  packed  or  delivered  by  the  pit  Where 
a  carrier  gave  a  receipt  for  a  dog,  which  was  afterwards  lost,  it  was  held 
to  be  no  defence  that  the  dog  had  not  been  delivered  in  a  state  of  security, 
there  being  no  collar  about  his  neck,  but  only  a  cord.  Ld.  Ellenb.  ruled 
that,  after  a  complete  delivery  to  the  deft.,  the  property  remained  at  his 
risk,  and  he  was  bound  to  use  proper  means  for  securing  it :  Stuart  v. 
Crawley,  2  Stark.  323. 

Illegal  Carriage.]  Where  the  carrier  sets  up  as  a  defence  to  the  loss 
of  a  parcel  that  the  carriage  of  it  was  illegal,  he  must  adduce  sufficient 
prima  facie  evidence  to  lay  the  foundation  for  such  objection:  Bennet  v. 
dough,  1  B.  &  A.  461.  And  where,  in  case  against  a  carrier  for  the  loss 
of  goods  delivered  to  him  at  Dublin,  to  be  conveyed  to  Liverpool,  it  was 
objected  for  the  deft,  that,  unless  the  goods  were  proved  to  be  duly  entered 
at  the  custom-house,  the  importation  was  illegal,  and  the  contract  with  the 
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carrier  void,  it  was  held  that  illegality  is  never  to 
the  deft.,  in  order  to  raise  the  objection,  was  bound  t 
were  not  entered:  Sissons  v.  Dixon  and  others,  5 

.Competency  of  Witnesses, 

The  carrier's  book-keeper  is  a  good  witness  for  hi 

in#,Pea.  C.  129;  [Colepepperv.  Good,  5C.&P.3^^  ^ ^ 

receiver  of  the  goods  may  be  a  good  witness  for  the  earners  He  Is  often 
of  necessity  the  only  agent  on  the  part  of  the  carrier  interfering  in  the 
contract,  and  need  not  be  released,  unless  where  the  injury  arises  from  his 
own  negligence,  and  an  immediate  interest  is  thereby  created:  Spitty  v. 
Bowen,  Pea.  Rep.  53  5.  Lay  v.  Holock,  ib.  101.  And  it  has  been  held  that 
a  carrier  employed  by  A.  to  carry  a  sum  of  money  to  B.,  is  a  good  wit- 
ness, from  necessity,  without  a  release,  in  an  action  for  money  had  and 
received  brought  by  A.  against  C.,to  prove  that,  by  mistake,  he  delivered 
it  to  C. :  Barker  v.  Macrae,  3  Camp.  144.  And,  wherever  a  release  is 
requisite,  it  suffices  if  given  by  one  of  several  carriers  in  partnership : 
Hockless  v.  Mitchell,  4  Esp.  Rep.  86. 


*CASE,  Action  on  the.  [*335] 

When  the  proper  Form  of  Remedy. — Nature  of  the  Remedy,  and 
when  it  lies,  in  general,  335. — When  a  concurrent  Remedy  with 
other  Actions,  337. — The  Advantages  of  this  Form  of  Remedy 
over  others,  338. 

Form  op  Pleadings. — Declaration,  338. — Inducement,  ib. — Statement 
of  the  Matter  or  Thing  affected,  ib. — Plaintiff  s  Right  or  Inte- 
rest affected,  339. — The  Injury,  343. —  Variance,  344. — Damages, 
ib. — Pfea,  ib. — When  to  plead  specially \  ib. 

Precedents. — Commencement  of  Declaration,  345. — Plea,  ib. 

Evidence  por  Plaintiff. —  Under  the  General  Issue,  345. — Induce- 
ment, 346. — Plaintiff9 s  Interest  affected,  ib.—  What  Interest 
necessary  to  maintain  the  Action,  ib. — The  Injury,  348. — That 
Defendant  committed  it,  and  herein  against  whom  Action  lies, 
ib.—The  Damages,  352. — Under  Special  Plea,  ib. 

Evidence  'for  Defendant,  352. 


When  the  proper  Form  of  Remedy. 

Nature  of  the  Remedy,  and  when  it  lies,  in  general.]  An  action  on 
the  ease,  though,  in  its  most  comprehensive  signification,  it  includes  an 
action  of  assumpsit,  as  well  as  an  action  arising  on  a  tort,  at  the  present 
time  is  only  understood  as  meaning  an  action  for  a  tort,  arising  out  of 
the  special  circumstances  of  the  case :  see  1  Chit.  PI.  123.  It  lies  in 
general  to  recover  damages  for  torts  not  committed  with  force  actual  or 
implied,  or  having  been  occasioned  by  force,  where  the  matter  affected 
was  not  tangible,  or  the  injury  was  .not  immediate,  but  consequential,  or 
where  the  interest  in  the  property  was  only  in  reversion ;  in  all  which 
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abjps  trespass  is  not  sustainable :  see  Ward  v.  Maeauley,  4  T.  It  489 ; 
'don  v.  Harper,  7  ib.  .9 ;  Shadwell  v.  Hutchinson,  4  Can.  &  Payne, 
,  And  the  party  may  recover  damages  for  such  injury,  whether  it 
be  to  the  absolute  or  relative  rights  of  persons,  or  to  personal  or  real 
property  in  possession  or  reversion,  or  to  real  property,  corporeal  or 
incorporeal. 

In  cases  where  there  is  no  ground  of  action  except  the  trespass,  case 
will  not  lie;  yet,  where  an  actual  damage  has  been  sustained,  the  trespass 
may  be  waived,  and  an  action  is  maintainable  on  the  special  circum- 
stances of  the  case ;  as,  in  trover,  the  conversion  may  be  the  actual  taking 
of  the  goods,  yet  there  the  trespass  may  be  waived ;  and,  in  other  cases, 
that  which  is  an  aggravation  of  the  trespass  may  be  the  subject  of  an 
action  on  the  case ;  per  Holroyd,  J.,  Moretonv.  Hardern,  4  B.  &  C.  228 ; 
Pitts  v.  Gainer,  1  Salk.  10 ;  Wallace  v.  King,  1  H.  Bl.  13.  And,  though 
trespass  is  the  proper  remedy  when  an  injury  is  inflicted  by  the  wilful  act 
of  the  deft.,  yet  case  lies  where  the  act  is  negligent,  Moreton  v.  Hardern, 
4  B.  &  C.  227 ;  Daniels  v.  Potter,  et  al,  4  Carr.  &  Payne,  262 ;  and  it 
would  seem  that,  where  an  act  cannot  be  prevented,  in  consequence  of 
antecedent  negligence,  case  will  lie,  though  it  appears  to  be  wilful  at  the 
time,  and  that  it  is  a  question  for  the  jury :  4  B.  &  C.  229 ;  Ogle  v.  Barnes, 
8  T.  R.  190-1.  Thus,  it  was  held  that  case  was  the  proper  remedy 
where,  in  ah  action  against  three  coach  proprietors,  it  appeared  that  one 
was  driving  at  the  time  when  the  accident  happened,  and  the  jury  found 
that  it  happened  through  At*  negligent  driving:  Moreton  v.  Hardern, 
4  B.  &  C.  223;  Rogers  v.  Imbleton,  2  N  R.  118.  [The  general  rule  of 
law  respecting  negligence  is,  that  although  there  may  have  been  negli- 
gence on  the  part  of  the  plaintiff,  yet,  unless  he  might  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the  defendant's  negli- 
gence, he  is  entitled  to  recover.  Therefore,  where  the  defendant  negli- 
gently drove  his  horses  and  wagon  against  and  killed  an  ass,  which  had 
been  left  in  the  high-way  and  fettered  in  the  fore-feet,  and  thus  unable  to 
get  out  of  the  way  of  the  defendant's  wagon,  which  was  going  at  a 
smartish  pace  along  the  road,  it  was  held,  that  the  jury  were  properly 
directed,  that,  although  it  was  an  illegal  act  on  the  part  of  the  plaintiff  so 
to  put  the  animal  on  the  highway,  the  plaintiff  was  entitled  to  recover: 
Davits  v.  Mann,  10  Mees.  &  W.  546.]  And  it  has  been  held 
[*336]  that,  if  one  ship,  under  the  care  of  a  *^ilot,  but  while  the  owner 
is  on  board,  run  against  another,  the  remedy  against  the  other 
is  case,  and  not  trespass :  Haggett  v.  Montgomery,  2  N.  R.  446.  Iff 
Leame  v.  Bray,  3  East,  593,  it  was  held  that  trespass  lay  where  one  ac- 
cidentally drove  his  carriage  against  another's ;  but  Bay ley \  J.,  in  4  B.  h 
C.  226,  says,  the  court  did  not  decide  that  an  action  on  the. case  would 
have  been  improper ;  and  the  case  of  Lotan  v.  Cross,  2  Camp.  464,  seems 
to  have  gone  no  further.  And,  in  cases  where  the  injurious  act  is  the 
immediate  result  of  the  force  originally  applied  by  the  deft,  it  is  the  sub- 
ject of  an  action  of  trespass,  Scot  v.  Shepherd,  4  Wils.  403, 2  W,  BL  R. 
892,  s.  c,  Turner  v.  Hawkins,  1  B.  &  P.  472 ;  as,  if  the  deft,  incited  his 
dog  to  bite  another,  or  let  loose  a  dangerous  animal,  Leame  v.  Bray, 
3  East,  595, 12  Mod.  333 ;  or,  if  in  the  act  of  throwing  a  log  into  the 

fmblic  street,  it  hurt  the  pit.,  Reynolds  v.  Clarke,  1  Str.  636 ;  or  if  a 
ighted  squib  be  thrown  into  a  market-place,  and  afterwards  thrown  about 
by  others  in  self-defence,  and  ultimately  hurt  the  pit.,  the  injury  is  con- 
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sidered  immediate,  and  the  action  should  be  trespass.    See  cases  on  this 
subject,  cited  at  length,  1  Selw.  N.  P.  444. 

This  action  lies  in  all  cases  of  consequential  injury  or  damage,  ex 
delicto,  to  persons  individually,  or  to  personal  property ;  as,  for  special 
damage  arising  from  a  public  nuisance  (see  tit.  "  Nuisance99  [Rex  v 
Pedley,  3  Nev.  &  M.  62 ;])  or  keeping  mischievous  animals.  And,  for 
injuries  to  a  person  arising  from  regular  process  of  a  court  of  competent 
jurisdiction,  case  is  the  proper  form  of  remedy,  and  trespass  does  not  lie : 
as,  for  a  malicious  arrest,  Belk  v.  Broadbent,  3  T.  R.  185,  Johnstone  r. 
Sutton,  1  ib.  535,  Cooper  v.  Booth,  3  Esp.  Rep.  135,  Gyfford  v.  Wood- 
gate,  11  East,  297,  Wetherden  v.  Embden,  1  Camp.  295;  [Mitchell  v. 
Jenkins,  2  Nev.  &  M.  301.  Biggs  v.  Clay,  3  Id.  464.  Venafra  v.  John 
son,  10  Bing.  301 ;  3  M.  &  Scott,  847$  6  C.  &  P.  50.]  or  for  a  malicious 
prosecution,  Elsee  v.  Smith,  2  Chit.  Rep.  304  (see  "  Malicious  Arrest 
and  Prosecution.*9)  Case  lies  concurrently  with  trespass,  where  the  pro- 
ceeding is  in  a  court  having  no  jurisdiction,  where  the  proceeding  is  ma- 
licious  and  unfounded,  Ooslin  v.  Wilcock,  2  Wils.  302.  But,  where  the 
process  is  irregular,  trespass  is  the  proper  form,  as,  where  a  justice  of  the 
peace  maliciously  and  irregularly  grants  a  warrant  against  a  person  for 
felony,  without  an  information  on  oath,  the  remedy  is  in  trespass,  and 
case  does  not  lie,  Morgan  v.  Hughes,  2  T.  R.  225,  Elsee  v.  Smith, 
2  Chit.  Rep.  304 ;  and,  though  case  lies  for  maliciously  issuing  a  commis- 
sion of  bankrupt,  Chapman  v.  Pickersgill,  2  Wils.  145,  yet  trespass  is  a 
concurrent  remedy,  for,  tie  plaintiff  not  being  subject  to  the  bankrupt 
laws,  the  commissioners  could  have  no  jurisdiction,  in  which  case  trespass 
is  always  sustainable,  provided  the  injury  be  forcible  and  immediate, 
Perkins  v.  Proctor,  2  Wils.  382,  4;  Doswell  v.  Impey,  1  B.  &  C.  163. 
Case  is  also  the  proper  form  for  injuries  to  rights  not  tangible,  and  conse- 
quently not  liable  to  be  affected  by  force,  as  health,  reputation,  &c.,  as  in 
cases  of  libel  and  slander  (see  those  titles),  improper  or  unskilful  treat- 
ment of  surgeons,  &c. :  Scare  v.  Prentice,  8  East,  348,  Shields  v.  Black- 
burne,  1  H.  Bl.  161 ;  Slater  v.  Baker,  2  Wils.  359.  It  also  lies  for  not 
performing  services,  against  bailees,  attorneys,  agents,  innkeepers,  &c. ; 
against  sheriffs,  and  justices  of  the  pe^ce,  for  refusing  bail,  2  Saund.  61, 
c.  d,  Osborne  v.  Oouch,  3  B.  &  P.  551 ;  and  all  other  officers  acting 
ministerially ;  in  many  cases  of  distress  for  rent,  for  false  returns,  for  not 
levying  goods,  for  escapes?  rescous,  &c:  see  those  titles.  It  lies  against 
a  witness  for  not  obeying  a  subpoena,  Pearson  v.  lies,  Doug.  556,  561, 
*dmey  v.  Long,  9  East,  473,  Hallet  v.  Mears,  13  ib.  17,  n.;  for*  the  in- 
fringement of  a  patent  or  copyright,  &c,  Clement i  v.  Goulding,  1 1  East, 
244,  Roxoorth  v.  Wilkes,  1  Camp.  94,  8;  for  negligence  in  riding  horses, 
driving  carriages,  navigating  vessels:  Jameson  v.  Drinkald,  12  Moo. 
Hep.  148 ;  [  Venall  v.  Garner,  3  Tyr.  85 ;  '1  C.  &  Meeson,  21 ;]  for  false 
and  deceitful  representations,  Jidamson  v.Jarvis,  12  Moo.  Rep.  241 ;  for 
unlawfully  exercising  trades:  which  see  under  their  respective  titles. 

Case  lies  4ot  an  injury  to  real  property  corporeal,  where  it  is  not 
immediate,  but  consequential;  as,  for  nuisances  of  a  private  nature,  to 
bouses,  lands,  &c;  as,  for  fixing  a  spout,  whereby  the  rain  is  discharged 
in  a  body  upon  the  plt.'s  land,  Reynolds  *.  Clarke,  2  Ld.  Raym. 
1399,  • Howard  v.  Bankes,  2  Burr.  1114;  carelessly  and  unskil-  [*337] 
fully  making  an  excavation  on  deft.'s  own  land,  near  to  the  pine 
end  wall  of  his  own  house,  against  which  plt.'s  house,  was  built,  and  in- 
vol.  i.  49 
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juring  pit's  house,  Brown  v.  Windsor,  1  Crompt.  &  Jerv.  30;  or  causing 
pit's  land  to  be  overflown,  3  Burr.  1114;  or  where  pit's  propertyis  only 
in  reversion,  C.  D.  Action,  Case,  Nuisance,  A.;  but,  where  the  injury 
was  immediate,  and  committed  on  land,  &c,  in  the  pit's  possession,  the 
remedy  is  trespass,  Shapcott  v.  Mug  ford,  1  Ld.  Raym.  188;  and,  in 
general,  case  is  the  proper  remedy  for  continuing  a  nuisance,  Lawrence  v. 
Obee,  1  Stark.  33;  for  obstructing  lights  or  air,  see  tit  "Ancient  Win- 
dotvs;"  for  injuries  to  water  courses,  where  pit.  is  not  owner  of  the  soil, 
but  is  entitled  n  to  the  use  of  the  water,  Carrington  v.  Taylor,  11  East, 
571;  and  by  a'reversioner  against  his  tenant  or  a  stranger,  Ooodrigkt  v. 
Vivian,  8  East,  190,  Attersoll  v.  Stevens,  1  Taunt  194,  Kinlyside  v. 
Thornton,  W.  BL  R.  1111;  for  not  repairing  fences,  Star  v.  Rookesby9 
1  Salk.  335;  or  carrying  away  tithes,  Shapcott  v.  Mugfard,  1  Ld.  Raym. 
187.    Where  notice  is  given  to  the  occupier  of  adjoining  premises  of  an 
intention  to  pull  down  and  remove  the  foundations  of  a  building,  on  part 
of  the  footing  of  one  of  the  walls  of  which,  one  of  the  walls  of  such  adjoin- 
ing building  rests,  the  party  giving  the  notice  is  only  bound  to  use  rea- 
sonable and  ordinary  care  in  the  work,  and  is  not  bound  to  secure  the 
adjoining  premises  from  injury,  although  from  the  peculiar  nature  of  the 
soil  he  may  be  compelled  to  lay  the  foundation  of  the  new  building  seve- 
ral feet  deeper  than  that  of  the  old:  Massey  v.  Goydcr  et  al,  4  Carr.  & 
Payne,  161. 

For  injuries  to  real  Property  Incorporeal,  case  is-  the  proper  remedy; 
and,  as  trespass  cannot  in  general  be  supported  Where  the  matter  affected 
is  not  tangible,  case  lies  for  disturbance  of  common,  C.  D.  Case,  Disturb. 
A.  1;  for  disturbing  a  decoy,  Carrington  v.  Taylor,  3  Camp.  358;  but 
not  for  frightening  away  game  from  a  preserve,  ib.,  nor  for  disturbing  a 
rookery,  Hannam  v.  Morkett,  3  B.  &  C.  934,  4D.&R.  518;  s.  c;  for 
obstructing  a  private  way,  C.  D.  Case,  Disturb.  A.  3. ;  or  public  way, 
with  special  damage  to  pit,  4  M.  &  S.  387 ;  or  pit's  right  to  use  a  pew, 
the  possession  of  which  is  supposed  to  be  in  the  ordinary,  Stocks  v.  Booth, 
1  T.  R.  430 :  but  the  pew  must  be  annexed  to  a  house  in  the  parish, 
Mainwaring  v.  Giles,  5  B.  &  A.  356;  but  trespass  is  the  proper  remedy 
for  taking  away  a  tombstone  from  a  churchyard,  as  they  are  the  property 
of  those  who  erect  them,  Spooner  v.  Brewster,  3  C.  &  P.  34.  For  disturb- 
ance of  tolls,  ferries,  offices,  franchises,  markets,  &c,  case  is  the  proper 
form  of  remedy. 

Where  a  statute  prohibits  an  injury  to  an  individual,  or  enacts  that  he 
shall  recover  a  penalty,  case  will  lie,  though  not  expressly  named,  Com. 
D.  Action  on  Stat  A.  F.  10  Co.  75-6,  3  Salk.  451,  6  Mod.  36;  as,  on  8 
Anne,  c.  14,  at  the  suit  of  a  landlord  against  a  sheriff,  for  taking  gofcds 
without  paying  a  year's  rent,  Bristowv.  Wright,  Doug.  665,  Andrews  v. 
Dixon,  3  B.  &  A.  645,  7  Price,  690;  and,  on  13  Ed.  1,  at  the  suit  of  the 
party  robbed,  against  the  hundred;  and,  where  a  navigation  act  says  calls 
may  be  sued  for  in  an  action  of  debt  or  on  the  case,  it  was  neld  to  mean 
calls  in  tort,  Huddersfield  Canal  Company  v.  Buckley,  7  Tfc  R.  36;  and 
a  party  can  only  sue  on  43  G.  3,  c.  141,  in  case,  Massey  v.  Johnstone, 
13  East,  67.  Where  a  stat.  gives  a  remedy  in  the  affirmative,  without  a 
negative  expressed  or  implied,  the  party  /may  still  use  his  old  remedy  at 
common  law,  or  that  expressed  in  the  act :  Com.  D.  Action  on  Stat.  B. 

When  a  Concurrent  Remedy  with  other  Actions.]  Case  affords  a  most 
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extensive  remedy  for  all  breaches  of  duly,  ex  quasi  contractu;  and 
"  where  from  a  given  state  of  facts  the  law  raises  an  obligation  to  do  a 
particular  act,  and  there  is  a  breach  of  that  obligation,  and  a  consequen- 
tial damage,  an  action  on  the  case,  founded  in  tort,  is  the  proper  form;" 
p.  Littledale,  •/.,  Burnett  v.  Lynch,  5  B.  &  C.  609.  WherS  the  lessee,  "by 
deed-poll,  assigned  his  interest  in  the  demised  premises  to  A.,  subject  to 
the  payment  of  the  rent,  and  the  performance  of  the  covenants  contained 
in  the  lease,  and  A.  took  possession  and  occupied  the  premises  under  this 
assignment,  and  the  lessor,  having  sued  the  lessee  for  breaches  of  cove- 
nant committed  during  the  time  that  A.  continued  assigned  of  the  premi- 
ses, and  recovered  damages  against  the  lessee,  it  was  held  that  the  lessee 
might  maintain  an  action  upon  the  case,  founded  in  tort,  against  A.,  for 
having  neglected  to  perform  the  covenants,  whereby  the  lessee  sustained 
damage:  ib.  589.  Case  often  lies  as  a  concurrent  remedy  with  assumpsit ; 
"It  by  no  means  follows  that,  because  a  promise  may  be  implied 
by  law,  this  *action  on  the  case,  which  is  in  terms  founded  on  [*338] 
the  breach  of  that  duty  from  which  the  law  implies  a  promise, 
may  not  also  be  maintainable ;"  p.  Abbott,  C.  J.,  ib.  602.  And,  in  Govett. 
v.  Radnidge,  3  East,  70,  Ld.  Ellenb.  observes,  "  There  is  no  inconve- 
nience in  suffering  the  pit.  to  allege  his  gravamen  as  consisting  hi  a  breach 
of  duty,  arising  out  of  an  employment  for  hire,  and  to  consider  that  breach 
of  duty  as  tortious  negligence,  instead  of  considering  the  same  circumstan- 
ces as  forming  a  breach  of  promise,  implied  from  the  same  consideration 
of  hire."  But  not  only  in  the  case  of  implied,  but  in  express  contracts,  if 
they  create  a  duty,  case  will  lie;  for,  "although  there  be  an  express  con- 
tract, a  party  is  not  bound  to  resort  to  that  contract,  but  he  may  declare 
on  the  tort,  and  say  that  the  party  has  neglected  to  perform  his  duty :" 
p.  Bailey  9  J.  ib.  605;  Dickon  v.  Clifton,  2  Wils.  319;  Bret  her  ton  v. 
Wood,  3  B.  &  B.  54;  Mast  v.  Goodson,  3  Wils.  348. 

•Advantages  of  the  Action  in  Preference  to  others.]  By  declaring  iu 
case  the  pit.  may,  in  many  cases,  prevent  the  deft,  from  pleading  the  non- 
joinder of  other  defts.,  Bretherton  v.  Wood,  6  Moo.  141,  s.  c;  and  he  will 
not  be  nonsuited,  though  he  only  prove  one  of  several  defts.  liable :  An- 
*eUv.  fVaterhouse,  2  Chit.  Rep.  1;  Bretherton  v.  Wood,  6  Moo.  141;  3 
B.  &  B.  54 ;  Govett  v.  R  ad  nidge  t  3  East,  65, 70:  see  ante,  "Abatement." 
It  will  also  deprive  the  deft,  of  his  right  of  set-off,  Smith  v.  Uodson,  4  T. 
R,  811,  2  H.  B.  135:  see  tit.  "Set-off:"  or  of  pleading  his  certificate, 
Parker  v.  Norton,  6  T.  R.  695,  Staniforth  v.  Fellowes,  1  Marsh.  184; 
and  also  avoid  the  stat.  of  limitations,  in  cases  of  fraud :  Brown  v.  How- 
ard, 4  Moo.  508:  see  tit.  "  Statute  of  Limitations."  As  case  carries  full 
costs,  it  is  preferable  to  trespass;  as,  in  some  cases  of  assault  and  battery, 
and  trespass  to  the  land,  the  pit.  is  not  entitled  to  full  costs,  if  the  damages 
be  under  40*.;  Savignac  v.  Roome,  6  T.  R.  129.  And  case  is  sometimes 
advisable  where  the  owner's  property  is  not  clear :  Edmeads  v.  Newman, 
1  B.  &  C.  418.  It  is  also  advisable  at  times  to  adopt  case  for  the  purpose 
of  joining  a  count  in  trover :  Govett  v.  Radnitfge,  3  East.  70. 

Form  of  Pleadings. 

Under  this  head  will  be  considered  only  those  general  rules  which  ap- 
ply to  actions  on  the  case  in  general;  those  particular  rules  of  pleading 
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which  apply  only  to  particular  actions,  will  be  found  under  the  respective 
titles  of  such  actions  throughout  the  work. 

Declaration.]  In  actions  on  the  case,  the  declaration  should  set 
forth, — 1st,  by  way  of  inducement,  the  circumstances  under  which  the 
injury  was  committed;  2d,  the  injury  itself;  and,  lastly,  the  consequential 
damages  resulting  therefrom  to  the  pit. 

Inducement  as  to  Circumstances  under  which  the  Injury  was  com- 
mitted.] The  property,  or  thing  injured,  should  be  described  with  cer- 
tainty, and  in  such  terms  as  are  commonly  used  in  law :  thus,  a  way 
ought  not  to  be  described  as  a  passage,  Yelv.  163;  and  see  1  Chit  PL 
327.  The  term  "  close"  is  proper  in  describing  land,  though  the  land  be 
not  inclosed,  as  it  imports,  in  law,'the  interest  in  the  soil:  Doe  v.  Stud.  30; 
Stammers  v.  Dixon,  7  East,  207.  Animate  property  may  be  described 
as  a  chattel:  Year-book,  17  ed.  3  pi.  41.  In  actions  for  a  tort  to  personal 
property,  the  goods  or  cattle  ought  to  be  described  with  certainty,  stating 
the  number  and  value,  11  East,  576,  578;  but  as  the  pit.  may  recover,  if 
he  prove  any  part  of  his  case,  the  doctrine  as  to  certainty  in  the  enumera- 
tion of  the  property  appears  to  be  of  little  utility:  1  Chit.  PI.  327;  Rep. 
temp.  Hardw.  121;  2  Saund.  74,  b.  It  is,  in  general,  however, 
£*339]  advisable  *to  keep  as  near  to  the  facts  as  possible  in  every  aver- 
ment; and  in  prescriptions  the  pit.  should  not  state  a  right  to 
more  than  is  sufficient  to  sustain  the  action,  1  Chit.  PL  328,  Bailiff's  of 
Tewkesbury  v.  Bricknell,  1  Taunt.  142,  Morewood  v.  Wood,  4  T.  R. 
160,  1  B.  &  P.  394,  5  Co.  78,  ft.,  B.  N.  P.  59,  1  Camp.  315,  n.  a.;  and 
this  should  be  particularly  attended  to  in  an  action  claiming  a  right  of 
common  or  a  way :  Brook  v.  Willett,  2  H.  Bla.  234;  Vin.  Ab.  tit"*  Pre- 
scriptions," W.  post.  Customs  must  be  proved  as  laid :  Parkin  v.  Bad- 
cliffe,  1  B.  &  P.  394.  "  It  is  not  necessary,  when  quantity,  extent,  or 
value,  are  brought  into  issue,  that  the  proof  should  correspond  with  the 
averment,"  Step.  P.  318;  and  the  pit.  is  at  liberty  to  prove  any  lesser 
quantity  or  sum,  and  the  jury  will  find  pro  tanto;  if,  however,  they,  con- 
stitute the  gist  of  the  action,  they  should  be  strictly  proved. 

The  Plaintiff7 s  Bight  or  Interest  in  the  Thing  or  Property  affected 
should  be  stated  according  to  the  facts,  to  show  that  the  injury  by  deft,  has 
affected  such  right  or  interest ;  and  any  material  variance  would  be  fatal. 
Where  the  law  gives  general  right,  as  for  all  persons  to  pass  along  a  pub- 
lic highway,  it  is  improper  to  state  such  public  right,  or  to  prescribe;  and 
it  will  suffice  to  show  that  such  a  particular  place  was  a  public  highway, 
and  that  the  deft,  prevented  the  pit.  from  using  it:  fVardv.  Creswell, 
Willes,  268;  Vin.  Ab.  Prescription,  U.;  Tenant  v.  Goldwin,  Ld.  Rayra. 
1091.  So,  whenever  the  right  of  the  pit.  is  implied  by  law,  as  the.abso- 
lute  rights  of  persons,  it  is  unnecessary  to  state  the  same :  see  instances, 
1  Chit  PL  328.  But,  where  the  law  does  not  imply  the  right  to  the  mat- 
ter or  thing  affected,  it  must  be  stated  either  generally  or  specially:  Com. 
Dig.  tit  "  Pleader,"  C.  34 ;  1  Chit.  PL  329.  In  actions  for  torts  to  per- 
sonal property,  it  must  be  shown,  that  the  goods,  &c.  were  the  pit's,  either 
by  the  words  "  of  the  pit,"  or  that  he  was  "possessed  of  the  goods,"  &c, 
or  the  omission  will  be  fatal,  even  after  verdict,  the  objection  being  the 
want  of  title,  and  not  a  title  defectively  stated :  see  the  precedents,  1  Chit 
PL  329 ;  2  Saund.  379,  n.  13 ;  Com.  Dig.  tit.  Pleader,  3  M.  9.    And,  where 
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the  pit's  interest  in  personal  property  is  reversionary,  his  right  must  be 
described  accordingly;  1  Chit.  PL  389;  but,  if  the  deft,  by  his  plea,  admit 
the  pit's  property,  the  defect  will  be  aided:  1  Sid.  184.  In  describing  the 
pit's  right  or  interest  in  real  property,  corporeal  or  incorporeal,  in  a  per- 
sonal action  against  a  ivrong-doer  for  the  recovery  of  damages,  and  not 
the  land  itself,  it  is  sufficient  to  state  in  the  declaration,  that  the  pit  at  the 
time  of  the  injury,  was  possessed  of  a  house  or  land,  &c. ;  and  that,  by 
reason  of  sych  possession,  he  was  entitled  to  the  way,  or  other  right,  in  the 
exercise  of  which  he  had  been  disturbed :  Com.  Dig.  Pleader,  C.  39 ;  2 
Saund.  113,  a.  n.  1, 172,  n.  1 ;  Rider  v.'  Smith,  3  T.  R.  766 ;  see  Fenti- 
man  v.  Smith,  4  East,  107,  as  to  when  pit.  should  not  state  that, "  by 
.  reason  of  such  possession,"  &c. :  see  also,  post,  "  Common,  Disturbance 
of"  In  declaring  for  not  grinding  at  pit's  mill,  it  is  sufficient  to  declare 
generally  on  the  custom  for  a  certain  toll,  without  specifying  the  particular 
toll,  or  the  consideration  for  it,  or  that  it  is  a  reasonable  toll :  Gard  v.  CoL 
lard,  6  M.  &  S.  69.  But,  though  it  is  not  necessary  to  lay  a  title  by  grant 
or  prescription,  &c,  yet  the  title  or  consideration  must  be  proved  on  the 
trial:  2  Saund.  114,  c,  4  Mod.  421-4;  1  Saund.  346,  n.  2.  When  the 
pit's  right  consists  in  an  obligation  on  the  part  of  the  deft,  to  observe 
some  particular  duty,  the  declaration  must  state  the  nature  of  such  duty, 
and  the  pit.  must  prove  such  duty  as  laid,  and  a  variance  will,  as  in  ac- 
tions on  contracts,  be  fatal :  1  Chit  PI.  332.  When  the  declaration  is  for 
the  breach  of  an  express  or  implied  contract,  and  proceeds  for  non-fea- 
sance, the  consideration  of  the  contract  must  be  stated  either  in  terms  or  in 
substance :  Elsee  v.  Gatward,  5  T.  R.  143,  Max  v.  Roberts,  12  East,  89; 
but  where  it  is  for  a  misfeasance,  or  malfeasance  no  consideration  need 
be  stated,  ib.;  and,  when  it  is  founded  on  the  obligation  of 
law,  "unconnected  with  any  contract  between  the  parties,  it  £*340j 
is  sufficient  to  state  very  concisely  the  circumlbnces  which  gave 
rise  to  the  deft's  particular  duty  of  liability,  as  in  actions  against  sheriffs, 
carriers,  innkeepers,  &c,  ib.  149;  I  Chit.  PL  332. 

With  respect  to  what  is  a  fatal  variance  in  the  statement  of  the  pit's  right 
or  interest  affected,  the  general  rule  is,  that,  if  the  whole  of  an  averment 
or  allegation  be  struck  out  without  destroying  the  pit's  right  of  action, 
it  is  not  necessary  to  prove  it;  but  that  if  the  whole  cannot  be  struck  out 
without  getting  rid  of  a  part  essential  to  the  cause  of  action,  then,  though 
the  averment  be  more  particular  than  it  need  have  been,  the  whole  must 
be  proved,  or  the  pit.  cannot  recover:  Williamson  v.  Alison,  2  East,  452; 
1  Chit  .PI.  336.  And  the  other  rules,  as  to  what  is  a  variance  in  actions 
of  assumpsit,  will  here  apply:  ante,  114. 

A  distinction  is  now  established  between  allegations  of  matter  of  sub- 
stance and  allegations  of  matter  of  description.  The  former  require  to  be 
substantially  proved  ;«the  latter  must  be  literally  proved.  That  distinc- 
tion was  laid  down  by  the  court  in  Purcell  v.  Macnamara,  9  East,  157, 
and  has  since  been  acted  upon  in  the  case  of  Phillips  v.  Shaw,  p.  Abbott, 
C.  J.,  4  B.  &  A.  435;  as  to  the  former  of  which  cases  the  C.  J.  farther 
said — "  There  the  allegation  in  the  declaration  was,  that  the  pit  had,  on  a 
certain  day,  been  acquitted.  Now  that  fact  could  be  proved  by  the  pro- 
duction of  the  record  of  acquittal.  When  that  was  produced,  it  appeared 
that  the  acquittal  had  taken  place,  not  on  the  day  stated  in  the  declara- 
tion. But  the  court  held  it  sufficient;  for  the  allegation  in  the  declara- 
tion being  of  a  substantial  matter,  and  not  being  a  description  of  the 
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record  of  acquittal  was  well  supported  by  the  proof:"  4  fi.  fc  A.  435.  In 
Phillips  v.  Shaw,  which  was  for  not  indemnifying  pit.  for  becoming  bail 
for  Pinnock,  at  the  suit  of  D.  Page,  it  was  stated  that  Page  in  Mich,  term, 
58  G.  3,  recovered  against  the  pit.;  the  judgment  given  in  evidence  was 
of  Hil.  term,  and  dbbott,  C.  J.,  said,  "Here  the  substantial  matter  is, 
that,  before  the  present  action  was  brought,  a  judgment  had  been  recovered 
by  Page ;  and  it  was  perfectly  immaterial  at  what  particular  time  that 
judgment  was  obtained:  this  is  then  not  a  fatal  variance;  but,  if  pit. 
allege  a  judgment  in  E.  B.,  and  prove  it  in  C.  P.,  he  will  be  non-suited: 
Shelden  v.  Whit taker,  R.  fr  M.  267 ;  4  B.  &  C.  657,  s.  c;  and  the  case  of 
Stiles  v.  Rawlins,  5  Esp.  Rep.  133,  is  overruled."  And  where,  in  case 
against  the  sheriff  for  escape,  it  was  stated  that  an  attachment  of  privilege 
was  sued  out,  viz.  by  which  the  said  writ,  &c.,  &c.,  to  answer  the  said 
pits,  of  a  plea,  &c.,  to  the  damage  of  the  said  pits,  qf  £30,  $-c.:"  but  the 
writ  produced  omitted  the  words,  "  to  the  damage  of  the  said  pits,  of 
£30,  4*c.;"  it  was  held  not  to  be  a  variance ;  and  Best,  C.  J.,  said,  *  I 
am  of  opinion,  that  the  declaratjpn  does  not  profess  to  describe  the  writ, 
but  merely  to  state  the  substance  and  effect  of  what  the  sheriffs  were 
commanded  to  do:"  Cousins  v.  Brown,  2?.  fy  M.  292:  see  also  the  case 
of  Draper  v.  Oarrat,  2  B.  &  C.  2;  and  Judge  v.  Morgan,  13  East,  547; 
1  T.  R.  235.  Where  pit.,  in  oftse  for  escape,  stated  a  party  arrested  on 
mesne  process  to  have  been  brought  before  a  judge  by  virtue  of  a  habeas 
corpus,  by  him  committed,  &c,  as  by  record  thereof  now  remaining  in 
K.  B.  more  fully  appears;  and  it  appeared  that  the  original  writ  was 
merely  in  the  custody  of  the  clerk  of  the  papers  of  the  K.  B.  Office,  where 
they  were  always  deposited,  the  court  held,  that  the  allegation  was  either 
impertinent,  as  not  being  a  record,  and  requiring  no  such  proof;  or  if  it 
were  of  quasi  record,  it  had  been  sufficiently  proved  by  the  production  of 
the  writ,  &c:  Wigley  v.  J&ies,  5  East,  409.  In  the  case  of  Turner  v. 
Eyles,  3  B.  &  P.  456,  the  party  had  been  taken  upon  a  writ  of  execution, 
which  Lord  Ellenb.  said  might  perhaps  make  a  difference. 
Allegations  of  description  must  be  literally  proved;  therefore,  where 
pit.  undertakes  to  describe  a  third  person  in  his  declaration,  he 
[*341]  must  set  out  *his  name,  title,  &c.  correctly,  or  he  will  be  non- 
suited; therefore,  where,  in  case  for  charging  pit.  of  felony  be- 
fore a  justice  of  the  peace,  the  allegation  was,  that  pit.  appeared  before 
Baron  Waterpark,  of  Waterfork,  and  the  proof  was,  that  he  appeared 
before  Baron  Waterpark,  of  Waterpark,  it  was  said  that  the  words  "  of 
Waterfork,"  appeared  to  be  part  of  the  description  of  the  tide,  and  not 
merely  referable  to  the  place  of  residence  of  Lord  Waterpark;  so  that  it 
became  matter  of  description,  and  was  therefore  a  material  variance: 
Walters  v.  Mace,  2  B.  &  A.  758-9.  And  in  case  against  an  attorney  lor 
negligence,  where  it  was  alleged  that  the  said  Margaret  was  arrested  by 
virtue  of  a  writ  of  quo  minus,  by  the  name  of  Margaret  Brown,  otherwise 
Southall,  and  the  writ  produced  was  Suthall,  Ld.  Kenyan  C.  J.,  con- 
sidered it  a  fatal  variance,  Brown  v.  Jacobs,  2  Esp.  Rep.  C.  726;  and 
where,  in  setting  out  a  bail-bond,  the  words  "upon  promises"  were  omitted, 
it  was  held  fatal:  Baker  v.  Newbegan,  R.  fy  M.  C.  93.  In  case  for  escape 
it  was  alleged  that  one  S.  S.  was  arrested  and  gave  bail,  and  afterwards 
bail  above  before  a  judge  at  chambers;  proutpatet,  that  S.  S.  surrendered, 
and  afterwards  escaped.  Per  Bay  ley,  J.:  "  Upon  the  trial,  the  pit  pro- 
duced the  entry  of  recognizance  of  bail,  and  the  entry  of  special  bad  in 
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the  filacer's  book,  to  verify  this  allegation;  but  the  former  imported  not 
that  the  recognizance  was  taken  before  me  at  Sergeant's  Inn,  but  in  court 
at  Westminster;  and  the  latter  imported  that  bail  was  put  in  before  me, 
but  did  not  state  in  what  place:  the  question  was,  whether  this  was  evi- 
dence to  support  the  averment.  There  was  other  evidence,  to  show  that, 
upon  a  recognizance  taken  before  a  judge  at  chambers,  it  was  the  course  of 
practice  to  enter  it  as  if  it  were  taken  in  court.  It  was  not  disputed  but  that 
this  was  an  essential  part  of  the  pit's  case ;  for  though  the  debtor  was  com- 
mitted by  the  C.  J.,  the  validity  of  that  commitment  depended  on  the  pre- 
vious allegation,  that  bail  above  was  put  in.  Whether  this  be  or  be  not  a  re- 
cognizance, depends  on  the  question,  whether  it  was  made  before  a  com- 
petent tribunal.  A  judge  is  competent,  so  is  the  court;  and  it  is  essential 
to  state  that  it  was  taken  before  one  or  the  other.  There  is  a  difference 
in  effect  between  a  recognizance  taken  in  court,  and  one  taken  before  a 
judge  at  chambers,  for  the  scire  facias  in  the  former  case  must  be  in  the 
county  in  which  the  court  sits ;  in  the  latter,  it  may  be  either  in  that  coun- 
ty, or  that  county  in  which  it  is  taken.  A  recognizance,  when  entered,  is 
a  record,  and  no  extrinsic  evidence  can  be  resorted  to  to  prove  it.  If  evi- 
dence were  allowed  to  be  given  by  the  filacer's  book,  that  bail  was  put 
in  before  the  judge  at  chambers,  it  would  be  necessary  to  go  further,  and 
there  must  be  the  introduction  of  new  matter,  to  prove  an  essential  and 
indispensable  fact."  It  was,  therefore,  held  to  be  a  fatal  variance :  Be- 
von  v.  Jones,  4  B.  &  C.  4Q7.  In  case  against  sheriff  for  negligence  in 
losing  replevin-bonds,  &c,  the  declaration  stated,  that  certain  goods  of  a 
tenant  were  replevied,  who  appeared,  &c,  and  levied  his  plaint  against 
pit.,  which  was  afterwards,  on  25th  March,  1823,  duly  removed  out  of 
the  county  court  of  the  said  sheriff  of  the  county  of  C,  into  the  court,  4c. 
by  re.  fa.  lo.:  at  the  trial  it  appeared,  that  in  December,  1822,  when  the 
replevin-bond  was  taken,  the  deft,  was  sheriff  of  the  county  of  C.j  but  that, 
at  the  time  the  plaint  was  removed,  he  had  ceased  to  be  so.  Per  Hoi- 
royd,  J.:  "  I  am  of  opinion,  there  is  no  variance  in  this  case.  It  seems  to 
me,  that  the  averment,  that  the  plaint  was  removed  out  of  the  county 
court  of  the  said  sheriff,  is  not  an  allegation  of  description,  but  of  sub- 
stance. It 'was  matter  wholly  immaterial  who  the  individual  was  who 
presided  in  that  court  at  the  time  when  the  plaint  was  removed*"  5  B.  & 
C.  296.  Case  for  escape :  declaration  stated  a  judgment  recovered  in  K. 
B.,  in  Easter  T.  5  6.  4;  that  in  Trin.  T.  next  there  was  an  award  of  exe- 
cution by  the  court,  and  thereupon  on,  fyc,  in  Trin.  T.  in  the  5th  year 
aforesaid,  the  deft,  was  committed  to,  &c.  Pit.  proved  the  original  judg- 
ment in  K.  B.,  and  the  commit titur  thereon,  but' no  judgment  in  set  fa. 
It  was  objected  that,  to  support  the  allegation  of  award  of  the 
execution,  *plt  must  prove  a  sci.  fa. :  per  Bay  ley,  J. ;  *  All  [#342  ] 
these  allegations  have  been  proved;  but  deft,  has  failed  in  prov- 
ing, as  his  allegation  imports,  that  there  was  any  judgment  in  sci.  fa.  That 
-was  of  itself  an  immaterial  allegation,  because  a  set.  fa.  was  unnecessary, 
a  year  not  having  elapsed,  &c.  It  has  been  contended,  that  the  word 
thereupon  so  connected  the  judgement  in  sci.  fa.  with  the  commitment, 
as  to  make  it  necessary  for  the  pit.  to  prove  the  former.  I  think  not : 
they  seem  to  me  to  be  introduced  to  mark  the  progress  of  the  cause." 
And  "  they  amount  to  an  allegation  of  fact,  and  not  to  a  description  of  the 
record  upon  which  the  commitment  took  place."  "  If  the  damages  in 
the  award  of  execution  had  been  different  from  those  in  the  judgment,  it 


842  CASE,  ACTION  ON  THE 

would  have  been  a  fatal  variance :"  p.  Bay  ley,  J.,  Bronx  field,?.  Jones,  4 
R  &  C.  384. 

If  the  averment  is  in  its  nature  divisible,  though  included  in  one  sen- 
tence, it  will  be  sufficient  if  the  pit.  proves  a  principal  fact,  or  part  only,  and 
that  he  has  been  injured  in  respect  of  that  part  (but  this  merely  extends 
to  allegations  of  substance,  and  not  of  description,  see  supra);  that  part 
or  member  of  the  sentence  including  such  principal  fact  which  is  essential 
may  be  adopted,  and  that  which  is  useless  rejected.  Thus  where  the  de- 
claration stated  that  the  pit.  was  possessed  of  a  messuage  and  150  acres 
of  land,  &c,  and  by  reason  thereof,  was  entitled  to  common  of  pasture. 
&c,  and  the  proof  was  that  pit.  possessed  land  only,  and  was  entitled  to 
common  in  respect  of  it,  the  court  held  it  not  to  be  a  fatal  variance;  and, 
p.  Abbott,  C.  J. :  "  This  allegation  is  divisible,  and  it  may  be  considered 
as  stating  that  the  pit.  was  possessed  of  a  house,  and  also  that  he  was  pos- 
sessed of  land,  and  that,  in  respect  of  both  or  either,  he  was  entitled  to 
the  right  of  common  in  question ;"  Rickets  v.  Salway,  2  B.  &  A.  364. 
And  where,  against  sheriff  for.  a  false  return  of  nulla  bona  to  a  fi*  fa. 
against  the  goods  of  R.  S.  and  J.  S.,  and  pit.  alleged,  although  R.  S.  and 
J.  S.  had  goods,  and  only  proved  that  R.  S.  had  goods,  it  was  held  not  to 
be  a  fatal  variance;  and  p.  curiam :  "  The  first  allegation  is  severable, 
and  not  entire ;  the  legal  efi&t  of  it  being  that  R.  S,  and  J.  S.,  both  or 
either  of  them,  had  goods,  &&  The  allegation  in  substance  is,  that  there 
were  goods  on  which  the  sheriff  might  have  levied,  &c.:"  Jones  v.  Clay- 
ton,  4  M.  &  S.  349.  And,  if  the  premises  are  described  as  being  in  the 
parish  of  A.  and  B.,  the  court  will  construe  it  to  mean  part  in  the  parish 
of  A.  and  part  in  B.:  4  Taunt.  671.  In  slander,  proof  of  part  of  an  in- 
ducement that  pit.  carried  on  two  trades  will  suffice,  provided  the  words 
proved  apply  to  him  in  the  one  trade  proved:  Figgins  v.  Cogswell,  3  M. 
&  S.  369;  1  ib.  386.  But,  where  the  averment  consists  of  circumstances 
not  divisible,  each  fact  included  in  the  different  members  of  the  sentence 
being  equally  essential  to  the  cause  of  action,  as  where  the  averment  is  of 
an  entire  thing,  the  whole  must  be  proved  as  laid,  and  no  part  can  be  re- 
jected as  immaterial,  as  no  allegation  sufficient  to  maintain  the  action 
would  be  left.  Therefore,  in  Savage  v.  Smith,  the  pit.,  having  describ- 
ed the  fi.. fa.  as  founded  on  a  particular  judgment,  and  having  failed  in 
proving  the  judgment,  was  nonsuited ;  for  the  fi.  fa.  so  described  was  an 
entire  thing :  p.  Chambre,  J.,  3  B.  &  P.  465.  And,  in  the  case  of  Edtoards 
v.  Lucas,  5  B.  &  C.  340,  it  was  said,  "  The  former  judgment  was  an  es- 
sential part  of  the  plt.'s  cause  of  action :  he  was  bound  to  set  out  a  judg- 
ment warranting  the  fi.  fa."  See  the  case  briefly  stated,  ante,  340;  see 
case  in  2  Str.  892.  Where  a  party  has  so  connected  an  immaterial  alle- 
gation with  a  material  one,  it  must  be  proved;  because  the  material  part  is 
thus  made  to  depend  on  the  immaterial  part.  In  Bromfield  v.  Jones,  4  B. 
&  C.  383,  Bay  ley,  J.,  cites  the  following  words  of  Buller,  J,  in  Peppin  v. 
Solomons,  5  T.  R.  496,  in  reference  to  Savage  v.  Smith,  (see  abstract  of 
this,  supra,  last  section) :  "  I  admit  it  was  not  necessaiy  for  the  pit.  to 
state  the  judgment;  but,  as  the  pit.  alleged  that  the  party  recover- 
[#343]  ed  a  judgment,  and  that  he  sued  out  a  writ  of  execution  upon  *the 
said  judgment,  the  execution  was  necessarily  tied  down  by 
that  judgment,  and  therefore  the  judgment  was  made  material  by  the 
subsequent  words  which  were  introduced.  So,  in  actions  for  words, 
where  a  long  introduction  is  unnecessarily  inserted  in  the  declaration,  if 
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the  charge  be  tied  up  to  that  introduction,  the  latter  most  be  proved;  be- 
cause the  material  part  is  thus  made  to  depend  on  the  immaterial  part  of 
the  declaration/9  See  the  abstract  and  dicta  in  Br om field  v.  Jones,  ante, 
341,  which  is  also  a  strong  additional  authority  on  this  point.  Though 
the  pit  may  fail  in  many  particulars,  yet  if  he  prove  so  much  of  it  as 
leaves  him  a  good  cause  of  action,  he  shall  recover*  Gilb.  Ev.  229 ;  Rep. 
tern.  Har.  121;  2  Saund.  74,  b.,  207 ,  n.  24  ;  Forty  v.  Imber,  6  East.  434. 
It  is  in  general  no  objection  that  a  party  prescribes  for  less  than  he  can 
prescribe  for:  Bailiffs  qf  Tewkesbury  v.  Bricknell,  1  Taunt  143;  Cro. 
El.  722.  When,  by  the  unnecessary  statement  of  a  title,  it  appears  that 
the  pit.  has  no  cause  of  action,  it  will  be  fatal.  This,  in  an  action 
against  a  disturber,  in  which  mere  possession  is  a  sufficient  title  for  the 
pit,  yet,  if  he  show  a  title,  and  it  appear  insufficient,  the  declaration  is 
bad :  1  Saund.  346,  a.n.2;  Com.  D.  Pleader,  C.  29 ;  1  Salk.  363. 

Statement  of  the  Injury  itself.']  When  the  act  of  nonfeasance  com- 
plained of  was  not  prima  facie  actionable,  it  is  in  general  necessary  to 
state,  not  only  the  injury  complained  of,  but  also  the  circumstances  under 
which  it  was  committed:  as,  that  the  deft.,  well  knowing  the  mischievous 
propensity  of  his  dog,  or  having  been  requested  to  remove  a  nuisance 
erected  by  another,  maliciously  or  fraudulently  contriving  and  intending, 
&c.  (stating  a  bad  intent,  corresponding  with  the  wrongful  act  complained 
of,)  committed  the  act  complained  of:  1  Chit  PI.  337.  If  any  particular 
bad  intention  is  necessary  to  constitute  the  injury,  it  must  be  stated ;  and, 
in  stating  it,  the  language,  as  in  all  other  parts  of  pleading,  should  corres- 
pond with  the  real  or  probable  facts  of  the  particular  case.  The  usual 
averment  of  the  deft,  well  knowing  the  premises  had  better  be  always  in- 
serted, in  actions  where  a  scienter  must  be  proved;  see  1  Chit  PI.  338 ;  7 
Price,  566.  When  it  is  material  to  show  an  undue  motive  or  intent,  it  is 
seldom  necessary,  in  a  civil  action,  to  state  it  in  terms ;  it  is  sufficient  if  it 
be  substantially  shown :  Harmun  v.  Tapptnden,  1  East,  563 ;  1  Saund. 
242,  a.  n.  2 ;  1  Chit  PI.  340. 

In  the  statement  of  the  injury  itself  it  is  frequently  sufficient  to  de- 
scribe it  generally,  without  setting  out  the  particulars  of  the  deft's  miscon- 
duct, especially  as  the  mode  of  committing  such  injury  must  more  pecu- 
liarly lie  in  the  deft's  own  knowledge,  rather  than  pit's:  fVinsrnore  v. 
Greenbonk,  Willes,  577 ;  The  King  v.  Fuller,  1  B.  &  P.  180;  1  Chit  PI. 
341}  3  Leon.  13;  1-Ld.  Raym.452;  1  Saund.  346,  a.  A  declaration 
stated  that  deft,  struck  pit's  cow  divers  blows,  whereof  she  died,  and,  on 
proof  that  the  deft  had  beaten  the  cow  unmercifully,  and  that  pit,  to 
shorten  its  misery,  killed  it,  it  was  held  no  variance,  after  verdict :  Han- 
cock v.  Southal,  4  D.  &  R.  202.  In  an  action  on  the  case  against  a  mas- 
ter for  the  negligence  of  his  servant,  it  has  been  decided  that  the  negli- 
gence may  be  stated  as  that  of  the  master,  without  noticing  the  servant; 
but,  as  the  object  of  pleading  is  to  apprise  the  opposite  party  of  the  facts, 
it  is  more  correct  to  state  them  truly:  Brucker  v.  TYomont,  6  T.  R.  659; 
McManus  v.  drickett,  1  East,  110.  If  the' pit  declare  as  reversioner  for 
an  injury  done  to  his  reversionary  interest,  the  declaration  must  allege  it 
to  have  been  done  to  the  daAage  of  his  reversion,  or  must  state  an  injury 
of  such  a  permanent  nature  as  to  be  necessarily  injurious  to  his  reversion : 
Jackson  v.  Pesksdf  1M.&S.  284.  In  the  statement  of  different  injuries 
in  one<punt,  no  inconvenience  will  result  from  a  failure  in  proving  the 
vol.  l  50 
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whole  qharge ;  for,  in  general,  the  pit  will,  upon  proving  a  pari  only  of 
the  injury  charged,  be  entitled  to  recover  pro  tanto:  Matt  land  v.  Gould- 

ney,  2  East,  438;  Compagnon  v.  Martin,  2  W.  Bl.  R.  700;  5 
[*344]  Taunt  27;  1  Chit  PI.  *341.    On  the  other  hand,  the  cause  and 

manner  of  committing  the  injury  must  be  substantially  proved, 
as  laid.  Thus,  evidence  of  the  improper  stowing  of  the  deft's  anchor,  by 
reason  of  which  it  broke  into  another  vessel,  and  thereby  damaged  the 
pit's  goods,  will  not  support  a  declaration  charging  the  injury  to  have 
been  occasioned  by  the  unskilful  steering  of  the  deft's  ship :  Hulman  v. 
Bennety  5  Esp.  Rep.  226.  And,  in  case  for  an  injury  by  fireworks,  where 
it  was  alleged  that  the  deft.,  a  schoolmaster,  had  delivered  and  caused 
them  to  be  delivered  to  his  scholar,  who  let  them  off,  and  it  was  proved 
that  they  had  been  delivered  to  the  scholar  by  another  person,  without  the 
master's  authority,  pit.  was  non-suited:  King  v.  Ford,  1  Stark.  421.  So, 
if  pit.  in  case  allege  that  deft.'s  dogs  were  accustomed  to  bite  sheep, 
he  will  fail  if  he  only  prove  that  they  bit  men :  Hartley  v.  Harnman,  1 
B.  &  A.  620,  supra,  2  Str.  212,  s.  c;  and  see  further,  post,  "  Nuisance," 
"  Slander."  An  averment  of  the  time  of  committing  the  injury  is  ma- 
terial ;  yet  the  precise  time  is  seldom  material,  and  it  may  be  proved  to 
have  been  committed  either  on  a  day  anterior  or  subsequent  to  that  stated 
in  the  declaration :  Co.  Lit.  288,  a.;  1  Saund.  24,  n.  1 ;  1  Chit  PL  345; 
Purcell  v.  McNamara,  9  East,  157;  Woodford  v.  Ashley,  11  East,  508. 
Where  the  injury  was  capable  of  being  committed  on  several  days,  it  may 
be  described  as  having  been  cotnmitted  on  such  a  day,  and  on  divers  other 
days  and  times  between  that  day  and  the  exhibiting  the  pit's  bill,  or  the 
commencement  of  the  suit.  In  such  case,  the  first  day  should  be  laid  an- 
terior to  the  first  injurious  act,  because  the  pit.  would  not  be  permitted  to 
give  in  evidence  repeated  acts  of  trespass,  unless  committed  during  the 
time  laid  in  the  declaration,  though  he  might  recover  as  to  a  single  tres- 
pass anterior  to  the  first  day:  Hume  v.  Oldacre,  1  Stark.  351. 

An  averment  as  to  the  place  where  the  injury  was  committed  is  mate- 
rial ;  yet  the  precise  place  is  only  material  to  be  proved  in  local  actions, 
and  where  the  situation  of  the  land,  houses,  &c,  is  particularly  described, 
as  in  trespass  and  replevin.  In  transitory  actions,  it  may  be  sufficient  in 
general  merely  to  state  that  the  injury  was  committed  in  the  county  at 
large,  though  it  is  advisable  to  follow  the  usual  course  of  stating  a  town 
or  parish  in  the  county;  and,  though  the  action  is  local,  yet  it  is  not  neces- 
sary to  give  a  local  description  to  the  nuisance,  in  an  action  for  diverting 
the  water  of  a  navigation :  1  Chit.  Pi.  345-6. 

Statement  of  Damages*]  In  actions  for  torts,  the  damages  resulting 
from  the  injury  are  frequently,  and  in  some  cases  necessarily,  stated,  in 
addition  to  the  usual  conclusion  of  the  declaration,  ad  damnum,  &c:  1 
Chit  PI.  346.  The  general  rules  as  to  the  statement  of  damages  in  as- 
sumpsit will,  for  the  most  part,  here  apply:  see  ante,  136.  Though  pit 
prove  more  damage  than  stated,  he  cannot  recover,  if  it  be  not  alleged  to 
such  an  amount,  1  Bulst  49 ;  but  he  may  enter  a  remittitur  damna  for 
the  excess,  2  Arch.  P.  221,  4  M.  &  S.  94;  but  a  miscasting  will  not  pre- 
clude the  pit:  1  Lev.  5S-,  Latch.  175.  In  afctions  of  tort  for  special  dam- 
age, he  will  not  be  allowed  to  go  in  evidence  of  any  loss  or  damage 
beyond  what  he  has  expressly  alleged  in  his  declaration :  Browning  v. 
Newman,  1  Str.  666;  Bui.  N.  P.  7.  The  loss  of  substantial  benefit  arising 
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from  the  hospitality  of  friends  is  a  sufficient  special  damage,  if  proved : 
More  v.  Meagtier,  I  Tatmt.  39.  Where  a  loss  of  customers  is  alleged, 
they  may  be  called  to  prove  the  fact  of  not  dealing:  Lib.  P.  45.  The  spe- 
cial damage  must  also  be  proved  to  be  the  natural  consequence  of  the 
tort ;  for,  if  a  third  person  is  guilty  of  an  illegal  tortious  act  to  the  pit.  in 
consequence  of  such  tort,  such  third  person,  and  not  the  deft.,  is  answer- 
able :  8  East,  1 ;  1  Saund.  243,  a.  (5). 

Plea.]  In  an  action  on  the  case,  the  general  issue, "  not  guilty  of  the 
grievances,"  puts  in  issue  all  the  averments  of  the  declaration  ; 
and,  *whatever  will,  in  equity  and  conscience,  according  to  the  [*345]  ^ 
existing  circumstances,  preclude  the  pit  from  recovering,  may  be 
given  in  evidence  by  the  deft,  under  this  plea;  because  the  pit.  must  re- 
cover upon  the  justice  and  conscience  of  his  case,  and  that  only:  1  Chit. 
PI.  432.  In  an  action,  therefore,  on  the  case,  under  the  plea  of  not  guilty, 
the  deft  may  not  only  put  the  pit.  upon  proof  of  the  whole  charge  con- 
tained in  the  declaration,  but  may  give  in  evidence  any  justification  or 
excuse  of  it,  or  show  a  former  recovery,  release,  or  satisfaction:  3  Burr. 
1353.  Thus,  in  an  action  for  a  malicious  indictment  or  arrest  in  a  civil 
action,  the  deft,  may,  under  the  general  issue,  show  that  there  was  suffi- 
cient or  probable  cause  for  the  proceeding  complained  of:  Cro.  E.  871, 
900 ;  and  see  other  iflstances,  I  Chit.  PI.  432.  In  general,  when  the  de- 
fence consists  of  matters  of  law,  though  the  deft,  is  at  liberty  to  give  the 
matter  in  evidence  under  the  general  issue,  he  may  plead  it  specially:  51 
Mod.  274,  6,  3  Mod.  166,  Jlnon.  Com.  ft.  273,  Barber  v.  Dixon,  1  Wilt. 
44, 175 ;  and  this  is  frequently  advisable  when  there  is  no  fact  disputed, 
but  only  a  point  of  law,  which  may  be  decided  upon  demurrer,  or  on  a  writ 
of  error,  or  where  the  pit.,  by  his  replication,  would  be  compelled  to  admit 
one  or  more  material  facts  in  the  plea,  and  would  not  be  at  liberty  to  reply 
de  injuria,  and  consequently  the  deft/s  proof  is  rendered  less  difficult: 
2  Mod  277;  Vernon  v.  Goodrich,  1  Str.  5;  Jones  v.  Kit  chin,  1  B.  &  P. 
80;  Cro.  E.  539.  The  Statute  of  Limitations  is  not  guilty  within  two 
years,  in  an  action  of  verbal  slander  actionable  in  itself,  1  Sid.  95,  Sir  W. 
Jones,  196,  or  within  six  in  any  other  action  on  the  case,  21  Jac.  1,  c.  16, 
s.  3;  as,  for  crim.  con.,  or  debauching  a  daughter,  &c.;  and  the  statute 
must  be  specially  pleaded.  As  to  when  it  is  necessary  to  plead  specially 
in  libel  or  dander,  see  "  Libel." 


Precedents. 

See  form  of  precipe,  and  declaration  thereon,  post,  u  Proctpe." 

The  forms  of  the  commencement  and*  conclusions  of  declarations  in  general,_and  in 

particular  courts,  i 

Hm»    They     " 

trespass  on  the  < 

11  East,  62. 
The  forms  of  special  counts  in  case  will  be  found  in  the  various  titles  relative  to  torts 

throughout  the  work ;  see  the  notes  on  ante,  338  to  345. 

PLEA  Or  GENERAL  ISSUE,  NOT  GUILTY. 

In  the  E.  E  (or  C.  P.)  Hilary  Term,  8  and  9  Geo.  4. 

And  the  said  deft.,  by  his  attorney,  come9  and  defends  the  wrong  and  injury,  when,  &c, 
and  says  that  he  is  not  guilty  of  the  said  supposed  grievances  above  laid  to  his  charge, 


345  CASE,  ACTION  ON  THE. 

or  any  or  either  of  them,  in  mannerand  form  as  die  eaid  pit.  bath  above  thereof  < 
plained  against  him.    And  of  this  the  said  deft,  pats  himself  upon  the  eoantry,  6e. 

For  other  forms  of  pleas,  see  the  various  titles  of  defences  throughout  the  work,  «• 
»  Statute  of  Limitations  "  "Accord  and  Satisfaction"  See  form  of  plea  confessing 
causes  of  action  as  to  part,  and  general  issue  as  to  residue,  3  Chit.  PI.  1030,  and  repli- 
cation thereto,  ib.  1186. 


Evidence  for  Plaintiff. 

Under  the  General  Issue.]  Under  this  plea,  the  pit  must  prove  in 
substance  all  the  material  averments  in  the  declaration :  viz.,  the  induce* 
ment  as  to  the  property  or  thing  affected;  the  plt.'s  right  or  interest  affected; 
that  his  right  or  interest  was  such  as  to  entitle  him  to  sue;  the  injury  com- 
mitted; that  deft,  committed  it ;  and  the  damages. 

[*346]  * Proof  of Inducement  as  to  the  Property  or  Thing  affected,] 
If  any  special  inducement  as  to  the  property  or  thing  affected  be 
stated  in  the  declaration,  the  same,  if  material  to  the  action,  must  be  sub- 
stantially proved.  A  material  variance  between  it  and  the  proof  would 
be  fatal :  ante,  339. 

Proof  of  Inducement  as  toPlaintiffls  Right  gr  Interest  affected.'] 
If  there  be  any  special  inducement  stated  as  to  this,  the  same,  if  material 
to  the  action,  must  be  substantially  proved.  A  material  variance  between 
it  and  the  proof  would  be  fatsfl ;  and,  as  to  what  is  such  variance,  see 
ante,  S40. 

Proof  that  the  Plaintiffs  Sight  or  Interest  was  such  as  to  entitle 
him  to  maintain  the  •Action.]  It  must  be  proved  that  the  pit  had  a 
legal  right  or  interest  in  the  matter  or  thing  affected  by  the  injury,  at  the 
time  of  such  injury:  Dawes  v.  Peck,  8T.R.  330;  Benjamin  v.  Bank  of 
England,  3  Camp.  417*  And  persons  having  a  mere  equitable  interest 
cannot,  in  general,  sue,  except  against  wrongdoers,  when  the  pit.  is  in  actual 
possession  of  the  property  or  thing  affected :  1  Saund.  on  U.  &  T.  22 2-3; 
Jones  v.  Jones,  7  T.  R.  47;  Mien  v.  Imlett,  Holt,  C.  641.  Actions  for 
all  torts  to  the  absolute  rights  of  persons,  as  injuries  to  health,  liberty, 
reputation,  &c.,  must  be  in  the  name  of  the  party  immediately  injured,  as 
also  actions  for  torts  to  relative  rights:  1  Chit  PL  49,  and  cases  there  col- 
lected. A  wife,  child,  or  servant,  cannot  /support  any  action  for  any  injury 
to  the  person  or  property  of  the  husband,  parent,  or  master,  as  the  law  in- 
vests them  with  no  relative  legal  rights  in  such  person  or  property :  3  BL 
Com.  143;  1  Salk.  119.  As  to  real  property,  corporeal  proof  of  the  pit's 
being  in  actual  possession,  whether  lawfully  or  not,  will  suffice  to  sustain  a 
verdict,  in  an  action  for  an  injury  committed  by  a  stranger,  or  by  any  per- 
son who  cannot  establish  a  better  title:  Graham  v.  Peat,  1  East,  244; 
Lambert  v.  Stroother,  Willes,  221;  Barker  v.  Birkbeck,  3  Burr,  1563; 
2  Str.  123;  Cro.  Car.  586*  Philpott  v.  Holmes,  Pea.  Rep.  67:  1  Taunt 
83,  190-1-4;  Dyson  v.  Collick,  5  B.  &  A.  600;  Welsh  v.  Nash,  8  East, 
394.  The  party,  however,  must  be  in  the  personal  or  actua^possession,  or 
he  must  have  the  general  property,  in  respect  of  which  possession  imme- 
diately follows,  or  he  cannot  maintain  this  action.  A  mere  right  to  enter  is 
not  sufficient :  Dyson  v.  Collick,  5  B.  &  A.  600.  In  case  of  real  property, 
there  is  not  that  constructive  possession  as  in  that  of  personalty ;  and  the 
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party  entitled  to  possession  cannot  maintain  trespass  for  an  injury  to  such 
possession,  unless  he  has  had  actual  possession,  though  he  have  the  freehold 
in  law :  Com.  D.  Trespass,  B.  3.  A  person  having  the  immediate  rever- 
sion, or  remainder  in  fee  or  in  taif,  or  for  a  less'estate,  may  support  an  action 
on  the  case  for  waste,  &c.,  if  it  be  injurious  to  his  reversionary  interest:  2 
SaundL  252,  b.  The  absolute  or  general  owner  of  personal  property, 
having  the  right  of  immediate  possession,  may  in  general  support  an  action 
for  an  injury  thereto,  though  he  have  never  had  the  actual  possession ;  it 
being  p,  rule  of  law  that  the  property  in  personal  chattels  draws  to  it  the 
possession:  2  Saund.  47,  a.  n.  1 ;  Gordon  v.  Harper,  7  T.  R.  12 ;  1  Bulst. 
68-9.  So,  though  at  the  time  when  the  injury  was  committed  the  goods 
urere  in  the  actual  possession  of  a  servant,  carrier,  or  other  bailee,  yet,  if 
the  general  owner  had  the  right  of  immediate  possession,  the  action  may 
be  in  his  name,  2  Saund.  476,  Gordon  v.  Harper,  7  T.  R.  12 ;  or  it  may 
be  in  the  name  of  the  person  having  the  actual  possession,  but  only  a  special 
property :  2  Saund.  47,  c.  d.  But  a  mere  servant,  having  only  the  custody 
of  goods,  and  not  responsible,  cannot  in  general  sue:  ib. 

An  assignee  of  a  chose  in  action  or  chattel  cannot,  in  general,  sue  for 
an  injury  thereto,  committed  before  he  became  such  assignee.  Thus,  an 
heir  cannot  maintain  an  action  of  waste  committed  in  the  time  of 
his  ancestor ;  *nor  the  grantee  of  a  reversion,  for  waste  committed  [*347] 
before  the  grant,  2  Saund.  252,  a;  though  a  reversioner  may,  as 
we  have  seen,  sometimes  sue,  when  the  injury  is  such  as  to  effect  the  rever- 
sion; ante,  346.  An  assignee  may,  however,  always  sue  for  an  injury 
committed  after  he  became  such  assignee.  In  some  cases,  where  pit.  has 
assigned  his  interest  in  the  thing  affected,  he  may  still  sue  in  case  for  a 
consequential  injury.  Thus,  where  the  lessee,  by  deed-poll,  assigned  his 
interest  in  the  demised  premises  to  A.,  subject  to  the  payment  of  the  rent 
and  the  performance  of  the  covenants  contained  in  the  lease,  and  A.  took 
possession  and  occupied  the  premises  under  this  assignment,  it  was  held, 
lessee  might  maintain  an  action  upon  the  case,  founded  in  tort,  agajnst  A., 
for  having  negleeted  to  perform  the  covenants  whereby  the  lessee  had 
been  sued  by  the  lessor,  and  sustained  damages:  Barnett  v.  Lynch,  5  B. 
*  C.  608. 

In  the  case  of  the  death  of  the  injured  party,  in  torts,  the  general  rule  is, 
aetio  personalis  moritur  cum  persona.  And  this  rule  seems  to  apply  in 
all  cases,  whether  the  action  be  founded  on  personal  injuries,  or  even  on 
contracts,  Kingdon  v.  Nottle,  1  M.  &  S.  355,  except  such  as  create  an 
injury  to  the  personal  estate  of  the  testator ;  because  the  executors  and 
administrators  are  the  representatives  of  the  personal  property,  that  is,  the 
debts  and  goods  of  the  deceased;  but  not  of  their  wrongs.  Therefore, 
where  the  damage  done  to  the  personal  estate  can  be  stated  on  the  record, 
and  increases  the  individual  transmissible  personal  estate,  the  action  re- 
mains to  the  executor  or  administrator :  Chamberlain  v.  Williamson,  2 
M.  &  S.  416.  And  it  is  on  this  principle  that  case  or  debt  lies  by  the  exe- 
cutor for  an  escape  on  final  process,  4  Mod.  403, 12,  ib.  71 ;  or  against  the 
sheriff,  for  removing  goods  in  execution,  without  paying  a  year's  rent  due 
to  the  testators  Palgrave  v.  Windham,  1  Str.  212.  But,  where  the  damage 
consists  in  previous  personal  suffering,  as  in  all  injuries  affecting  the  life 
or  health  of  the  deceased,  all  such  as  arise  out  of  the  unskilfulness  of  medi- 
cal practitioners,  imprisonment  of  the  party,  brought  on  by  the  negligence 
of  his  attorney,  through  breaches  of  the  implied  promise  by  the  persons 
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employed  to  exhibit  a  proper  portion  of  skill,  ta.,  or  the  like  an  extin- 
guished by  death,  and  the  executor  or  administrator  cannot  roe,  tt., 
Sir  Wm.  Jones,  174,  Latch,  168;  and  the^stat  of  4  Ed w.  3,  c.  7,  has  made 
no  alteration  in  the  commonlaw  in  this  respect:  1  Saund.  217,  n  1. 

Bankruptcy  has  the  effect  of  passing  to  the  assignees  all  rights  of 
action,  tod  every  species-  of  rights  of  which  a  profit  can  be  made,  as  such 
rights  are  assignable  at  common  law;  and  questions  as  to  these  rights 
seem  to  turn  much  upon  the  same  principle  as  those  which  result  to 
executors,  &c.  But  for  injuries  of  a  personal  nature,  which  are  not  the 
subject  of  property,  as  slander,  &c,  Chamberlain  v.  Williamson,  2  M. 
&  S.  413,  Benson  v.  Flower,  Sir  W.  Jones,  215,  ex  p.  Charles,  14  East, 
197,  the  bankrupt  himself  must  sue :  Webb  v.  Fox,  7  T.  R.  391 ;  Cutlenf 
414.  So,  insolvency  passes  the  estate,  effects,  rights,  &c,  by  1  6.  4,  c 
119,  s.  7,  &c,  and  differs  little  in  its  effect,  as  far  as  regards  the  right  of 
suing  in  case  from  bankruptcy,  except  that,  by  the  assignment  at  the  time 
of  the  petition,  the  assignee  takes  only  such  property  as  the  insolvent 
had  at  the  time  of  the  petition :  Hepper  v.  Marshall,  2  Bing.  372 ;  post, 
"Insolvent" 

When  there  is  a  joint  legal  interest  existing  in  two  or  more  persons, 
.who  have  received  a  joint  damage,  they  should  join  in  the  action:  1 
Saund.  291.  So,  part  owners  of  a  ship  or  goods  ought  to  join  in  an 
action  against  one  who  injures  or  takes  them  away :  Childs  v.  Sands,  1 
Salk.  32 ;  4  Mod.  176, 181 ;  3  Lev.  351.  And,  where  defamatory  words 
are  spoken  of  partners  respecting  their  trade,  they  may  maintain  a  joint 
action  for  the  slander;  and  it  is  not  necessary  for  them  to  show  the 
proportion  of  their  respective  shares :  Forster  v.  Latoson,  3  Bing.  452; 
Cooke  v.  Batchelor,  3  B.  &  P.  150;  2  Saund.  117,  a.  If  two  persons 
obtain  a  mandamus,  they  may  join  in  an  action  for  a  false  return  to  it: 
3  Lev.  362-3.  So,  where  bail  together  employ  an  attorney  to 
£*348]  surrender  their  principal,  one  cannot  "maintain  a  separate  ac- 
tion for  negligence  against  him;  and  Mansfield,  C.  J.,  said, 
"  The  situation  of  Hill  \  Bailey  (the  bail)  was  the  same  ;  they  were  mu- 
tually responsible  for  each  other ;  the  act  to  be  done  would  operate 
equally  in  favour  of  each ;  the  one  could  not  be  relieved  from  his  lia- 
bility without  the  other ;"  Hill  v.  Tucker,  1  Taunt.  9;  see  Collins  v.  Bar- 
nett,  cited  in  3  Bing.  456 ;  see  cases  where  joint  payment  creates  joint 
interest,  Osborne  v.  Harper,  5  East,  225,  Brand  v.  Boulcott,  3  B.  &  P. 
235.  Tenants  in  common  should  also  join :  Cro.  El.  554.  To  constitute 
a  joint  legal  interest,  it  must  be  in  the  same  degree,  as  tenant  and  rever- 
sioner cannot  join  for  damage  to  the  inheritance,  or  copyholder  and  lord, 
4c.  And,  where  the  interest  is  several,  yet  pit.  ought  to  join,  if  the  cause 
of  action  be  an  entire  joint  damage.  So,  were  several  persons,  called  dip- 
pers, at  Tunbridge  Wells,  who  were  chosen  by  the  free-holders  of  the 
manor,  &c,  were  disturbed  by  a  person  not  duly  appointed,  against  whom 
they  joined  in  an  action,  it  was  held  they  should  join;  for,  although  the 
dippers  were  severally  entitled  to  receive  for  their  own  several  use  such 
voluntary  gratuities  as  the  company  were  pleased  to  give  them  respec- 
tively, they  were  jointly  concerned,  as  it  was  a  hurt  to  then* all:  Welter  v\ 
Bakery  2  Wills.  423.  So,  if  there  be  two  ancient  mills  in  a  manor,  at  one 
or  the  other  of  which  the  tenants  are  bound  to  grind,  the  owners  of  both 
mills  may  join  against  a  tenant  for  not  grinding:  2  Saund.  115.  And,  in 
Collins  v.  Barnett,  it  was  holden,  that  two  persons  might  bring  a  joint 
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action  for  maliciously  holding  them  to  bail,  if  the  complaint  in  the  decla- 
ration was  confined  to  the  expenses  which  they  were  jointly  put  to  in  pro- 
curing their  liberty:  p.  Best,  C.  J.,  cited  in  Forster  v.  Latoson,  9  Bing. 
456.  In  actions  in  torts,  if  a  party  who  ought  to  join  be  omitted,  it  can 
only  be  taken  advantage  of  by  plea  in  abatement,  Addison  v.  Overend, 
6  T.  R.  766 ;  and  it  is  not,  as  in  contracts,  the  cause  of  nonsuit  for  non- 
joinder; and  so  it  is  with  tenants  in  common :  Cro.  El.  554 ;  ib.  770,  554. 
And,  if  one  or  two  part-owners  of  a  chattel  sue  alone  for  a  tort,  and  the 
deft,  do  not  plead  in  abatement,  the  other  part-owner  may  afterwards  sue 
alone :  Sedgworth  v.  Overend,  7  T.  R.  279. 

In  the  case  of  an  executor,  administrator,  heir,  or  devisee,  suing  for  a 
tort,  see  post,  "  Executor  and  Administrator"  «  Heir"  ••  Devisee."  As 
to  actions  by  husband  and  wife,  post,  «  Husband  and  Wife." 

Proof  of  the  Injury.]    The  injury  must  be  proved  to  have  been  com- 
mitted, as  stated  in  the  declaration;  and,  as  to  what  is  a  variance,  see  ante,  t 
340.   This  must,  in  general,  be  proved  by  persons  present  when  the  injury 
was  committed,  or  by  deft.'s  admissions. 

Proof  that  the  Deft,  committed  the  Injury. ,]  It  must  be  proved  that 
the  deft,  or  what  is  tantamount  thereto,  the  deft's  agent,  committed  the 
injury.  All  natural  persons  are  liable  for  injuries  resulting  from  their  tor* 
tious  acts,  not  grounded  on,  or  arising  from,  a  contract:  1  Rab.  778, 913-4; 
1  Lev.  169.  Therefore,  an  infant,  ox  feme  covert,  is  liable  for  her  own 
tortious  acts,  though,  indeed,  &feme  covert,  cannot  be  a  tort  feasor,  either 
by  prior  or  subsequent  assent,  Co.  Lit.  180-6,  n.  4,  Jennings  v.  Randall, 
ST.L  336:  and  a  lunatic  is  liable  in  case  for  any  injurious  acts  committed 
by  him,  though  he  could  not  be  punished  criminaliter,  from  the  absence 
of  criminal  intention :  Bac.  Ab.  Tres.  G.  Jar.  E.  Hob.  134 ;  Hay  craft  v. 
Creasy,  2  East,  104. 

Corporations  are  also  liable  for  damages  for  torts:  thus,  where  a  public 
company  lay  down  pipes  so  negligently^that  an  individual,  passing  along 
the  streets,  receives  an  injury,  they  are  liable :  Matthews  v.  West  London 
Water  Works,  3  Camp.  403 ;  Gibson  v.  lnglis,  4  ib.  12 ;  Varborough 
▼.  The  Bank  of  England,  16  East,  7;  Bush  v.  Steinman,  1  B.  &  P. 
405;  Duncan  v.  Surrey  Canal,  3  Stark.  50;  see  post,  tit.  "Corpora* 
tions."  Judges  and  Justices  of  the  peace,  Bonnell  v.  Brighton, 
5  T-R.  186, 1  Ld.  Raym.  466,  *  Warns  v.  Farley,  6  T.  R.  449,  [*349] 
3  M.  &  S,  4iS;  commissioners  of  bankrupts,  Dodswellr.  Impey, 
1  B.  &  C.  163;  the  attorney-general,  Johnson  v.  Sutton,  1  T.  R.  513, 
335;  or  superior  naval  or  military  officers,  ib.,  acting  within  the  scope  of 
their  authority,  are  not  liable;*  And,  in  general,  where  parties  act  bona 
Jute,  in  the  discharge  of  a  public  duty,  they  will  not  be  liable,  Sutton  v. 
Clarke,  6  Taunt  29,  2  D.  &  R.  353.  Bl.  R.  1141,  Bolton  v.  Crowther, 
9E&C. 703,  Pike  v.  Carter,  3  Bing.  85,  2  Bing.  163;  but  if,  as  such, 
they  exceed  their  authority,  or  act  arbitrarily,  carelessly,  or  oppressively, 
they  will  be  liable :  ib.,  3  Wils.  461 ;  Leader  v.  Moxon,  2  B.  &  R.  924; 
Thompson  v.  M.  Ex.  Jissur.  Com.,  16  East,  914 ;  Jones  v.  Biril  5  B.  & 
A.  837;  3  Bing.  86.  So,  commissioners  of  prize-money  are  liable  for  not 
adjudging  a  prize,  &c:  Chinotti  v.  Bumslead,  6  T.  R.  646.  And  a  jus- 
tice of  the  peace,  for  refusing  an  examination  on  the  stat.  of  hue  and  cry : 
1  Leon,  323.    And  the  Bank  of  England  is  liable  for  delay,  or  other  mis- 
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conduct,  as  much  as  a  private  banker :  Sutton  v.  Bank  qf  England,  1  C. 
&P.  193,  2Biog.  411,*.  c. 

If  one  tenant  in  common  misuse,  spoil,  destroy,  or  convert  to  his  own 
use  that  which  he  has  in  common  with  another,  he  is  answerable  to  the 
other  in  an  action,  as  for  misfeasance:  p.  Ld.  Kenyan,  C.  J.:  Martyn  r. 
Knowlys,  8  T.  R.  146.  And  so  with  joint-tenants,  though  they  cannot  be 
sued  for  taking  away  the  chattel :  2  Saund.  47,/  g.  Owners  of  a  party- 
wall  are  liable,  the  one  to  the  other,  for  tort:  they  are  not,  however,  tenants 
in  common :  Malts  v.  Hawkins,  5  Taunt  20. 

A  principal  or  master  is  liable  for  the  tortious  acts  of  his  servants  in  all 
matters  done  by  them  in  the  exercise  of  the  authority  that  he  has  given 
them,  whether  such  servant  be  immediately  retained  by  himself,  or  by 
those  whom  he  has  employed ;  and,  however  remote  the  sub-agent  may 
be  whose  unskilfulness  or  negligence,  &c.  was  the  cause  of  the  injury,  the 
liability  may  always  be  traced  to  the  principal,  from  whom  the  authority 
moved :  Bush  v.  Steinman,  1  B.  &  P.  444 ;  5  B.  &  C.  547 :  Morlty  v. 
Graitford,  2  H.  Bla.  442;  3  Wils.  317.  But  the  party  would  not  be 
liable  unless  the  person  committing  the  injury  acted  at  the  time  as  hie 
servant,  1  East,  106;  and  on  this  point  the  liability  often  chiefly  depends. 
And,  in  Lougher  v.  Pointer,  5  B.  &  C.  547,  where  the  owner  of  a  car- 
riage hired  of  a  stable-keeper  a  pair  of  horses  to  draw  it  for  a  day,  and 
the  owner  of  the  horses  provided  a  driver  through  whose  negligent 
driving  an  injury  was  done  to  pit's  horse,  the  judges  of  E.  B.  were 
divided  as  to  the  liability  of  the  owner  of  the  carriage.  In  Sammell  v. 
Wright,  5  Esp.  Rep.  263,  where  the  horses  were  hired  to  go  to  Windsor, 
the  owner  of  the  horses  «vas  held  liable,  because  they  were  under  the 
care  and  direction  of  his  servants.  The  carriage  belonged  to  the  traveller, 
the  Marchioness  of  Bath.  In  the  case  of  Sir  Henry  Houghton,  where 
he  hired  horses  to  draw  his  carriage  travelling  post,  he  was  held  not  to  be 
answerable  for  accidents  produced  by  the  misconduct  of  the  drivers:  cited 
4B.&C.  550,  and  referred  to  by  Abbott,  C.  J.,  575.  And,  in  Dean  v. 
Branthwaite,  where  a  dispute  arose  between  the  owner  of  the  carriage 
and  the  owner  of  the  horses,  which  he  hired,  Ld.  ElUnb.  said,  "  that  a 
person  who  hires  horses  under  such  circumstances  has  not  the  entire 
management  and  power  of  them,  but  that  they  continue  under  the  power 
and  control  of  the  stable-keeper's  servants,  who  were  entrusted  with  the 
driving.  And,  in  Croft  v.  Mison,  4  B.  &  A.  590,  where  the  pits,  hired 
a  chariot  for  the  day,  appointed  the  coachman,  md  furnished  the  horses, 
it  was  held  they  were  correctly  described  as  owners  and  proprietors.  But, 
if  a  servant  wilfully  commit  an  injury,  the  master  is  not  liable:  1  East, 
106.  "  Therefore,  if  a  servant  driving  a  carriage,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strike  the  hetses  of  another,  the  master  is 
not  liable;  but,  if,  in  order  to  perform  his  master's  orders,  he  strikes,  hot 
injudiciously,  and  in  order  to  extricate  himself  from  a  difficulty,  that  will 
be  negligent  and  careless  conduct,  for  which  the  master  will  be 
[*350]  liable,  being  *an  act  done  in  pursuance  of  the  servant's  employ- 
ment :"  p.  curiam,  Croft  v.  Jilison,  4  B  &  A.  592. 
An  agent  or  servant  cannot,  in  general,  be  sued  for  any  neglect  or  non- 
feasance which  he  is  guilty  of,  when  it  is  committed  on  behalf  of,  and 
under  the  express  or  implied  authority  of,  his  master:  12  Mod.  488;  Say, 
41;  Wilson  v.  Peto  and  others,  6  Moo.  47.  Thus,  if  a  coachman  lose  a 
parcel,  his  master  alone  is  liable;  so,  a  servant  is  not  liable  for  deoeit  on 
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the  sale  of  goods,  or  for  a  false  warranty,  Co.  D.,  Case  for  Deceit,  B. 
3  P.  W.  379;  nor  can  an  action  be  supported  against  an  attorney  for  a 
malicious  arrest,  1  Mod.  209,  Roll.  Ab.  95,  Barker  v.  Br  a  ham,  3  Wils. 
879 ;  Carrol  v.  Bird,  2  Esp.  Rep.  202,  unless  he  exceed  the  line  of  his 
duty:  Crozer  v.  Pilling,  4  B.  &  C.  26,  And,  where  under-sheriffs  or 
bailiffs,  acting  under  the  express  or  implied  authority  of  the  sheriff,  Tay- 
lor v.  Riley,  9  Price,  387,  Bowden  v.  fVaithman,  5  Moo.  183,  commit  a 
tort,  the  action  should  not  be  against  them,  but  the  sheriff:  Cameron  v. 
Reynolds,  Cowp.  403;  2  1*  R.  151;  Sanderson  v.  Baker,  2  W.  Bla.  R. 
832, 911.  And  no  action  is  sustainable  against  an  intermediate  agent  for 
the  negligence,  &c,  of  a  sub-agent,  but  the  principal  is  liable,  Stone  v. 
Cartwrighl,  6  T.  R.  411,  Bush  v.  Steinman,  1  B.  &  P.  405,  Cameron  v. 
Beynolds,  Cowp.  406,  2  B.  &  P.  438 ;  nor  is  a  person  employed  to  do 
work  for  another  liable,  though  the  work  be  so  badly  done  as  to  injure  a 
third  person,  ib.;  but,  if  he  personally  interfered  and  caused  the  injury, 
he  would  be  liable :  Wilson  v.  Peto,  6  Moo.  47 ;  2  B.  &  R.  33.  As  to 
agents  of  government  discharging  a  public  duty,  and  not  acting  for  their' 
own  benefit,  they  are  not  liable  for  the  misconduct  of  such  persons  as  they 
are  obliged  to  employ;  and  the  doctrine  of  respondeat  superior  does  not 
apply :  Hall  v.  Smithy*  Bing.  159,  Nicholson  v.  Mounsey,  15  East,  384; 
but  the  action  must  be  against  those  persons  whose  negligence  occasioned 
the  injury.  Agents,  however,  are  liable  who  order  any  thing  to  be  done 
not  within  the  scope  of  their  authority,  or  are  themselves  guilty  of  negli- 
gence in  doing  that  which  they  are  empowered  to  do:  2  Bing.  159. 

The  liability  attaching  to  the  owner  of  animals  varies  with  their  par- 
ticular species.  In  the  case  of  such  as  are  not  naturally  inclined  to  commit 
mischief,  as  dogs,  horses,  and  other  domestic  animals,  a  previous  mischiev- 
ous propensity  must  be  shown,  and  the  scienter  clearly  established,  or 
that  the  injury  was  attributable  to  that  or  some  other  neglect  on  the  part 
of  the  owner;  and  case,  and  not  trespass,  is  the  proper  remedy  :  12  Mod. 
333;  Mason  v.  Keeling,  1  Ld.  Raym.  608;  Cro.  Car.  254;  2  Salk.  662. 
With  respect  to  cattle,  as  their  propensity  to  roam  and  trespass  on  other 
persons'  land  is  notorious,  the  owner  will  be  answerable,  ib.,  Bex  v.  Hug- 
gins,  2  Ld.  Raym.  1583;  but  no  action  lies  for  damage  done  by  animals 
ferae  naturm  escaping  from  the  land  of  one  person  to  that  of  another : 
Cro.  Car.  387;  1  Burr.  259;  5  Co.  104,  6;  see  further,/?©*/,  "Nuisance." 

In  cases  where  a  man  is  in  possession  of  real  properly,  he  must  take 
care  that  his  property  is  so  used  and  managed  that  other  persons  are  not 
injured,  and  that  whether  his  property  be  managed  by  his  own  immediate 
servants,  or  by  contractors,  or  their  servants.  The  injuries  done  upon 
land  or  buildings  are  in  the  nature  of  nuisances,  for  which  the  occupier 
ought  to  be  charged,  when  occasioned  by  any  acts  of  persons  whom  he 
brings  upon  the  premises :  p.  Littledale,  J.,  Laugher  v.  Pointer,  5  B.  & 
C.  560.  In  Littledale  v.  Ld.  Lonsdale,  2  H.  Bla.  299,  and  Stone  v. 
Cartwrighl,  6  T.  R.  411,  it  was  held,  that  the  owner  of  a  mine  (and  not 
his  agent)  is  answerable  to  the  person  whose  property  may  be  injured  by 
the  improvident  manner  of  working  it,  on  the  principle  that  "  whatever 
is  done  for  the  working  of  my  mine,  or  the  repair  of  my  house,  by  persons 
mediately  or  immediately  employed  by  me,  may  be  considered  as  done 
by  me.  *  I  have  the  control  of  all  that  belongs  to  my  land  or  my  house; 
and  it  is  my  fault  if  I  do  not  so  exercise  my  authority  as  to 
prevent  injury  *to  another:"  p.  Jibbott,  C.  J.,  4  B.  &  C.  576.  [*351  J 
vol.  1.  51 
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But  to  the  mere  ownership  of  movable  property  this  liability  does  not 
attach ;  as  it  may  be  sent  out  into  the  world,  and  conducted. by  other  per- 
sons. Actions  of  this  nature  should  therefore  generally  be  against  the 
tenant  or  person  in  possession,  C hie t ham  v.  Hampson,  4  T.  R.  318,  un- 
less the  landlord  superintended  the  repairs,  &c.,  Leslie  v.  Pounds,  4  Taunt 
649 ;  and,  if  the  landlord  erects  the  nuisanoe  and  demises,  he  is  liable,  as 
the  demise  is  a  continuation  of  the  nuisanoe,  2  Salk.  460;  Bush  v.  Stein* 
man,  1  B.  &  P.  409 ;  or  where  he  covenants  to  repair :  Payne  v.  Rogers, 
2  H.  Bla.  349.  # 

With  respect  to  the  number  of  the  parties  to  be  sued,  and  who  may  bo 
joined,  where  different  persons  have  been  jointly  concerned  in  d  tortious 
act,  the  party  injured  may  bring  one  action  against  all  jointly,  or  may  sue 
each  in  a  separate  action ;  Sutton  v.  Clarke,  6  Taunt.  34 ;  Scott  v.  God- 
win, 1  B.  &  P.  73.  And  in  these  injuries,  as,  for  composing  and  publish- 
ing a  libel,  2  Saund.  117, 2  Burr.  985,  for  not  setting  out  tithe,  Carth.  961: 
so,  if  two  persons  procure  a  person  to  be  indicted  falsely,  Lateh.  268:  so 
against  bailiffs  or  other  officers  for  a  joint  tort:  Cowp.  192.  All  persons 
liable,  as  co-proprietors,  for  the  acts  of  their  servants  or  partners,  may  be 
joined,  Moreton  v.  Hardern,  4  B.  &C.  228;  as  the  act  of  one  is  the  act  of 
all  the  partners.  And,  in  these  cases,  the  joinder  of  more  persons  than 
were  liable  constitutes  no  objection,  and  one  may  be  acquitted,  and  a  ver- 
dict taken  against  the  others,  3  East,  62, 1  M.  &  S.  589,  but  not  after 
judgment:  Tidd.  711,903.  If  the  pit.  elect  to  sue  one  only  for  a  tort 
committed  by  several,  he  cannot  plead  the  nonjoinder  of  the  others,  or 
take  any  advantage  of  such  nonjoinder:  Sutton  v.  Clarke,  6  Taunt  29; 
1  Saund.  291,  d.;  ~Milchel*v.  Tarbutt,  5  T.  R.  649.  But  this  only  ap- 
plies to  the  case  of  torts ;  for  it  appears  that,  if  the  case  be  grounded  on  a 
particular  contract,  the  action  will  be  subject  to  the  same  rules  of  law  as 
if  brought  in  assumpsit :  Bretherton  v.  Wood,  3  B.  &  B.  62 ;  Leslie  v. 
Wilson,  ib.  171;  Powell  v.  Lay  ton,  2  N.  R.  365;  Max  v.  Roberts,  12 
East,  89,  365 ;  Govett  v.  Radnigde,  3  East,  62.  See  ante.  A  recovery 
against  one  of  several  parties  to  a  joint  tort  often  precludes  from  proceed- 
ing against  another  party  not  included  in  the  former  action ;  as,  where 
pit.  had  recovered  against  his  servant  for  leaving  his  service,  it  was  held 
he  could  not  recover  against  a  person  who  enticed  him  away,  Bird  v. 
Randall,  3  Burr.  1345,  1  W.  Bl.  R.  387,  «.  c;  and  it  is  usual  to  apply  to 
the  court  to  stay  the  proceedings:  Williams  v.  Brown,  2  B.  &  P.  71.  But 
the  evidence  should  be  the  same,  and  not  on  different  occasions:  ib.,  Greg- 
son  v.  Mc  Tagger t,  1  Camp.  415.  Where  the  torts  are  distinct,  a  joint 
action  against  two  or  more  cannot  be  maintained,  as  two  persons  cannot 
be  separately  liable  unless  they  would  be  jointly  liable :  Laugher  v.  Poin- 
ter, 5  B.  &  C.  559.  So,  no  action  lies  against  several  persons  for  speaking 
the  same  words,  as  the  words  of  one  cannot  be  the  words  of  another : 
Palm.  313;  Cro.  J.,  647;  1  Bulst.  15.  And,  if  several  persons  be  joined 
where  the  tort  could  not  in  point  of  law  be  joint,  they  may  demur,  and, 
after  verdict,  they  may  move  in  arrest  of  judgment,  or  bring  a  writ  of 
error,  Barnard  v.  Gostling,  1  N.  R.  245,  2  Saund.  117,  &c;  but  the  pit 
may  obviate  the  objection  by  taking  a  verdict  against  one  only,  or  by 
assessing  the  damages  separately,  and  entering  a  nolle  prosequi  before 
judgment.  Where  the  action  is  against  a  tenant  in  common,  joint  tenant, 
or  co-parcener,  for  any  thing  respecting  their  land,  it  should  be  joint,  and 
it  will  be  bad  in  abatement :  1  Saund.  291.  e. 
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Though  an  msstgnee  is  not  liable  for  torts  before  he  came  to  the  estate, 
be  will  be,  in  many  oases,  during  his  possession,  and  even  after  he  has 
assigned  his  interest;  and  there  is  no  privity  of  estate.  Therefore,  where 
a  lessee  by  deed-poll  assigned  his  interest  in  the  demised  premises  to  A., 
subject  to  the  payment  of  rent,  and  the  performance  of  the  covenants  con- 
tained in  the  lease,  A.  took  possession  and  occupied  the  premises  under 
this  assignment/and,  before  the  expiration-of  the  term,  assigned 
to  a  third  *  person,  and  the  lessor  sued  the  lessee  for  breaches  of  [*352] 
covenant  committed  during5' the  time  that  A.  continued  assignee 
of  the  premises,  and  recovered  damages  against  the  lessee ;  it  was  held, 
that  the 'lessee  might  maintain  an  action  on  the  case,  founded  in  tort, 
against  A.,  for  having  neglected. to  perform  the  covenants  during  the  time 
he  continued  assignee,  whereby  the* lessee  sustained  damage:  Burnett 
and  others  v.  Lynch,  5  B.  &  C.  589.  And,  where  a  tenant  for  years 
erects  a  nuisance,  and  makes  an  under-lease  to  B.,  an  action  lies  against 
either:  2  Salk.  460.  Case,  in  nature  of  waste,  lies  against  a  tenant  for 
years  after  the  expiration  of  his  term :  Kinlyside  v.  Thornton,  2  W.  Bl. 
R.1111. 

The  proof  for  pit.,  in  an  action  against  executors,  bankrupts,  assignees 
of  bankrupts,  insolvents,  husband  and  wife,  &&,  will  be  found  under  those 
titles. 

Proof  of  Damages.']  .The  pit.  must,  in  all  cases,  be  prepared  to  prove 
the  amount  of  the  damages  he  has  sustained,  that  they  were  sustained 
before  action  brought,  or  before  the  time  when  the  declaration  appears  to 
have  been  filed:  2  Saund.  171,  n.  If  any  have  accrued  since,  if  deft,  can 
be  procured  to  consent  at  the  trial  to  their  befhg  taken  into  consideration 
by  the  jury  in  their  verdict,  on  condition  of  an  action  being  brought  for 
them,  this  is  desirable.  The  nature  of  the  proof  must  depend  on  the  facts 
stated  in  the  declaration.  The  statement  of  the  damages  being  larger  than 
the  proof  will  not  prejudice. 

Proof  under  Special  Plea  or  Defence.']  Where  an  issue  is  taken  on  a 
special  plea,  and  the  general  issue  is  also  pleaded,  the  pit.  must  not  only 
be  prepared  to  prove  all  that  is  required  of  him  by  the  general  issue,  but 
also  what  is  required  of  him  in  the  issue  taken  on  the  special  plea.  When 
a  special  plea  is  pleaded  without  the  general  issue,  so  as  to  admit  all  the 
other  facts  but  what  are  desired  by  such  special  plea,  then  no  proof  of 
such  admitted  facts  need  be  adduced :  and  the  proof  will,  in  general,  then 
consist  of  an  answer  to  the  special  plea,  and  the  amount  of  the  damages. 
As  to  special  references,  see  the  titles  thereof  throughout  the  work. 

As  to  who  is  to  begin  to  prove  the  issue,  see  ante,  152. 

Evidence  for  Defendant. 

We  have  already  seen  under  what  plea  deft,  may  avail  himself  of  his. 
defence,  ante,  3  4  4- 5r  and  evidence  should  be  adduced  accordingly. 

Defences.]  The  several  defences  consist  in  denying,  and,  as  far  as  pos- 
sible, disproving,  1st,  the  plt.'s  right  to  sue,  his  legal  right  not  having  been 
affected,  ante,  346;  or  to  show  that  too  many  persons  are  pits.,  ante,  347; 
or  that  pit  is  a  mere  assignee,  and  has  no  right  to  sue,  ante,  346-7 ;  or 
that  the  party  who  should  have  sued  is  dead,  ante,  347;  or  that  the  pit.  is 
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disabled  from  suing,  as  being  a  bankrupt,  insolvent,  ante,  347,  feme  covert, 
&c. :  see  those  titles.  2.  That  the  defendant  was  not  the  party  who  com- 
mitted the  injury,  ante,  348;  or  that  he  was  a  mere  agent,  ante,  350 ;  or 
that  the  real  wrong-doer  is  dead;  or  that  the  deft  is  discharged  by  bank- 
ruptcy, insolvency,  or  is  a  feme  covert:  see  those  titles.  3.  That  the  action 
is  misconceived,  and  should  not  have  been  in  case,  ante,  336;  or  that  it  is 
brought  too  soon.  4.  That  there  is  a  variance  between  the  inducement  or 
injury,  &c.,  and  the  proof.  5.  That  deft,  is  discharged  by  the' Statute  of 
Limitations,  award  and  satisfaction,  from  recovery,  &c»;  see  those  and 
other  titles.    6.  Deft,  should  be  prepared  to  reduce  the  damages. 
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Decree  or  Judgment  in;  Effect  and  Proof  of]  A  decree  or  judgment 
in  this  court  is  admissible  in  evidence  in  the  same  manner  as  a  judgment 
in  other  courts :  B.  N.  P.  243 ;  post,  "  Judgment." 

It  may  be  proved  by  an  exemplification,  or  by  a  sworn  copy,  or  by  a 
decretal  order  in  paper,  with  proof  of  the  bill  and  answer;  Trowel  v. 
Castle,  1  Eeb.  21,  B.  N.  P.  244;  but  it  has  been  held,  that  the  bill  and 
answer  need  not  be  proved,  if  they  stre  recited  in  the  decretal  order:  ib., 
Com.  D.  Ev.  C.  1.  However,  the  rule  generally  laid  down  seems  to  be, 
that  where  a  party  intends  to  avail  himself  of  the  contents  of  a  decree,  and 
hot  merely  to  prove  an  extrinsic  fact  (as  that  the  decree  was  made  by  the 
court,)  he  ought  regularly  to  give  in  evidence  the  whole  proceeding  on 
which  the  decree  is  founded.  "  The  whole  record/9  says  C.  B.  Corayn, 
"  which  concerns  the  matter  in  question,  ought  to  be  produced :"  Com. 
Dig.  Ev.  JJ.4;  1  Phil.  Ev.  373. 

Bill  in,  Effect  and  Proof  of]  A  bill  in  chancery  is  only  evidence,  in 
the  courts  oflaw,  to  show  that  such  a  bill  did  exist,  and  that  certain  facts 
were  in  issue  between  the  parties,  in  order  to  introduce  in  evidence  the 
answer,  or  the  depositions  of  witnesses :  Ld.  Ferrers  v.  Shirley,  Fitzgib. 
196;  B.  N.  P.  233.  It  is  not  admissible  to  prove  any  facts,  either  alleged 
or  denied,  in  the  bill;  thercffore,  a  bill  in  equity,  or  depositions,  cannot  be 
received  in  evidence  on  the  trial  of  an  action  of  ejectment  against  a  parly 
not  claiming  or  deriving  in  any  manner  under  the  pit.  or  deft,  in  equity, 
either  as  evidence  of  the  facts  therein  deposed  to,  or  as  declarations  re- 
specting pedigree :  Bowerman  v.  Sybourn,  7  T.  R.  2.  But  Ld.  Kenyon 
is  reported  to  have  admitted  a  bill  filed  by  an  ancestor  to  be  evidence  of  a 
pedigree  there  stated  as  a  declaration  in  the  family,  Taylor  v.  Cole,  ib.  3, 
a.;  and  there  may  be  other  exceptions  to  the  above  general  rule,  against 
the  admissibility  of  the  bill  as  evidence. 

As  to  proof  of  the  bill,  proof  of  a  decree  reciting  the  bill  and  answer 
will  suffice :  Com.  D.  Evid.  C.  1.  Evidence  of  the  bill  only  will  be  of  no 
avail;  the  subsequent  proceedings  also,  or  the  answer,  must  be  proved: 
B.  N.  P.  235 ;  1  Sid.  221 ;  Bowerman  v.  Sybourn,  7  T.  R.  3,  supra. 

•Answer  in,  Effect  and  Proof  of]  An  answer  in  chancery  is  evidence 
as  an  admission  upon  oath,  Gilb.  Ev.  106,  an*  is  strong  evidence  against 
the  party  making  it,  but  it  is  not  evidence  against  other  parties :  Good- 
right  v.  Moss,  Cowp.  591.    Therefore,  if  a  person  makes  an  admission  in 


CHANCERY,  PROCEEDINGS  IN.  353 

his  answer,  'which  is  prejudicial  to  his  estate,  it  is  not  evidence  against  his 
alienee,  Salk.  286,  unless  the  pit.  himself  make  it  so,  by  producing  it  first: 
B.  N.  P.  238.  As,  in  an  issue  out  of  chancery  to  try  the  terms  of  an  agree- 
ment, which  was  proved  by  one  witness,  but  denied  by  the  deft,  the  wit- 
ness being  dead  before  the  trial,  the  pit.  was  under  the  necessity  of  pro- 
ducing the  bill  and  answer,  in  order  to  read  his  deposition,  and  by  that 
means  made  the  whole  answer  evidence,  which  was  accordingly  read  by 
the  deft.,  Bourn  v.  Sir  Thomas  Whitmore,  Salop,  1747.  The  answer 
of  a  guardian,,  though  purporting  to  be  that  of  the  minor,  is  not  evidence 
against  the  minor.  But  it  was  held,  that  an  answer,  purporting  to  be  an 
answer  of  a  minor  by  a  mother  and  guardian,  may  be  read  against  the 
mother  in  another  cause,  in  which  she  is  defendant  in  her  own  capacity: 
Beasley  v.  Magrath,  2  Sch.  &  Lef.  34.  An  answer  by  one  deft,  is  not 
evidence  against  his  co-deft.,  as  no  one  is  bound  by  the  acts  or  declarations 
of  another,  without  his  assent:  Wych  v.  Meal,  3  P.  tVms.  311;  12  Ves. 
361.  But  an  admission,  by  one  of  two  partners  concerning  the 
^partnership  liabilities,  is  good  evidence  to  charge  the  other  part-  [*354] 
ner,  in  an  action  against  him  alone :  Wood  v.  Brdddick,  1  Taunt 
104;  Grant  v.  Jackson,  Pea.  203;  Lucas  v.  Be  la,  Cour3 1  M.  &  S.  250. 
The  answer  of  a  party  is  evidence  against  one  who  claims  under  him. 
Thus,  in  an  action  for  setting  out  tithe,  copies  of  a  bill  and  answer  in  a 
suit  by  the  vicar  for  the  tithe  hay,  against  J.  C,  then  occupier  of  the  close, 
and  from  whom  the  deft  purchased,  denying  the  vicar's  right,  and  setting 
up  a  right  in  the  ancestor  of  the  pit,  were  held  to  be  evidence  against  the 
deft.:  Countess  of  Dartmouth  v.  Roberts,  16  East,  334.  It  seems  doubt- 
ful whether  the  answer  of  a  married  woman  can  be  used  in  evidence 
against  her,  in  an  action  after  her  husband's  death,  on  the  ground  that, 
being  under  the  control  of  the  husband,  she  is  not  a  free  agent:  Wrottes- 
ley  v.  Brendish,  3  P.  W.  237. 

An  answer  must  be  taken  entire  and  unbroken ;  therefore,  the  party 
who  reads  an  answer  makes  the  whole  of  it  evidence,  Bac.  Ab.  Evid.  622, 
5  Mod.  9,  3  Salk.  153;  and,  if,  upon  exceptions  taken,  a  second  answer 
has  been  put  in,  the  deft  may  insist  upon  having  that  read,  to  explain 
what  he  swore  in  the  first  answer :  B.  N.  P.  287.  Where  the  answer 
charges  the  deft,  by  the  admission  of  one  fact,  and  also  discharges  him  by 
the  statement  of  a  distinct  and  further  fact,  the  rule  has  been  said  to  be, 
that  what  is  admitted  need  not  be  proved  by  the  pit.,  but  the  deft  must 
make  out  his  fact  in  discharge:  Bowerman  v.  Sy  bourn,  2  Esp.  Rep.  499. 
Although  deft,  may  insist  on  having  the  whole  read,  that  by  comparing 
the  parts  with  each  other,  the  precise  meaning  and  exterit  of  admissions 
may  be  more  correctly  ascertained,  those  parts,  however,  which  he  does 
not  state  from  his  own  knowledge,  but  on  hearsay,  will  not  be  received 
either  in  evidence  for  or  against  him :  Roe  d.  Pellatt  v.  Ferness,  2  B.  &  P. 
542-8.  Where  an  answer  is  produced  merely  for  the  purpose  of  showing 
the  incompetency  of  a  witness,  who  has,  in  his  answer,  admitted  himself 
interested  in  the  event  of  the  cause,  that  part  only  is  to  be  read  which 
states  the  ground  of  interest,  Spavin  v.  Drax,  B.  N.  P.  238 ;  for,  if  the 
witness  be  incompetent,  his  evidence  ought  not  to  be  received  in  any  form: 
on  the  other  hand,  if  he  is  competent,  he  ought  to  be  examined,  viva  voce, 
in  open  court :  Phil.  Ev.  342. 

As  to  the  proof  of  the  answer,  it  cannot  be  regularly  given  in  evidence 
without  proof  of  the  bill;  for,  without  the  bill,  there  does  not  appear  to  be 
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a  cause  depending;  but,  if  there  be  proof  by  the  proper  officer  that  the  bill 
has  been  searched  for  in  the  office,  and  cannot  be  found,  the  answer  has 
been  allowed  to  be  read,  without  a  sight  of  the  bill :  Gilb.  Ev.  49.  Ajs  the 
defence  in  chancery  is  upon  oath,  it  will  be  presumed,  in  ordinary  cases, 
that  the  answer  was  sworn  to  by  the  deft. :  Phil.  Ev.  373.  An  answer 
offered  in  evidence,  merely  as  an  admission  of  the  party  on  oath,  is  suffi- 
ciently proved  by  an  examined  copy,  without  proof  of  a  decree  or  of  the 
party's  handwriting :  Lady  Dartmouth  v.  Sober  is,  16  East,  334.  Where 
a  witness  in  a  trial  at  law  gave  evidence  at  variance  with  what  he  had 
previously  sworn'  in  an  answer  in  chancery,  it  was  held  that  an  examined 
copy  in  that  answer  was  admissible  to  contradict  him:  Ewer  v.  Ambrose, 
4B.&C,  25. 

Depositions  in,  Effect  and  proof  of.]  Depositions  in  chancery,  taken 
by  the  officers  of  the  court,  or  taken  by  commissioners  specially  appointed 
for  the  purpose,  may  be  given  in  evidence  in  an  action  at  common  law,  be* 
tween  the  same  parties,  and  on  the  same  matter,  provided  the  deponent  is 
not  in  a  state  to  give  evidence  himself;  and  evidence  must  be  adduced  at 
the  trial  to  show  a  sufficient  reason  for  his  non-appearance :  as  that  he  is 
dead,  Fry  v.  Wood,  1  Atk.  445,  Benon  v.  Olive,  2  Str.  920 ;  or  that  he 
cannot  be  found,  after  diligent  search,  ib.;  or  that  he  is  unable  to  attend, 
though  subpoenaed,  Luttrelv.  Beynell,  1  Mod.  283,  2  Ld.  Raym.  1166; 

or  that  he  is  absent  from  the  country,  or  not  within  the  process  of 
[*355]  the  court,  1  Atk.  445 ;  or  that  he  is  kept  away  by  the  absence  #of 

the  other  party :  B.  N.  P.  243.  And  where  the  witness  had 
actually  sailed  on  a  voyage,  the  depositions  were  allowed  to  be  read, 
though  the  vessel  was,  at  the  time  of  trial,  driven  back  into  port  by  con- 
trary winds,  Fonsick  v.  Agar,  6  Esp.  Rep.  92 ;  but  it  is  not  sufficient  that 
the  witness  is  a  seafaring  man,  and  that  he  lately  belonged  to  a  vessel 
lying  at  a  certain  place,  without  proving  that  some  effort  has  been  recently 
made  to  procure  his  attendance :  Falconer  v.  Hanson,  1  Camp.  172.  But, 
when  taken  on  interrogatories  under  a  commission,  they  are  not  evidence, 
without  production  of  the  commission,  unless  the  depositions  are  of  long 
standing:  Bay  ley  v.  Wylie,  6  Esp.  Rep.  85. 

Depositions  cannot  generally  be  admitted,  without  proof  of  the  whole 
record,  bill,  and  answer,  &c;  for,  as  they  are,  in  general,  evidence  upon 
the  same  points  between  the  same  parties,  or  those  who  claim  under  them, 
it  must  appear  that  there  is  a  cause  depending,  and  also  be  shown  who 
were  the  parties  to  the  suit,  and  what  are  the  points  in  issue,  as  deposi- 
tions: Hard.  47%,  Gilb.  Ev.  55.  Where  the  Court  of  Chancery,  on  direct- 
ing a  trial  at  law,  makes  an  order  that  the  depositions  of  a  witness  shall 
be  read,  the  proof  of  the  bill  and  answer  will  be  dispensed  with.  This  order 
is  not  made  for  the  purpose  of  making  that  admissible  in  evidence  which 
is  not  strictly  admissible  in  courts  of  common  law,  1 5  Ves.  176 ;  but  it  must 
be  shown  that  the  witnesses  are  unable  to  attend,  and  the  court  of  law  will 
read  them,  being  under  such  order,  without  going  through  the  regular  and 
strict  course,  by  proving  the  whole  record,  bill,  answer,  &c.:  Palmer  r. 
Ld.  Aylesbury,  15  Ves.  176;  1  V.  &  B.  340.  See  further,  post,  "Impo- 
sitions." 

Identity  of  Parties.']  Some  proof  of  the  identity  of  the  parties  should 
be  given :  a  witness  who  can  prove  the  signature  of  the  deft,  to  the  original 
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answer,  will  be  sufficient,  though  it  be  produced  in  court :  Dartnall  v. 
Howard,  1  It  &  M.  169.  And  it  is  prima  facie  sufficient,  if  the  name 
and  description  at  law  agree  with  the  name  and  description  of  the  party 
answering  in  equity.    Hennell  v.  Lyon,  1  B.  &  A.  182. 
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Mojmx  Charj^tbr  of  Parties  to  Suit,  when  Evidence  as  to  it  is  Ad- 
missible, 355. — Of  Third  Persons,  as  Witnesses,  fyc.  when  Evi- 
dence as  to  it  is  Admissible,  356. 

Official  oh  Special  Character,  as  Public  Officers,  Executors,  fyc, 
how  proved,  366. 


Moral  Character  of  Parties  to  Suit,  when  Evidence  as  to  it  is  Ad- 
missible.] It  is,  in  genera],  only  when  the  character  of  a  party  to  the  suit 
k  directly  in  issue,  that  evidence  in  support  of  it  is  admissible.  In  an  action 
for  slander,  imputing  felony  to  the  pit.,  to  which  deft,  pleaded  in  justifica- 
tion of  the  slander,  averring  that  the  charge  of  felony  was  true,  it  was  held 
that  evidence  of  general  good  character  was  not  admissible  for  the  pit.;. 
Abbott,  C.  J.,  observing,  "  That  if  such  evidence  was  to  be  admitted  on 
the  part  of  the  pit.,  then  the  deft,  must  be  allowed  to  go  into  evidence  to 
porove  that  the  pit.  was  a  man  of  bad  character.  It  made  no  difference 
whatever  as  to  the  admissibility  of  such  evidence,  that  there  was  a  special 
justification :"  Cornwall  v.  Richardson,  R.  &  M.  305;  but  see  King  v. 
Waring,  5  Esp.  Rep.  13.  And  so,  in  an  ejectment  by  an  heir  at  law,  to 
set  aside  a  will  for  fraud  and  imposition  committed  by  the  deft., 
he  *will  not  be  permitted  to  call  witnesses  to  prove  his  general  [#356] 
good  character:  Faro  v.  Hicks,  Bull,  N.  P.  296 ;  and  see  2  B.  & 
P.  53d,  where  in  the  cross-examination  of  a  witness,  he  was  questioned 
as  to  the  pit's  being  a  person  of  dissipated  character,  and,  on  its  being 
denied  by  the  witness,  other  evidence  was  attempted  to  be  adduced  to  show 
the  general  good  character  of  the  ph.,  Ld.  Kenyon  refused  to  admit  it ; 
observing, "  That  though  the  cross-examination  of  the  pit's  witnesses  had 
been  directed  to  impeach  the  character  and  conduct  of  the  pit.,  he  did  not, 
think  that  that  authorized  him  to  break  through  the  rule  of  evidence,  by 
going  into  evidence  of  character,  as  that  character  stood  unimpeached  by 
the  testimony  of  the  witness  examined,  who  had  denied  the  imputation 
intended  to  be  conveyed.    King  v.  Francis,  3  Esp.  116. 

In  mitigation  of  damages,  evidence  has  been  permitted  on  the  part  of 
liie  deft,  to  show  the  bad  character  of  the  pit. ;  as,  in  an  action  of  slander, 
evidence  was  held  to  be  admissible  that  the  pit  was  generally  suspected 
of  the  crime  imputed  to  him, v.  Moor,  1  M.  &  S.  284;  "and  cer- 
tainly a  person  of  disparaged  fame  is  not  entitled  to  the  same  measure  of 
damages  with  one  whose  character  is  unblemished ;  and  it  is  competent 
to  show  that  by  evidence :"  p.  Ld.  Ellenb.,  ib. ;  and  see  Earl  of  Leices- 
ter v.  Walter,  2  Camp.  251.  In  actions  for  crim.  con.  with  pit's  wife, 
evidence  of  her  having  elopfed  with  other  men,  or  that  the  husband  had 
tamed  her  out  of  doors,  and  refused  to  maintain  her,  and  that  he  kept 
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company  with  other  women,  or  that  he  was  acquainted  with  and  con- 
sented to  the  deft's  familiarities  with  her,  is  proper  in  mitigation  of  dam- 
ages: Bull.  N.  P.  27;  Bromley  v.  Wallace,  4  Esp.  Rep.  237;  Wyndkam* 
v.  Wycombe,  ib.  16  ;  Duberley  v.  Gunning,  4  T.  R.  651,  post.    But  ac- 
cording to  the  late  case  of  Jones  v.  Stevens,  11  Price,  325,  this  doctrine  is 
not  only  doubtful,  but  positively  denied  to  be  correct ;  and  it  was  there 
decided,  that  general  evidence  of  bad  character  will  not  be  allowed,  even 
in  mitigation  of  damages.    In  an  action  for  malicious  prosecution,  deft. 
gave  in  evidence  probable  cause;  in  addition  to  which,  he  proposed  to 
show  the  notorious  bad  character  of  the  pit. ;  and  Ld.  Kenyon  held, 
"  That  the  question  might  be  put  in  a  general  way,  whetfffer  the  pit  was 
not  a  man  of  bad  character;  but  particular  instances  could  not  be  asked 
by  defies  counsel,  though  they  might  by  the  pit's:  Rodriguez  v.  Tad- 
mire,  2  Esp.  Rep.  721.    In  case  of  seduction  of  pit's  daughter,  it  was 
proved  by  deft  that,  previously  to  her  acquaintance  with  him,  she  had 
had  a  child  by  another  man :  Ld.  Ellenb.  held,  evidence  of  general  good 
character  was  still  inadmissible,  but  that  pit  was  restricted  to  disproving 
the  specific  breach  of  chastity  alleged  on  the  part  of  the  deft :  1  Cowp. 
456.    And,  in  an  action  for  crim.  con.  or  seduction,  evidence  of  gene- 
ral good  character  cannot  be  adduced  until  it  be  impeached  by  the  oppo- 
site party :  Bamfield  v.  Massey,  1  Camp  460;  Dodd  v.  Norris,  3  Camp. 
519. 

Moral  Character  of  Thifd  Persons,  or  Witnesses,  <frc]  The  charac- 
ter of  third  persons  is  frequently  admissible,  as  affording  a  presumption 
with  respect  to  a  disputed  fact :  2  Stark  Ev.  368.  But  evidence  to  sap- 
port  the  character  of  a  witness  is  not  admissible,  unless  fraud  is  expressly 
imputed  to  him :  Bishop  of  Durham  v.  Beaumont,  I  Camp.  207.  And 
evidence  of  the  conduct  of  deceased  witnesses  has  been  admitted  to 
attach  credit  to  their  testimony,  or  to  destroy  its  effect:  Wright  v.  Littler, 
3  Burr.  1245.  And,  in  the  case  of  attesting  witnesses,  evidence  is  admis- 
sible for  the  purpose  of  showing  what  credit  could  be  attached  to  their 
attestation  when  alive :  Stevenson  v.  Walker,  3  Esp.  Rep.  284,  4  Esp. 
Rep.  50, 1  Camp.  207;  and  so,  in  a  question  of  illegitimacy,  after  probable 
evidence  of  non-access,  proof  will  be  allowed  that  the  mother  was  a 
woman  of  ill  fame :  Pendrell  v.  Pendrell,  Str.  925 ;  Salk.  120. 

[*357]  "Official  or  Special  Character,  as  Public  Officers,  Exe- 
cutors, fyc.  how  proved.]  The  official  character  of  public  per- 
sons is  sufficiently  established  in  evidence  by  proof  of  their  acting  in 
those  capacities,  as  in  the  case  of  peace-officers,  justices  of  the  peace,  and 
constables :  Berryman  v.  Wise,  4  T.  R.  366 ;  Gordon's  case,  Leach,  581 ; 
Bex  v.  Shelley,  Leach,  381,  n.  In  an  action  by  a  physician  for  slander, 
where,  in  the  declaration,  he  averred  that  he  was  a  physician,  and  had 
regularly  taken  his  degree,  strict  proof  of  his  having  done  so  will  be  re- 
quired; as,  by  the  books  of  the  university,  or  the  production  of  his  diplo- 
ma :  Bex  v.  Verelst,  3  Camp.  432.  But  mere  proof  of  his  acting  as  such 
will  substantiate  a  general  averment  that  he  is  a  physician :  Moises  v. 
Thornton,  &  T.  R.  303;  sed  vide  Pick/ordv.  Gutch,  2  Stark.  Ev.  373/ 
ru;  Smith  v.  Taylor,  1  N.  R.  196.  An  allegation  of  pit's  being  an  at- 
torney of  the  court  is  evidence  by  proof  of  his  acting  as  such :  Berryman 
v.  Wise,  4  T.  It  366;  ante,  "  .Attorney,"  165.    Where  a  party  assumes 
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to  act  in  a  particular  character,  or  represents  himself  as  holding  a  certain 
situation,  it  is  an  admission  against  him,  and  no  further  proof  is  deemed 
requisite,  see  ante,  49;  as  Where,  in  an  action  against  an  incumbent,  proof 
of  his  receiving  tithes,  serving  the  church,  and  acting  in  every  way  as  the  . 
parson,  is  sufficient,  without  proof  of  admission,  institution,  and  induction : 
Sevan  v.  Williams,  3  T.  R.  635,  n.  As  to  proof  of  party  being  an 
assignee  of  a  bankrupt,  &c,  executor,  married,  partner,  &c,  see  "  Bank- 
rupt," «  Executors,"  «  Husband  and  Wife,"  "  Partner." 
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Effect  of,  and  how  proved.']    Where  any  obscurity  exists  in  the  lan- 
guage of  an  ancient  charter,  or  where  the  construction  may  be  doubtful, 
parol  evidence  of  the  constant  and  immemorial  usage  under  the  instru- 
ment may  be  adduced,  for  the  purpose  of  explanation,  2  Phil.  Ev.  522, 
and  cases  cited,  Chad  v.  Tilsed,  2  B.  &  B.  406,  Rex  v.  Varlo,  Cowp. 
248 ;  but  in  ho  case  will  it  be  admitted  with  a  view  of  contradicting  or 
annulling  the  clear  words  of  a  charter,  ib.;  in  which  case,  Ld.  Mansfield 
said, "  Suppose  the  words  of  a  charter  are  doubtful,  the  usage  is  of  great 
force ;  not  that  the  usage  can  overturn  the  clear  words  of  a  charter,  but,  if 
they  are  doubtful,  the  usage  under  the  charter  will  tend  to  explain  the 
meaning  of  them :"  Blankley  v.  Winstanley,  3  T.  R.  279.    As,  where, 
by  the  terms  of  a  charter,  the  mayor  and  commonalty  were  invested  with 
the  power  of  electing  aldermen,  evidence  of  usage  was  admitted  to  show 
that  aldermen  were  included  in  the  term  commonalty,  Rex  v.  Osborn, 
4  East,  327 ;  or  to  show  that  a  presentation  given  by  charter  to  the  mayor, 
aldermen,  and  burgesses,  was  properly  executed  by  the  mayor  and  alder- 
men alone :  Gape  v.  Handley,  3  T.  R.  288,  n.    And  usage  will  be  ad- 
mitted to  prove  that  the  justices  of  a  county  and  those  of  a  borough  have 
concurrent  jurisdictions,  Blankley  v.   Winstanley,  3  T.  R.  279 ;  or  to 
show  that  an  appointment  by  the  minister  and  a  majority  of  the  church- 
wardens was  good,  when  the  power  of  such  appointment  was  merely 
vested  in  the  minister  and  churchwardens;  Withnell  v.  Oartham,  6  T. 
R.  388 ;  where  Ld.  Kenyan  said,  u  Neither  is  there  any  difference  in 
thus  respect  between  private  deeds  and  the  king's  charter ;  in  both  cases, 
evidence  of  usage  may  be  given  to  expound  them :"  ib.  Stammers  v. 
Dixon,  7  East,  200.    Where  an  integral  part  of  a  corporation,  composed 
of  a  definite  number,  is  required  to  vote  at  an  election  of  a  coporate  offi- 
cer, a  majority  of  such  integral  definite  part  must  attend;  otherwise  there 
can  be  no  elective  assembly,  although  other  parts  of  the  corporation  also 
join  in  such  election,  and  a  majority  of  the  whole  existing  body  actually 
attend;  and  proof  of  a  usage  of  300  years'  continuance  was  held 
unavailable  to  show  that  the  ^attendance  of  a  majority  of  the  [*358] 
definite  body  was  not  requisite :  Rex  v.  Miller,  6  T.  R.  268;  Rex 
v.  BeUringer,  4  ib.,  810.    "  Charters  and  grants  from  the  crown  may  be 
presumed  from  great  length  of  possession,  not  only  in  suits  between 
•  private  parties,  but,  in  some  cases,  against  the  crown  itself,  if  the  crown 
were  capable  of  making  the  grant :  Rex  v.  Broion,  Cowp.  J 10,  Phil.  Ev. 
149.    A  charter  will  not  be  allowed  in  evidence  to  vary  the  constitution 
of  a  corporate  body,  as  settled  by  act  of  Parliament :  Rex  v.  Miller.  6  T. 
vol.  i.  52 
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It  268 ;  ilex  v.  Amery,  Selw.  N.  P.  1139.    "  While  a  corporation  exists 

capable  of  discharging  its  functions,  the  crown  cannot  obtrude  another 
charter  upon  them ;  they  may  either  accept  or  reject  it:"  p.  Ld.  Kenyan? 
Rex  v.  Pasmort,  3  T.  R.  240.  So,  when  an  integral  part  of  a  corpora- 
tion is  gone,  and  the  corporation  has  no  power  of  restoring  it,  or  of  doing 
any  corporate  act,  the  corporation  is  so  far  dissolved,  that  the  crown  may 
grant  a  new  charter :  ib.  199.  Where  a  new  charter  was  granted  upon 
the  surrender  of  the  old  one,  and  no  enrolment  of  the  old  charter  was 
effected,  the  new  charter  was  deemed  void ;  as,  till  the  enrolling  the  sur- 
render of  the  one,  both  would  appear  to  exist  at  the  same  time :  Bex  v. 
Osbourne,  4  East,  335 ;  Piper  v.  Dennis,  12  Mod.  253.  "  Where  a  cor- 
poration takes  its  rise  from  the  king's  charter,  the  king,  by  granting,  and 
the  corporation  by  accepting,  another  charter,  may  alter  it ;  because  it  is 
done  with  the  consent  of  all  parties  who  are  competent  to  consent  to  the 
alteration :"  p.  Ld.  Kenyon,  Rex  v.  Miller,  6  T.  R.  277, 
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Form  of  Remedy  on,  358. — Parties  to  Suit,  359. 

Form  of  Pleadings  in,  359. — Declaration,  ib. — Plea,  360. 

Precedents,  360. 

Evidence  for  Plaintiff,  361. 

Evidence  for  Defendant,  362. 


Form  of  Remedy  on. 

If  the  charter-party  be  not  under  seal,  the  form  of  remedy  for  any 
breach  of  any  promise  contained  in  the  same,  either  in  the  non-payment 
of  freight  or  otherwise,  is  by  action  of  assumpsit,  or  sometimes  debt:  see 
Str.  1089.  If  ttye  charter-party  be  under  seal,  covenant  or  debt  is  the 
proper  remedy ;  and  on  a  covenant  to  pay  freight  to  the  master  of  the  ship, 
the  owners  cannot  sue  in  assumpsit,  and  the  master  must  sue  in  debt  or 
covenant  for  such  freight;  Schack  v.  Anthony,  1  M.  &  S.  573;  Bell  v. 
Kymer,  3  Camp.  549,  n.  a.;  Atty  v.  Parish,  1  N.  R.  104.  But  debt  lies 
only  on  the  deed,  if  the  sum  demanded  is  ascertained  thereby,  or  it  suffix 
ciently  appears  how  much  is  due :  Andr.  156;  2  Str.  1089,  s.  e.  And  so, 
if  there  be  a  charter-party  between  the  master  and  freighter,  assumpsit 
will  not  lie  on  the  implied  undertaking  of  the  owners,  that  the  goods  would 
be  safely  and  securely  carried :  Colvin  v.  Newberry,  6  Moo.  425,  n.;  and 
see  Atkinson  v.  Cottisworth,  3  B.  &  C.  647.  Where  the  owner  and 
freighter  covenant  by  deed  that  forty  days  shall  be  allowed  for  loading 
and  unloading,  the  freighter  impliedly  covenants  not  to  detain  the  ship 
longer  than  that  time;  and,  if  he  do,  the  owner's  remedy  is  upon  the 
deed,  and  not  in  assumpsit,  as  upon  the  implied  contract :  Randall  v. 
Lynch,  12  East.  179;  Bessy  v.  Evans,  4  Camp.  131;  2  Chit  Rep.  500. 
So,  if  the  owner  execute  a  deed  to  the  merchant,  containing  the  usual 
covenant  for  a  right  delivery  of  the  cargo,  he  cannot  be  sued  by  the  mer- 
chant for  not  delivering  it ;  in  an  action  on  the  case  or  assump- 
[*359]  sit,  grounded  on  *the  bill  of  lading  signed  by  the  master :  Huff- 
ier v.  Princess,  10  East,  378.    But  it  would  be  otherwise,  if  the 
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owners  were  not  charged  directly  on  the  contract  of  charter-party,  but 
upon  their  general  liability.  Where  a  charter-party  under  seal  was  made 
by  the  master  in  that  character  with  merchants,  who  did  not  know  that 
he  was  also  a  part-owner  in  the  ship,  as  in  fact  he  was,  it  was  held  that  they 
might  sue  him  and  the  other  owners,  in  an  action  on  the  case  for  a  breach 
of  such  general  duties  as  were  not  inconsistent  with  the  stipulations  of  the 
charter-party ;  such  as  the  not  providing  necessaries  for  the  voyage,  and 
employing  a  negligent  and  unskilful  riaster:  Leslie  v.  Wilson,  3  B.  &  B. 
171,  s.  c;  6  Moo.  415.  So,  an  action  may  be  maintained  on  a  parol 
contract,  notwithstanding  a  sealed  charter-party,  if  such  contract  be  dis- 
tinct in  its  provisions,  and  not  inconsistent  with  the  deed:  White  v.  Par- 
kin, 12  East,  J>78.  It  is  usual  for  the  parties  to  charter-parties  to  bind 
themselves  to  each  other  in  a  penal  sum  for  the  performance  of  their 
respective  stipulations;  but  this  does  not  preclude  the  party  from  bring- 
ing his  action  on  any  of  the  other  clauses ;  and  he  may  recover  damages 
beyond  the  amount  of  the  penalty:  Harrison  v.  Wright,  13  East.  343; 
Winter  v.  Trimmer,  1  W.  Bl.  R.  395 ;  ante,  149, 150. 

Whether  the  charter-party  be  under  seal  or  not,  an  action  founded  on 
it  must  be  in  the  name  of  the  party  to  it,  and  not  in  the  name  of  another, 
to  whom  he  may  have  assigned  his  interest :  ante,  144.  Therefore,  the 
purchaser  of  a  ship  previously  chartered  cannot  sue  for  the  freight  carried 
under  the  charty-party  in  his  own  name,  Splidt  v.  Bowles,  10  East.  279, 
although  the  owner  became  a  bankrupt,  id.;  although  payment  to  him 
will  be  a  good  discharge  to  an  action  brought  in  the  name  of  the  seller,  at 
least  if  the  purchase  be  made  before  the  ship  sails  on  the  voyage:  Mor- 
rison v.  Parsons,  2  Taunt  407;  Pinder  v.  Willes,  1  Marsh.  248.  Where 
goods  were  shipped  in  pursuance  of  a  charter-party  made  by  the  master 
with  P.,  and  whereby  he  engaged  to  receive  a  cargo  from  the  agents  or 
assignees  of  P.,  and  deliver  the  same  to  him  or  his  assignees,  and,  upon 
the  shipment,  he  signed  a  bill  of  lading,  stating  the  goods  to  have  been 
shipped  by  one  S.,  by  order  of  R.  &  M.,  to  be  delivered  to  the  order  of 
M.,  and  freight  to  be  paid  according  to  the  tenor  of  the  contract  of  af- 
freightment, it  was  held  that  M.  could  not  maintain  an  action  against  the 
master  for  the  negligence  in  stowing  the  cargo :  Moores  v.  Hopper,  2  N. 
R.  411.  If  a  charter-party  is  expressed  to  be  made  between  certain  par- 
ties, as  between  A.  and  B.,  owners  of  a  ship,  whereof  C.  is  master,  of  the 
one  part,  and  D.  &  E.  of  the  other  part,  and  purports  to  contain  covenants 
with  C,  nevertheless  C.  cannot  bring  an  action  in  his  name  on  the  cove- 
nants expressed  to  be  made  with  him,  nor  give  a  release  of  them,  even 
though  he  seals  and  delivers  the  instrument :  Scudamorev.  Vaudenstene, 
2  Inst  073.  But,  if  the  charter-party  is  not  so  expressed  to  be  made  be- 
tween the  parties,  it  would  be  otherwise:  Cooker  y.  Child,  2  Lev.  74. 
The  execution  of  the  charter-party  by  the  master,  although  said  to  be  done 
on  behalf  of  the  owners,  does  not  furnish  a  direct  action,  founded  upon 
the  instrument  itself,  against  them,  though  it  does  against  the  master  him- 
self :  see  Wilkes  v.  Bathe,  2  East,  142;  7  T.  R.  207;  Abbott  on  Ship.  164. 
All  the  persons  by  whom  the  contract  of  charter-party  is  made,  and  who 
are  jointly  interested  in  it,  or  the  damages  to  he  recovered  for  its  non-per- 
formance, must  be  joined  in  the  action ;  for  otherwise  the  pit.  may  be 
nonsuited  at  the  trial:  ante,  143.  So,  all  the  parties  who  are  joint  con- 
tractors, and  jointly  liable  to  be  sued  on  the  contract,  must  be  made  co- 
defa.,  or  deft,  may  plead  the  nonjoinder  in  abatement :  ante,  14. 
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Form  of  Pleadings. 

Declaration.']  Where  the  declaration  is  in  assumpsit  on  the  charter- 
party,  it  usually  commences  by  Setting  ,out  the  whole  charter- 
[*360]  party,  and  the  "parties  to  it.  Care  must  be  taken  that  there  be 
no  variance.  With  respect  to  the  date,  if  the  pit.  declare  upon 
a,  deed  as  dated  on  a  particular  day,  it  shall  always  be  intended  it  was  de- 
livered at  that  time,  and  no  other;  and  if,  in  pleading,  he  afterwards  state 
or  confess  it  to  have  been  delivered  at  any  other  time,  it  is  a  departure 
from  the  declaration.  Where  the  pit.  declared  upon  an  agreement  in  a 
charter-party,  dated  the  9th  of  October,  to  pay  for  the  corn  which  then 
was  or  afterwards  should  be  laden  on  board  the  ship,  anS  alleged  that, 
upon  the  said  9th  of  October,  the  ship  was  laden  with  sixty  lasts  of  corn, 
for  which  the  deft,  had  not  paid,  the  deft,  pleaded  that  the  deed  was  sealed 
and  delivered  the  28th  of  October,  and  that  there  was  not  any  corn  then 
or  afterwards  laden  on  board,  with  a  traverse  of  the  delivery,  on  the  9th 
of  October,  or  at  any  time  afterwards  before  the  26th;  and,  on  demurrer, 
the  plea  was  holden  good,  the  word  then  being  referable  to  the  time  when 
the  deed  takes  effect  by  delivery,  and  not  to  the  date :  Oshey  v.  Hicks, 
Cro.  J.  263;  see  3  Lev.  348.  After  the  statement  of  the  charter-party,  the 
pit.  must  aver  the  performance  of  qvery  act  which  constituted  a  condition 
precedent;  -and,  as  to  what  constitutes  such  condition,  see  3  Chit  C.  L. 
391 ;  Abbott,  164;  Card  v.  Hope,  2  B.  &  C.  564;  Ripley  v.  Scaife,  5  B. 
&  C.  167.  If  the  performance  of  such  condition  be  rendered  impossible 
by  deft's  act,  or  by  some  other  lawful  excuse,  the  same  should  be  stated: 
ante,  127,  9.  After  the  statement  of  the  performance  of,  or  excuse  for 
performance  of,  the  conditions  precedent,  the  breach  is  stated.  As  to  de- 
claring for  a  penalty,  see  ante,  136.  If  it  be  requisite,  different  counts 
should  be  added  to  meet  the  doubtful  point  The  observations  as  to  a 
declaration  in  assumpsit,  in  general,  will  apply  to  the  necessity  and  mode 
of  making  the  above  averments:  see  ante,  111  to  136.  The  common  in- 
debitatus counts  will  sometimes  be  useful ;  see  "  Freight,"  "  Demur- 
rage,99 fyc. 

In  an  action  to  recover  freight  or  demurrage,  or  other  thing  claimed  in 
.  pursuance  of  charter-party  by  deed,  the  declaration  must  be  specially 
framed  dn  the  deed  itself:  Atty  v.  Parish,  1  N.  R.  104;  sedq/isere  of  this 
decision,  as  to  an  action  brought  by  and  against  the  parties  to  the  deed, 
whether  the  declaration  may  not  be  framed  in  debt  generally,  and  the 
deed  given  in  evidence. on  a  demand  for  freight  or  demurrage:  see  Ab- 
bott on  Ship.  164,  n.  d.;  Tilson  v.  Warwick  Gas-Light  Co.,  4  B.  &  C. 
968.  As  to  the  statement  of  the  date  of  the  deed,  supra.  As  to  the 
mode  of  declaring  in  debt  or  covenant  in  general,  see  post,  "  Covenant,99 
"Debt.99 

Plea.]  The  rules  as  to  the  plea  are  the  same  as  in  other  cases.  See 
"Assumpsit,"  "  Debt,"  "  Covenant,"  and  the  various  titles  of  defence 
throughout  the  work. 

Where  the  deft  relies  on  a  discharge  from  his  covenant,  he  must  plead 
it  specially,  unless  the  form  of  action  be  assumpsit,  in  which  case  he  may 
give  the  fact  in  evidence  under  the  general  issue:  see  Cro.  Car.  383. 
Where  the  covenants  in  a  charter-party  are  mutual  and  reciprocal,  the 
breach  of  one  covenant  cannot  be  pleaded  in  bar  to  an  action  upon  an- 
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other:  Coler.  ShaUet,  3  Lev.  41;  T.  Jones,  416.  But  a  contrary  rule 
holds  where  the  cause  of  action  is  nullified  by  the  nonperformance  of  the 
act  disclosed  by  the  deft.'s  plea :  Sty.  186.  A  plea  to  an  action  on  a  char- 
ter-party, alleging  a  custom  which  would  enure  as  a  bar  to  the  action,  is, 
however, bad:  Gibbon*.  Yony,  8  Taunt.  254. 


Precedents. 

The  forms  of  declarations  on  charter-parties  raying  so  much,  on  account  of  the  breach 
complained  of,  and  being  of  such  length,  none  are  here  given.  See  form  of 
declaration  in  assumpsit  on,  by  owner  against  freighter,  *for  not  loading,  and  l~*36ll 
for  demurrage,  d-Chit.  PL  221;  debt  on,  for  penalty  for  not  loading  cargo, 
and  for  freight,  to.,  426;  covenant  on,  for  freighting  demurrage,  to.,  528;  covenant  on 
for  not  loading  in  time,  and  not  paying  pilotage,  to.  531 ;  covenant  on,  by  freighter 
against  owner,  with  special  damage :  to.,  588. 

See  several  forms  of  pleas,  and  in  debt  and  covenant,  denying  the  breaches,  and  plead- 
ing  non-performance  of  a  condition  precedent 


Evidence  far  Plaintiff. 

The  evidence  to  be  adduced  must  necessarily  depend  upon  the  issue 
taken  "by  the  pleadings.  In  assumpsit,  all  the  material  averments  in  the 
declaration  must  be  proved,  under  the  plea  of  the  general  issue.  In  debt 
on  covenant  on  a  charter-party  by  deed,  only  those  expressly  put  in  issue 
by  the  pleadings  need  be  proved. 

Evidence  cannot  be  adduced  to  control  or  vary  the  particular  covenants 
in  a  charter-party.  Therefore,  where  the  ship  was  chartered  to  wait  for 
convoy  at  Portsmouth,  Lord  Kenyan  would  not  suffer  a  parol  agreement 
to  be  set  up  on  the  other  side,  to  substitute  Corunna  for  Portsmouth : 
Leslie  v.  La  Torre,  cited  12  East,  583.  And  this  doctrine  was  sustained 
by  the  court  of  King's  Bench  in  the  case  of  White  v.  Parkins,  12  East, 
578,  though  they  held  that  it  did  not  apply  to  that  particular  case.  The 
terms  of  the  charter-party  may  be  explained  by  usage :  Gibbon  v.  Tony, 
2  Moo.  224,  s.  c;  8  Taunt.  254. 

Proof  that  the  ship  was  not  complete,  and  prepared  with  every  thing 
to  fulfil  the  voyage,  would  render  the  owners  liable  on  the  covenant  for 
sea-worthiness,  &c. ;  2  Holt,  Ship.  77 ;  Shields  v.  Davis,  6  Taunt.  65 ; 
Davidson  v.  Gwynne,  12  East,  381 ;  Coggs  v.  Barnard,  2  Ld.  Raym. 
909.  But  to  constitute  a  breach  of  sea- worthiness,  &c.,  it  must  be  proved 
the  ship  was  so  at  the  time  of  her  departure,  Eden  v.  Parkinson,  Doug. 
732 ;  though,  indeed,  this  would  in  general  be  presumed,  where  the  ship 
became  leaky  during  the  course  of  the  voyage,  from  no  particular  cause, 
and  especially  if  it  became  so  very  shortly  after  the  commencement  of 
the  voyage :  Park,  333, 2  Dow,  233. 

,  In  an  action  for  the  improper  manner  of  stowing,  lading,  &c.,  the 
cargo,  evidence  of  the  usage  and  custom  of  the  place  where  it  is  stowed, 
laden,  &&,  is  admissible,  where  there  is  no  express  stipulation  as  to 
mode  of  stowage,  lading,  &c,  2  Holt,  86,  Cobban  v.  Down,  5  Esp. 
Rep.  41 :  and,  as  to  the  master's  and  owner's  duties  in  this  respect, 
see  3  Chit  C.  L.  393 ;  Abbott  on  Ship.  9a  When  the  course  of  the 
ship  on  the  voyage  comes  in  question,  and  the  same  is  not  pointed 
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out  by  the  charter-party,  it  will  be  a  questiort  for  a  jury  to  decide  on: 
Abbott,  90;  4  Camp.  112.  In  an  action  for  improper  conduct  in  de- 
livery of  the  cargo,  evidence  of  the  custom  and  usage  of  particular  places 
and  trades  is  admissible,  in  the  absence  of  an  express  stipulation  on 
the  question:  Abbott,  260;  2  Esp.  Rep.  603;  4  T.  R.  360;  5  T.  R. 
397;  Pea.  Rep/  150. 

Damages.]  These  must  depend  on  the  facts  of  the  case :  see  "Dam- 
ages" ante,  149.  Where  a  jury,  in  an  action  on  a  charter-party, 
assesses  damages  generally,  the  court  will  not  allow  interest,  though 
the  demand  arises  for  special  as  well  as  unliquidated  damages:  Mar- 
tin v.  Emmote,  8  Taunt.  530.  As  to  the  damages  where  there  is 
a  penalty  declared  on  or  not,  ante,  136.  As  to  when  owner  is  enti- 
tled to  the  whole  freight,  though  there  be  a  deviation  and  breach  of 
the  charter-party,  and  the  merchant  is  driven  to  his  remedy  for  dam- 
ages to  cross-action,  see  1  Camp.  377,4  Camp.  112,  10  East,  555, 295, 
12  East,  381, 

£#362]  * Evidence  for  Defendant. 

The  main  burden  of  evidence,  as  we  have  seen,  lies  on  the  pit.,  and 
all  deft,  will  have  to  do  will  be  to  rebut  the  same,  either  by  the  cross- 
examination  of  pit's  witnesses  or  from  fresh  evidence  adduced  by  him- 
self. 
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Form  of  Remedy. — By  the  Lord,  362. — By  the  Commoner,  362-3. 
Form  of  Pleadings. — Declaration;  364  to  367. — Plea,  367. 
Precedents. — Declaration  for  Disturbance  of  Common,  367. 
Evidence  for  Plaintiff,  369. 
Evidence  for  Defendant,  371. 


Form  of  Remedy. 

Remedy  by  the  Lord.']  If  he  be  disseised,  he  may  have  recourse  to 
the  action  of  ejectment:  Adams,  Eject.  28.  The  same  action  lies  for 
the  owner  of  wastes,  not  being  lord  of  any  manor.  When  the  lord 
is  disturbed  on  his  soil,  by  persons  having  no  colour  of  right,  or  has 
his  waste  surcharged  by  his  tenants ;  as,  where  a  man,  having  no  right 
whatever,  to  enter  on  the  lord's  waste,  puts  his  cattle  there ;  or,  where 
one,  having  a  right,  puts  in  cattle  which  are  not  commonable,  as  hogs, 
goats,  &c. ;  or  strangers  come  upon  the  soil,  and  take  wood ;  or,  where 
the  commoner  surcharges,  or  puts  more  cattle  on  the  waste  than  the  pas- 
ture or  herbage  will  sustain,  or  than  he  has  a  right  to  place  there. 
For  these  disturbances  the  lord  may  have  a  writ  of  quo  jure,  an  action 
of  trespass,  or  a  special  actiofl  on  the  case :  3  Bl.  Com.  237.  He  has 
also,  on  some  occasions,  a  remedy  by  distress,  in  cases  of  surcharge, 
and  by  writ  of  admeasurement ;  and  he  may  maintain  an  action  for 
any  trivial  trespass,  because  of  the  entry  and  trespass,  i*.  9  Rep.  113; 
unlike  to  the  commoner,  who  can  only  proceed  when  his  profit  is  dimin- 
ished :  ib.  It  is  not  necessary  that  the  owner  of  the  soil  should  actual- 
ly be  in  possession,  in  order  to  enable  him  to   maintain  an  aetfon : 
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Queen's  Col.  Osef.  v.  Haltett,  14  East,  489.  As  to  the  lord's  power  to 
distrain,  he  may  take  the  beasts  of  a  stranger,  damage,  feasant,  on  his 
waste  in  this  manner:  3  Lev.  41;  1  Saund.  346,  n.;  2  Saund.  328. 
And,  where  the  number  of  beasts  which  a  commoner  may  depasture 
is  limited,  the  lord  may  distrain  a  surplusage :  1  Rol.  Ab.  665.  And, 
in  a  case  of  surcharge  by  a  commoner,  having  a  right  for  beasts  levant 
and  couchant,  it  was  held,  that  the  lord  might  distrain :  Freem.  273.  If, 
in  making  a  distress,  the  lord  chose  the  commoner's,  in  order  to  separate 
them  from  those  of  a  stranger,  which  he  is  about  to  impound,  it  has 
been  held,  that  he  shall  not  be  answerable  in  damages  at  the  suit  of  the 
commoner,  but  he  may  justify  such  act  in  pleading  to  an  action  of  tres- 
pass :  3  Lev.  40. 

Remedy  by  the  Commoner  for  a  Disseisin.]  The  commoner  being 
seised,  is  in  a  situation  to  proceed  against  all  parties  who  molest  him  in 
the  enjoyment  of  his  rights.  Where  he  is  ousted  from  an  appendant  or 
appurtenant  common,  whether  of  pasture,  estovers,  &c.,  his  remedies  are 
by  an  assise  of  novel  disseisin,  5  Rep.  25 ;  but  this  remedy) 
where  the  *mischief  has  occurred  within  twenty  years,  is  now  £ #363j 
superseded  by  an  action  of  ejectment :  Newman  v.  Holdmyfast, 
Str.  54.  A  right  of  common  is  also  frequently  tried  through  the  contriv- 
ance of  a  feigned  issue. 

For  disturbances  of  common,  in  the  nature  of  a  disseisin,  such  as  over- 
stocking the  waste,  &c,  and  if  any  damage  or  annoyance  whatever  take 
place  upon  the  land,  whereby  he  loses  his  common,  the  commoner  may 
nave  an  assise,  Bridgm.  10 ;  or  he  may  avail  himself  of  the  writ  quod 
permittat;  or,  which  is  most  usual,  he  may  bring  his  action  on  the  case, 
and  the  smallness  of  the  damages  constitutes  no  objection  to  such  action : 
2  East,  161 ;  Woolrych  on  Commons,  230.  An  action  of  trespass  does 
not,  in  general,  lie  by  the  commoner,  because  he  has  no  ownership  in  the 
soil :  2  Salk.  637.  If,  indeed,  the  commoner's  cattle  be  taken,  on  the 
ground  of  his  having  no  right  of  common,  then  trespass  or  replevin  lies; 
and  that  is  the  more  preferable  form  of  remedy,  as  deft,  must  justify  the 
right  specially. 

Remedy  by  Commoner  for  partial  Disturbance.']  When  the  lord 
erects  buildings,  fences,  or  hedges,  &c.,  to  the  prejudice  of  the  commoner's 
rights,  besides  the  remedies  above  spoken  of,  the  commoner  may  apply 
an  instant  redress,  and  abate  them,  overturning  every  impediment  that 
disturbs  his  profit :  15  H.  7, 10.  So,  if  the  lord  approve,  without  leaving 
sufficient  common,  the  commoner  may  break  down  the  whole  enclosure : 
2  Inst  88.  And  it  is  generally  agreed,  that  a  commoner  may  abate 
hedges  erected  on  his  common :  Mason  v.  Caesar,  2  Mod.  65.'  So  that,  if 
the  commoner  be  only  abridged  of  his  right,  he  cannot  abate ;  but,  if  he 
be  entirely  excluded,  he  may  do  any  act  likely  to  give  him  access  to  his 
common :  p.  Ld.  Kenyan,  6  T.  R.  66.  Obstructing  a  way  to  the  waste  is 
also  an  injury,  for  which  the  commoner  may  proceed  against  the  lord  by 
assise  or  action:  1 1  H.  4,  25 ;  Bro.  Com.  PL  22.  Where  the  owner  of  the 
soil  ploughs  up  waste,  an  issue  or  action  may  be  had,  but  not  an  action 
of  trespass :  2  H.  4, 11.  And  it  seems  the  commoner  may  eat  the  corn 
wrongfully  sown,  for  the  wrong  begins  first  from  the  terre  tenant :  Godb. 
124.  However,  the  commoner  cannot  fill  up  trenches  or  pits,  as  that 
would  be  a  meddling  with  the  soil ;  5  Vin.  Ab.  39.    If  the  commoner's 
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right  is  disturbed  by  coneys,  or  Animals  of  that  description,  he  may  have 
an  assise,  or  an  action  upon  the  case.  Palm.  319,  against  the  owner  of  the 
soil,  but  he  cannot  himself  remove  the  nuisance,  even  though  his  cattle 
fall  into  pits,  and  are  hurt:  2  Bulst.  11/5.  The  estovers,  turves,  and 
other  rights  which  a  commoner  has  appurtenant  to  his  tenement,  may  be 
unduly  invaded  by  the  lord;  and  here,  as  in  other  cases,  an  assise  will  lie 
for  freeholders,  and  an  action  on  the  case  for  these  as  well  as  other  com- 
moners: 1  Brownl.  231.  The  last  disturbance  particularly  to  be  noticed 
as  proceeding  from  the  lord,  is  surcharging  the  common,  with  his  own 
beasts,  or  those  of  others  with  his  license.  It  is  clear  that,  on  such  an 
occasion,  a  remedy  is  open  by  assise,  F.  N.  B.  125 ;  or  action,  Sty.  164. 

Where  a  fellow-commoner  disturbs  another  commoner,  an  action  on  the 
case  lies  for  the  consequential  injuries ;  and,  where  the  common  is  stinted, 
there  is  a  remedy  by  distress.  In  general,  if  a  man  be  disturbed  by  an* 
other,  who  has  an  equal  right  with  himself  to  the  profits  of  the  soil,  either 
by  surcharging  the  waste,  taking  unreasonable  estovers,  turves,  fish,  &a, 
digging  pits  and  holes  in  the  common,  whereby  cattle  are  injured,  &a, 
the  party  may  have  immediate  recourse  to  his  writ  of  assise,  or  his  action. 
But  a  commoner  cannot  take  estovers  which  have  been  cut  tortiously  by 
another  commoner,  any  more  than  he  can  take  those  which  may  have  been 
cut  by  the  lord;  and  the  same  rule  extends  to  other  commonable  privileges: 
Woolrych,  244.  It  has  been  decided,  that  one  surcharge  cannot  be  set  off 
against  another,  as  one  tort  cannot  be  so  set  off;  and  so,  where  it  ap- 
peared in  evidence  that  the  plaintiff  had  himself  surcharged 
[*364]  "much  more  than  the  deft  and  he  was  nonsuited,  the  court  will 
set  aside  the  nonsuit :  Hobson  v.  Todd,  4  T.  R.  71.  With  re* 
spect  to  distresses  by  commoners,  on  the  beasts  of  other  commoners,  the 
general  rule  is,  that  they  cannot  be  made :  Wool.  245. 

As  to  disturbances  by  strangers,  the  most  ample  remedies  are  allowed 
by  law  against  them.  An  assise,  an  action  on  the  case,  or  a  distress,  are 
ready  remedies  to  punish  acts  of  disturbances  done  by  these  persons. 
Thus,  if,  by  their  cattle,  &c,  they  eat  the  common  df  a  freeholder,  he  may 
consider  it  as  a  disseisin,  and  bring  an  assise,  1  Brownl.  197,  or  an  action 
on  the  case;  and  a  copy-holder  may  have  an  action  on  the  case :  1  RoL 
Ab.  89.  Where  clay  was  dug  by  a  stranger,  and  the  grass  spoiled,  it 
was  holden,  by  three  judges  against  one,  that  an  action  on  the  case  would 
lie:  Godb.  343;  Wool  249. 

Form,  qf  Pleading*. 

Declaration.]  The  venue  is  local  ♦  In  the  declaration  in  case  for 
injuries  from  the  disturbance  of  pit's  common  appendant  or  appurtenant, 
the  pit.  must  show  his  right  to  the  profit  which  he  complains  to  have 
been  abridged,  and  then  state  that  the  deft,  interrupted  him  in  the  en- 
joyment of  it:  Bit/ the  v.  Topharn,  3  Wils.  288,  p.  De  Orey,  J.;  Cro. 
Car.  158. 

With  respect  to  the  inducement  stating/?//.'*  **7fe, giving  him  the  right, 
formerly,  the  declaration  usually  stated  the  pit's  seisin  in  fee:  see  Lil.  Ent 
62.  But  it  is  now  held,  that  it  is  unnecessary  to  state  in  a  declaration  any 
title  to  the  common,  either  by  prescription  or  otherwise ;  and  it  is  sufficient 
to  allege  that  the  pit.  was  possessed  of  certain  lands,  &c  (as  the  case  may 
be),  and,  by  reason  thereof,  15  East,  108,  3  Taunt  24,  had  a  right  of 
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common  in  such  a  place  for  his  commonable  cattle,  levant  and  couchant 
upon  his  land,  and  that  the  deft,  disturbed  him,  whereby  the  pit.  could 
not  enjoy  his  common  in  so  ample  a  manner  as  he  ought  to  have  done: 
1  Saund.  346,  n.  2-,  2  Saund.  113,  n.  1;  Com.  Dig.  tit.  Jlction  on  case 
far  Disturbance;  see  6  B.  &  C.  703.  And  it  has  been  held,  that  a  decla- 
ration, which  alleged  a  possession  by  pit.  of  100  acres  in  a  common  arable 
field,  and  that,  by  reason  thereof,  he  had  common  pasture  for  all  his  com- 
monable cattle,  levant  and  couchant,  in  and  upon  his  said  land,  with  the 
appurtenances  in  and  over  tjie  whole  of  the  said  common  field,  at  certain 
times,  was  correct:  Cheesman  v.  Hardham,  1  B.  &  A.  706.  A  copy- 
holder may  declare  on  his  possession  as  well  as  a  freeholder :  13  East,  8. 
The  usual  allegation,  "  by  reason  of  the  possession,  &c,"  is  improper,  if 
the  right  do  not  depend  thereon,  4  East,  107,  6  East,  438;  and,  as  a  title 
need  not  be  shown,  it  should  seem  that  these  words  may  be  omitted :  see 
15  East,  108.  If  the  pit  undertakes  to  state  his  title  fully,  but  does  so 
insufficiently,  it  will  be  fatal :  2  Ld.  Raym.  1230;  3  Salk.  363 ;  Cro.  EL 
153.  But,  in  general,  a  variance  in  the  title,  which  is  set  out  by  way  of 
inducement  only,  is  immaterial :  16  East,  33 ;  4  Moo.  218 ;  Cro.  El.  336 ; 
3  Taunt  137.    As  to  the  statement  of  title  in  a  plea,  post. 

A  common  in  gross,  arising  from  a  deed,  must  be  claimed,  by  setting 
out  the  legal  effect  of  that  instrument,  and  making  a  profert  of  it  in  court ; 
for,  where  the  pit.  established  his  right  of  common  by  grant,  except  the 
bringing  in  of  the  indenture,  judgment  was  given  against  him,  because  he 
had  omitted  to  show  the  foundation  of  his  title :  Farmon  v.  Hunt,  Cro. 
Car.  271.  But,  where  it  is  claimed  by  prescription,  the  pleading  should 
be,  that  he,  and  all  his  ancestors,  whose  heir  he  is,  from  tim&  whereof, 
&c,  have  had  common  in  the  place  where,  &c,  for  all  their  cattle,  omit- 
ting of  course  the  mention  of  levancy  and  couchancy,  the  right  not  being 
annexed  to  land :  1  Saund.  346.  And  it  is,  of  course,  necessary,  whether 
it  be  claimed  by  grant  or  prescription,  to  show  for  what  beasts  the  right 
is  demanded:  Kielw.  197;  Wool.  281. 

The  declaration  ibrfc  disturbance  of  estovers,  turbary,  fishery, 
&c,  is  "similarly  framed  with  that  of  an  injury  to  pasture,  supra:  [*365] 
the  pit.  states  a  right  to  take  so  much  wood,  turf,  &c,  and  then 
complains  that  the  deft  has  carried  away  his  profits,  whereby  he  is  in* 
jurei 

As  to  the  statement  of  the  nature  of  the  property  which  gives  him  the 
right,  it  usually  is,  that  he  is  possessed  of  a  messuage,  and  so  many  acres 
of  land,  where  he  claims  common  of  pasture,  or  estovers;  where  he  claims 
turves  or  fish,  of  a  messuage  only,  situate  in  such  a  parish  and  county, 
and  generally  describes  each  commonable  profit,  as  appertaining  to  that 
which  best  agrees  with  its  quality,  Wool.  265,  it  ought  not  to  be  pleaded, 
that  the  common  is  appurtenant  to  a  "  farm"  only,  as  that  is  uncertain : 
1  Ld.  Raym.  726.  But  it  is  not  always  necessary,  in  pleading,  to  state 
the  common  as  appurtenant  to  land,  eo  nomine;  for,  if  it  be  laid  as  appur- 
tenant to  a  thing,  as  a  messuage,  &c,  which,  in  intendment  of  law,  prima 
facie,  comprehends  land,  it  is  sufficient:  1  Saund.  346,  b.  Pit  should 
state  the  nature  of  the  property  with.exactness,  4  Mod.  423;  but,  in  men- 
tioning the  land  to  which  the  right  may  attach,  the  precise  number  of 
acres  is  "immaterial :  Palm.  269;  Cro.  Jac.  629;  Strode  v.  Begot,  4  Mod. 
423*  And,  where  pit.  stated  he  was  possessed  of  a  messuage  and  land, 
when  in  fact  he  was  possessed  of  land  only,  it  was  held  he  might  recover, 
vol.  i.  53 
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pro  tanto;  2  B.  &  A.  360.  And  no  more  particularity  need  in  general 
be  observed  in  framing  the  declaration,  than  what  is  requisite  to  exclude 
any  uncertainty,  Hockley  v.  Lamb,  1  Ld.  Raym.  726,  and  to  avoid  a  va- 
riance, Riehetts  v.  Saltoay,  2  B.  &  A.  360, 1  Chit.  Rep.  104,  s.  c;  and 
the  courts  will  construe  all  allegations  with  reference  to  their  meaning  as 
settled  in  common  parlance,  unless  they  contain  terms  which  have  a  pecu- 
liar legal  signification. 

In  describing  the  right  of  common  of  pasture,  it  must  be  stated  that  it 
exists  for  the  plt.'s  cattle,  1  Saund.  546,  c,  9  Show.  328;  an  allegation, 
that  the  right  was  for  all  the  pit's  commonable  cattle,  will  be  supported 
in  evidence,  though  proof  be  adduced  that  the  common  was  not  sufficient 
to  support  all  pit's  cattle :  2  Chit  Rep.  997.  If  there  be  any  doubt  as  to 
the  extent  of  the  number  of  cattle,  or  right,  it  is  proper  to  qualify  the  state- 
ment of  the  right,  and  the  pit.  need  nor  show  more  than  what  makes  for 
him :  2  H.  Bl.  294;  2  Wils.  263.  It  should  be  stated,  that  the  cattle,  fcc, 
are  commonable,  if  the  prescription  be  for  such:  2  Lutw.  1467.  If  there 
be  any  doubt  as  to  the  reality  or  the  cattle  entitled  to  depasture,  such  only 
as  are  known  to  be  so  entitled  should  be  averred;  though,  if  the  pit 
should  happen  to  prove  a  fuller  right,  as  for  more,  or  a  different  head  of 
cattle,  his  declaration  will  not  be  vitiated,  5  Co.  R.  78;  the  name  of  case, 
2  H.  Bl.  234;  2  Wils.  269;  Cro.  E.  722;  Wool.  270-1;  aliter,  in  a  plea, 
ib.  Also,  it  should  be  stated,  that  the  cattle  are  levant  and  coucAan/,  un- 
less the  right  be  for  a  certain  number;  1  Saund.  28,  n.  4,  346,  b.  c;  2 
Saund.  327;  2  Rol.  Rep.  379;  Cro.  27;  2  Mod.  85.  A  lease  to  pit's  tes- 
tator, for  years  determinable  on  the  lives  of  a  farm,  &c.,  together  with 
reasonable  common  of  pasture,  &c,  will- support  an  allegation  of  the  right 
being  for  "  all  reasonable  cattle,  levant  and  couchant,"  &c. :  6M.&S, 
47.  Care  must  be  taken  to  state  the  right  to  be  incident  only  to  the  pre- 
mises in  respect  of  which  it  is  claimable.  An  averment,  that  the  ph.  is 
entitled  to  common  of  pasture  for  all  his  cattle,  levant  and  couchant,  upon 
his  land,  is  well  supported  by  evidence  that  the  t>lt  was  a  part-owner 
with  deft  and  others  of  a  common  field,  upon  which,  after  the  corn  was 
reaped,  and  the  field  cleared,  the  custom  was  for  the  different  occupiers  to 
turn  out  in  common  their  cattle,  the  numbers  being  in  proportion  to  the 
%xtent  of  their  respective  lands  within  the  common  field,  although  such 
cattle  were  not  maintained  on  such  land  during  the  winter,  and  though 
the  custom  proved  was  to  turn  out  in  proportion  to  the  extent,  and  not  to 
the  produce,  of  the  land  in  respect  of  which  the  right  was  claimed:  1  B. 
&  A.  706.  Generally  speaking,  the  prescription  should  be  set  out  entire ; 
but,  if  a  condition  be  superadded  to  the  enjoyment  of  the  com- 
[*366]  mon,  an  omission  to  *set  that  forth,  if  such  omission  does  not 
affect  the  title,  will  not  vitiate  the  pleading:  WdfeL  267.  Where 
the  pit  prescribed  for  common  generally,  and  the  jury  found  that  he  had 
such  a  tight,  on  paying  a  penny  by  the  year,  the  claim  was  disallowed, 
for  this  payment  formed  part  and  parcel  of  the  prescription  itself:  Love- 
lace v.  Reignolds,  Cro.  El.  546,  563:  infra. 

The  allegation  relating  to  the  time  for  enjoying  the  common  should  be 
accurately  stated.  If  the  right  of  common  be  only  at  certain  times  of  the 
year,  it  must  be  so  described:  2  Saund.  23.  Where  a  prescription  vas 
laid  for  every  commoner  every  year,  at  all  times  of  the  year,  ami  the  Evi- 
dence showed  that  the  sheep  of  the  commoner  ought  to  be  folded  at  night 
on  the  lands  of  the  farm  giving  a  right,  it  was  held  that  the  words  "all 
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timet"  must  be  taken  to  mean  all  usual  times,  and  that  the  folding  of  the 
eheep  was  a  condition,  or  rather  a  consideration,  subsequent  to  the  enjoy- 
ment of  the  right,  and  that  therefore  the  above  prescription  Was  well  laid : 
Brook  v.  Willet,  2  H.  Bla.  224.  As  to  describing  the  right  from  old  St. 
Thomas's  day,  &c,  see  post,  Smith  v.  Flower,  3  Bing.  401. 

The  lotus  in  quo  over  which  the  common  is  claimed  should  be  accu- 
rately described.  If  the  pit  has  some  land  of  his  own  in  locus  in  quo, 
it  should  be  averred  that  the  right  was  over  such  locus,  pit's  own  land 
therein  excepted:  see  Willes,  320;  Vin.  Ab.  Presumption  $  PL  23.  But 
this  is  not  absolutely  necessary:  1  B.  &  A.  706;  6  B.  &  C.  16.  It  is  neces- 
sary to  have  the  number  of  acres  of  the  common  or  waste  proved :  2  Lut w. 
1231;  1  Ld.  Raym.  332;  1  Saund.  347. 

The  usual  words  concluding  the  statement  of  the  right,  viz.,  "  as  to  the 
said  messuage,  &c,  belonging  and  appertaining"  are  the  usual  words  de- 
scriptive of  a  right  of  common:  Lit.  Ent  62.  If  the  right  be  not  by  virtue 
of  prescription,  but  by  grant  or  demise,  they  should  be  omitted :  4  East, 
107;  6  East,  438;  1  Taunt  205;  1  B.  &  P.  371.  It  is  not  necessary  to 
allege  in  express  terms  whether  it  be  common  appendant,  appurtenant,  or 
in  possession:  Willes,  319.  A  common  appendant  need  not  be  pleaded 
as  by  prescription,  as  appendancy  implies  a  prescription :  Latch.  88 ;  Dy. 
299,  a.;  Co.  Lit  122,  a.  Thus,  it  is  sufficient  to  say,  that  the  pit.  was 
seized  of  such  an  acre,  and  had  common  in  the  place  where,  &c.,  on  which 
account  he  used  his  common:  33  H.  6,  32;  31  Ass.  PI.  23.  So,  where 
the  pit  declared  to  have  common  as  appendant  to  the  site  of  a  manor  and 
other  lands,  and  did  not  prescribe  to  have  it  as  belonging  to  the  other 
lands,  it  was  said  that  a  claim  for  common  was  good  by  the  title  of  appen- 
dant only,  and  judgment  was  given  for  the  pit :  Carvill  v.  Holt,  Palm. 
560.  It  seems,  however,  that  the  more  prudent  way,  in  such  cases,  would 
be  to  insert  counts  for  a  common  appurtenant,  lest  some  unforeseen  varia- 
tion in  the  prescription  should  appear  in  evidence,  which  might  enlarge 
the  claim  from  the  strictness  of  appendancy  to  a  more  general  right  In 
another  case  it  was  said,  that  it  appears  only  from  the  nature  of  the  com- 
mon pleaded  whether  it  be  appendant  or  appurtenant:  Willes,  323; 
Wool,  275. 

In  describing  the  injury  itself,  it  has  been  held  sufficient  for  pit  to  state 
the  deft. '8  injury,  with  the  damage  generally,  as  in  the  following  prece- 
dent, whether  in  an  action  against  a  commoner  or  a  stranger :  Jltkinson 
v.  Teasdale,  3  Wila.  278 ;  2  Bl.  R.  817.  But,  in  actions  against  the  lord  of 
the  soil,  a  particular  surcharge,  as  of  so  many  sheep,  &c,  must  be  shown; 
and  it  will  not  be  enough  to  say  that  pit.  could  not  enjoy  his  common  as 
he  had  been  accustomed :  Lutw.  107. 

In  declaration  for  disturbances  of  common,  by  building  houses  or  en- 
closing it,  it  is  usual  to  insert  three  counts ;  one  stating  the  particular  injury 
the  next  a  continuance  of  the  building  or  inclosure,  and  a  third  for  a  gene- 
ral obstruction :  2  Chit  PL  804. 

The  pit  need  not  show  that,  at  the  time  of  the  injury  he  was  using  the 
common  with  cattle :  2  W.  Bl.  1233.  If  a  grant  be  made  of  com- 
mon *  wherever  the  grantor's  cattle  feed,  there  should  be  an  ave-  [*367] 
ment  that  his  cattle  were  feeding  in  such  a  place  at  the  time  when 
the  pit's  common  was  disturbed: v.  Stringer,  Cro.  C.  599. 

Damage.]   It  is  necessary  to  state  that  pit  could  not  enjoy  the  common 
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in  so  ample  and  beneficial  a  manner,  Jn  consequence  of  the  njury;  1  Saund. 
346,  a.,  9  Co.  113,  a.,  2  Bl.  R.  1235;  but  no  evidence  of  any  specific 
damage  need  be  adduced,  the  infraction  of  the  right  being  a  sufficient 
injury:  ti.,  2  East,  154, /mm/. 

Plea,  fyc]  The  subsequent  pleadings  in  these  kinds  of  actions  will  be 
the  same  as  in  other  actions  on  the  case,  &c.  See  "  Case"  a  Trespass." 
The  plea  of  not  guilty  will,  in  an  action  on  the  case  for  a  disturbance,  be 
sufficient  to  enable  the  deft,  to  give  his  alleged  right  of  common,  or,  in  gene- 
ral, any  defence  he  pleases,  in  evidence;  but,  if  the  action  be  by  the  lord  in 
trespass,  the  plea  should  be  special,  setting  forth  deft's  title,  &c,  2  Ld. 
Raym.  1134 ;  and,  if  the  lord  avows  in  replevin,  the  pit.  must  plead  in  bar 
his  right;  or,  if  sued  in  trespass  for  some  collateral  injury  to  the  waste,  deft, 
must  set  forth  at. length  the  special  matter  of  his  defence:  Wool.  294.  As 
to  the  mode  of  setting  forth  such  right  and  defence  in  general,  see  post, 
"  Common,  defence  of Right  of"  To  trespass  deft,  may  plead,  liberum 
tenementum.  A  license  may  sometimes  be  pleaded,  as  a  plea  of  license 
by  deed  from  the  lord  to  dig  turves,  leaving  sufficient  common  for  pit: 
Willes,  621;  1  Show.  350;  Cro.  Jac.  574;  2  Saund.  320;  Wool.  299. 
A  release  of  common  may  be  pleaded;  and  a  continuing  license  will  some- 
times operate  by  way  of  release :  Wool.  300,  299.  A  breach  of  by-law 
will  sometimes  afford  a  plea:  ib. 


Precedents. 

DECLARATION  IN  CASK  FOR  DMTURBANCR  OF  OOMXOJf  OF  PASTURE  APPENDANT. 

In  the  K  B.  (or  C.  P.,  or  Exchq.)  Term,  Geo.  4.' 

>  to  wit,  (venue  local,)  A.  B.  complains  of  C.  D.,  &c.  (Commencement  as  usual 


in  case,  post,  "  Declaration,"  ante,  "  Case.")  For  that  whereas  the  said  pit,  before  and 
at  the  time  of  the  committing  the  grievance  hereinafter  next  mentioned,  to  wit,  on  the, 
&c,  (day  of  injury,  or  about  the  time,)  to  wit,  at,  &c.  (venuej  was,  and  continually  and 
from  thenceforth  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage, 
with  the  appurtenances,  situate,  and  being  at,  &&,  in  the  county  of  Y.,  and  also  of  divers, 
to  wit,  50  acres  (a  sufficient  number,  ante,  805)  of  land,  with  the  appurtenances,  also  sit- 
k  uate  and  being  at,  &c.,  in  the  county  of,  &c.;  and,  by  reason  thereof,  for  and  during  ail 
the  time  aforesaid,  hath  had,  and  oi  right  ought  to  have  had,  and  still  of  right  ought  to 
have,  common  of  pasture  in,  upon,  and  throughout  all  the  commonable  waste  grounds  in 
the  manor  of  H.,  in  the  county,  &c,  for  all  his  commonable  cattle,  levant  and  couekant, 
in  and  upon  his  said  messuage  and  land,  with  the  appurtenances,  every  year,  at  all  times 
of  the  year,  at  his  free  will  and  pleasure,  as  belonging  and  appertaining  to  his  said  mes- 
suage and  land,  with  the  appurtenances,  to  wit,  at,  &c.,  in  the  county  aforesaid.  Yet  the 
said  deft,  well  knowing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intend- 
ing to  injure,  prejudice,  and  aggrieve,  the  said  pit  in  this  behalf,  and  to  deprive  him  of  a 
great  part  of  the  profits,  benefit,  and  advantage,  of  his  common  of  pasture,  whilst  the  said 
pit  was  so  possessed  of  his  said  messuage  and  land,  with  the  appurtenances,  as  aforesaid, 
and  whilst  he  was  so  entitled  to  such  common  of  pasture,  as  aforesaid,  to  wit*  on  the  day 
and  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the  day*  of 
exhibiting  the  bill  of  the  said  pit  against  the  said  deft  in  this  behalf,  to  wit,  at  &c* 
aforesaid,  in  the  county  aforesaid,  wrongfully  and  unjustly  surcharged  the  said  common 
and  waste  grounds,  and  depastured,  eat  up,  and  spoiled,  the  grass,  then  growing  oa  the 

same,  and  more  cattle  than  of  the  right  he  ought  to  have  depastured  thereon, 
[*368J  *to  wit,  with  100  horses,  100  mares,  100  geldings,  200  oxen,  200  heifers,  200 

cows,  200  calves,  20  bulls,  and  500  sheep  (according  to  the  facts,  though,  in- 
deed, the  averment  need  not  be  strictly  proved,)  and  kept  and  continued  the  same  so  depas- 
tured thereon  at  each  of  these  times  for  a  long  space  of  time,  to  wit  from  thence  respect- 
ively until  the  exhibiting  of  the  bill  aforesaid;  whereby  the  said  pit  bath  during  all  that 
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time  been  greatly  injured,  hindered,  and  obstructed,  in  the  enjoyment  of  bis  said  common 
of  pasture  there,  and  could  not  use  the  same  in  to  large,  ample,  and  beneficial  a  manner 
as  he,  during  all  that  time,  otherwise  might  have  enjoyed  the  same,  but  Jiath  lost  and 
been  deprived  of  a  great  part  of  the  benefit  and  advantage  thereof  to  wit,  at,  &c,  afore- 
said, in  the  county  aforesaid.  And  whereas,  also,  the  said  pit  before  and  at  the  time  of 
committing  the  grievance  hereinafter  next  mentioned,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c,  aforesaid,  was  and  continually  from  thence  hitherto  bath  been,  and  still  is, 
lawfully  possessed  of  a  certain  other  messuage,  with  the  appurtenances,  situate  and  being 
at,  &c,  aforesaid,  in  the  county  aforesaid,  and  also  of  divers,  to  wit,  50  other  acres  of  land, 
with  the  appurtenances,  also  situate  and  being  at,  etc.,  aforesaid,  in  the  county  aforesaid, 
and,  by  reason  thereof,  for  and  during  all  the  time  last  aforesaid,  hath  had,  and  of  right 
ought  to  have,  common  of  pasture  in,  upon,  and  throughout,  a  certain  place,  waste,  or 
common,  called  ,  situate  in  the  manor  of  H.  aforesaid,  in  the  county,  &c.,  for  all 

his  commonable  cattle,  levant  and  couchant,  in  and  upon  his  said  last-mentioned  messuage 
and  land,  with  the  appurtenances,  every  year,  at  all  times  of  the  year,  at  his  free  will  and 
pleasure,  as  belonging  and  appertaining  to  his  said  lastrmentioned  messuage  and  land,  with 
the  appurtenances,  to  wit,  at,  dec,  in  the  county  aforesaid.  Yet  the  said  deft,  well  know- 
ing the  premises,  but  contriving,  &c,  the  said  pit  in  this  behalf,  and  to  deprive  him  of  a 
great  part  of  the  profits,  benefits,  and  advantages,  of  his  said  common  of  pasture,  whilst 
the  said  pit  was  so  possessed  of  his  said  last-mentioned  messuage  and  land,  with  the  ap- 
purtenance, at  last  aforesaid,  and  whilst  he  was  so  entitled  to  such  common  of  pasture, 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  days  and  times  between 
that  day  and  the  day  of  exhibiting  the  bill  aforesaid,  wrongfully  and  unjustly  depastured 
the  said  place,  waste,  or  common,  and  the  grass  then  growing  on  the  same,  with  divers 
cattle,  to  wit,  &c.,  (as  before,)  the  said  deft,  then  and  there  not  having  any  right  whatever 
to  depasture  any  such  cattle  or  sheep  there,  whereby  the  said  pit  hath  during  all  that 
time  been  greatly  injured,  hindered,  and  obstructed,  in  the  enjoyment  of  his  said  common 
of  pasture  there,  and  could  not  use  the  same  in  so  large,  ample,  and  beneficial  a  manner 
as  he,  during  all  that  time,  might  and  would  otherwise  have  enjoyed  the  same,  but  bath 
lost  and  been  deprived  of  a  great  part  of  the  profits,  benefit  and  advantage  thereof,  to  wit, 
at,  &c,  in  the  county  aforesaid.  And  whereas,  dec  (This  count  tame  as  the  preceding 
to  the  *,  and  then  as  follows:)  surcharged  the  said  common  and  waste,  and  depastured 
and  eat  up  the  grass  then  growing  on  the  same,  with  more  cattle  than  of  right  he  ought  to 
have  depastured  thereon,  to  wit,  with  100  horses,  &c  &c,  and  kept  and  continued  the 
same  so  depastured  thereon  at  each  of  those  times  for  a  long  space  of  time,  to  wit,  from 
thence  respectively  until  the  exhibiting  the  bill  aforesaid,  whereby  the  said  pit  hath 
daring  all  that  time  been  greatly  injured,.  &c  (Same  as  before  to  the  end.)  (For  de- 
pasturing common  in  another  place  within  the  same^arish.)  And  whereas,  also,  the  said 
pit,  before  and  at  that  time  of,  &c,  to  wit  on,  &c,  was  and  continually  from  thenceforth 
hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  and  divers, 
to  wit  five  acres  of  land,  adjoining  to  the  same,  with  the  appurtenances,  situate  and 
being  at  T.  aforesaid,  within  the  manor  aforesaid,  in  the  county  aforesaid,  and,  by  reason 
thereof,  for  and  during  all  the  time  last  aforesaid,  the  said  pit  hath  had,  &c,  common  of 
pasture  (same  as  before.)  Yet  the  said  deft.,  well  knowing,  &c  &c,  surcharged  the 
said  common  and  waste  grounds,  and  depastured,  eat  up,  and  spoiled,  the  grass  then 
growing  on  the  same,  with  more  cattle  than  of  right  he  ought  to  have  depastured  thereon, 
to  wit,  with  100  horses,  &c  &c,  and  kept  and  continued  the  same  so  depas- 
tured thereon  at  each  of  the  said  times  for  a  long  space  of  time  to  wit,  *from  f*369l 
thence  respectively  until  the  exhibiting  of  the  bill  aforesaid,  whereby,  &c,  (same 
as  before.)  And  whereas,  &c  (same  as  before  to  the  exhibiting  of  the  bill  aforesaid,  and 
then  as  follows :)  to  wit,  at,  &c,  in  the  county  aforesaid,  in  the  soil,  to  wit,  in  100  acres 
of  the  soil  of  the  said  common  and  waste  grounds,  wrongfully  and  unjustly,  with  ploughs, 
spades,  and  other  iron  instruments,  ploughed,  cut,  and  dug  up,  the  turf  and  the  turves,  to 
wit,  600  cart-loads  of  turves,  then  cat  and  dug  up,  took,  and  carried  away ;  whereby  the 
said  pit,  during  all  the  time  last  aforesaid,  could  not  have  or  enjoy  his  said  last-mentioned 
common  of  pasture,  in  the  said  common  and  waste  grounds,  in  so  large,  ample,  &c,  as 
he  during  all  the  said  last-mentioned  time,  ought  to  have  done,  but  lost  the  greatest  part 
thereof,  to  wit,  at  the  parish  of  H.  aforesaid,  in  the  county  aforesaid,  to  the  damage  of 
the  said  pit  of  £600;  and  therefore  he  brings  his  suit,  &c  Pledges,  &c 

See  other  forms  of  declarations  for  disturbance  of  common  pasture,  2  Chit  PL  709; 
for  not  suffering  fields  to  Jie  fallow  in  rotation,  ib.  802;  by  building,  &c.,  ib.  804;  by 
enclosing,  ib.;  by  digging  turves,  to.  805;  by  rabbits,  ib.;  by  taking  off  dung,  ib.;  by 
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putting  hope  of  dung  on,  to. ;  by  trespassing  with  hones,  to.  906 ;  fcr  oJstorhsnf  cfl—M 
of  turbary,  805,  Wool. ;  for  disturbing  fommon  of  estovers,  2  Chit  PI.  807.  See  form  of 
declaration  against  the  lord.  Heme,  125, 1  Saund.  340,  a.  For  averriee  and  cognizances 
respecting,  see  pott. 


Evidence  far  Plaintiff. 

In  an  action  for  disturbance  of  common,  the  pit.  will  have  to  prove,  1st 
his  title  to  the  right  of  common,  as  stated  in  the  declaration;  2d.  the  right 
of  common;  3d.  the  disturbance  and  injury  done  to  such  right  by  deft.; 
and,  lastly,  the  pit's  damages. 

Proof  of  Title  to  the  Right]  The  plt.'s  title  must  be  proved,  as  stated 
in  the  declaration.  But  we  have  already  seen  that  the  title  need  not  be 
proved  to  the  same  extent  as  that  stated;  it  suffices  to  prove  the  substance 
of  the  issue:  ante,  364;  see  the  instances.    It  will  suffice  to  prove  the 

{>lt.'s  possession  of  some  messuage  or  land,  to  which  such  common  be- 
ongs,  or  of  a  house  so  entitled,  where  the  claim  is  for  common  of  tur- 
bary, &c 

Proof  qf  the  Bight  qf  Common.]  This  should  be  proved  as  stated ; 
though,  indeed,  as  we  have  already  seen,  the  substance  of  the  statement 
need  only  be  proved:  see  ante9  $65-6,  for  instances.  Where  the  pit. 
claimed  a  right  of  common  for  all  his  commonable  cattle,  and  the  proof 
was  that  be  had  turned  on  all  the  cattle  he  had  kept,  but  that  he  never 
had  kept  any  sheep,  it  was  held  that  this  was  evidence  of  a  right  for  all 
oommonable  cattle,  to  be  left  to  the  consideration  of  a  jury:  Mam/old  v. 
Pennington,  4  B.  &  C.  161.  Where  common  of  pasture  is  claimed  in  the 
declaration  for  cattle  sans  nombre,  i.  e.  levant  and  couchant,  the  right 
must  be  proved  as  laid;  viz.  for  as  many  cattle  as  can  be  foddered  during 
the  winter  on  the  messuage  to  which  the  right  belongs ;  and  it  is  a  rule, 
that  every  custom  on  which  the  right  of  common  depends  must  be  proved. 
Suppose,  for  instance  (as  is  the  case  in  some  places),  it  has  been  the  usage 
that  cattle  depasturing  a  certain  common  should  lodge  within  the  hamlet, 
or  parish,  or  vill,  wherein  the  common  is:  it  must  be  in  evidence  that  the 
cattle  which  the  pit  has  been  in  the  habit  of  depasturing  have  been  so 
levant  and  couchant  within  the  vill:  Wool.  386.  In  case  for  disturbance 
of  common,  it  turned  out  that  the  pit.  was  a  butcher ;  that  his  house  had 
neither  land,  curtilage,  or  stable,  annexed  to  it ;  but  that,  under  his  shop- 
window,  there  was  a  sheepfold,  which  would  contain  four  sheep 
[*370]  at  a  time,  *but  neither  a  horse  nor  a  bullock ; — it  further  ap- 
peared that  pit's  father  had  always  exercised  the  right  of  com- 
mon, but  never  without  the  occupation  of  some  land,  and  the  pit's  cus- 
tom was  to  turn  out  the  sheep  he  did  not  kill  the  preceding  day  till  the 
morning  of  the  next;  no  levancy  and  cou^hancy  being  proved,  as  staled 
in  the  declaration,  Ld.  Kenyon  nonsuited  the  pit.:  1st;  because  there  was 
no  land  on  which  the  cattle  could  be  levant  and  couchant ;  2d.  because 
the  right  was  claimed  for  all  cattle;  and  said,  even  supposing  a  good  right 
had  been  made  out  for  sheep  levant  on  the  hold  above  spoken  of,  still  no 
horse  or  bullock  (and  the  pit  had  claimed  aright  for  such  cattle)  could  be 
kept  there:  Scholes  v.  Hargreaves,5T.  R.  46;  Wool.  327.  Where,  how- 
ever, the  claim  is  for  a  certain  number,  of  course  the  levancy  and  cou- 
chancy  need  not  be  proved,  but  a  right  for  the  defined  number :  1  Ld. 
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Raym,  786.  Still  it  is  not  necessairy  for  the  pit  to  prove  hie  actual  user 
of  the  common  at  the  time  of  the  deft.'s  tort,  for  the  greatness  or  smallness 
\  of  the  wrong,  and  not  the  pit's  exercise  of  his  right,  is  the  question.  On 
the  plea  of  "  not  guilty"  to  an  action  on  the  case  for  injuring  the  pit's 
common,  the  pit.  proved  that  he  had  been  accustomed  to  turn  from  100  to 
300  sheep  on  the  common;  but,  because  it  did  not  appear  that  he  had 
turned  any  on  during  the  year  in  which  the  deft,  committed  the  wrong 
complained  of,  the  verdict,  which  was  for  the  pit,  was  submitted  to  the 
opinion  of  the  court;  and  it  was  objected  that  he  had  suffered  no  damage, 
but  it  was  holden  that  he  had  shown  what  was  material  to  his  action,  and 
that  such  proof  was  sufficient:  2  W.  BL  R.  1233. 

The  right  is  usually  proved  from  the  testimony  of  old  inhabitants,  who 
have  no  interest  in  the  event  of  the  suit,  such  as  ^supporting  or  enlarging 
their  rights  by  the  issue  of  the  verdict:  see  post,  371.  Where  such  wit- 
nesses cannot  be  procured,  recourse  .must  be  had  to  other  proofs:  such  as 
ancient  grants,  reputation,  &c.  Where  an  appendant  right  is  in  issue, 
unless  a  grant  beyond  time  of  legal  memory  be  introduced,  there  does 
not  seem  to  be  any  other  method  of  sustaining  a  right  of  this  nature,  which 
neither  appears  from  old  inhabitants  or  ancient  writings,  than  by  reputa- 
tion. •  But  it  is  doubtful  whether  evidence  of  reputation  is  admissible  to 
prove  a  presumptive  right  strictly  private,  Morewood  v.  Woody  14  East, 
331,  5  T.  R.  123, 1  Esp.  Rep.  324;  and  some  foundation  should  always 
be  laid  for  the  admission  of  proof  by  reputation,  as  an  exercise  of  the  right 
by  pit.  &c:  1  M.  &  S.  679;  Wool.  320;  14  East,  328.  The  declarations 
of  deceased  persons  will  be  received,  where  there  is  no  controversy  on  the 
very  point  their  words  are  employed  to  illustrate,  Nichols  v.  Parker,  14 
East,  331 ;  aid  see  further  as  to  evidence  by  reputation,  post, "  Hearsay 
Evidence."  Where  the  right  claimed  is  for  common  appurtenant, ancient 
parchments  and  writings,  containing  grants  of  commonable  rights,  are  often 
made  available,  and  they  will  be  received  in  evidence,  if  proved  to  be 
drawn  from  a  proper  custody:  Wool.  322;  3  Taunt.  91;  2  W.  Bla.  989; 
post,  "  Deed."  Sometimes  a  new  grant  will  be  presumed ;  as,  where  an 
uninterrupted  possession  for  a  considerable  number  of  years,  fifty  for 
instance,  is  proved,  Wool.  323,  Cowlam  v.  Slack,  15  East,  108;  and  un- 
answered by  rebutting  evidence,  long  enjoyment  is  a  strong  and  substan- 
tial proof:  Drury  v.  Moore,  1  Stark.  102.  But  if  there  be  any  evidence 
which  savours  of  encroachment  an  exercise  of  a  supposed  right  of  oonv 
mon  for  100  years  will  not  confirm  it:  Dawson  v.  Duke  of  Norfolk,  1 
Price,  246 ;  Hetherington  v.  Fane,  4  B.  &  A.  428.  Acts  done  on  one 
part  of  the  common  may  be  given  in  evidence  to  show  the  usage  on  an- 
other part  of  the  same  common,  even  against  parties  reaping  benefits  front 
that  other  part :  Bryan  v.  Winwood,  1  Taunt  208. 

Proof  of  Disturbance  and  Injury  by  Defendant.]    This  should  be 
substantially  proved  as  stated :  see  ante,  366.    Where  the  pit.  sues  the 
lord  of  the  waste,  he  must  particularly  show  the  surcharge  or 
disturbance  *which  he  complains  of,  as  of  so  many  supernume-  [*371] 
rary  sheep,  fcc;  but,  where  he  proceeds  against  the  commoner, 
he  need  not :  3  Wits.  278 ;  ante,  366. 

Proof  qf  Damage.]  Some  damage  must  be  proved,  see  ante,  367,  how- 
ever little :  the  least  possible  mischief,  such  as  the  taking  a  small  quantity 
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of  dung,  to  the  value  of  a  farthing,  from  the  common,  will  be  sufficient  to 
prevent  a  nonsuit :  2  East,  154 ;  ante,  367. 

Common  in  Grross.]  The  proof  of  a  common  in  gross,  when  claimed 
by  grant,,isby  putting  in  the  deed,  and  then  giving  evidence  of  the  deft's 
injury  to'the  right  of  common  described  in  it,  or,  if  by  prescription,  by 
calling  as  many  old  witnesses  as  can  be  found  to  the  long  enjoyment  which 
the  pit.  or.  his  ancestors  have  had  of  the  profits  in  question,  of  which  the 
deed  becomes  a  corroborating  auxiliary.  Where  a  common  appurtenant 
is  by  deed,  the  same  course  should  be  observed. 

Common  of  Turbary,  Estovers,  £c]  In  actions  for  disturbance  of 
estovers,  Turbary,  piscary,  4*c.,the  pit.  proves  his  possession  of  the  house 
to  which  these  rights  appertain ;  he  then  shows  his  custom  to  take  the 
profits  for  the  purposes  of  repairing  his  house,  &c,  for  fuel  or  for  susten- 
ance, and  then  gives  evidence  to  the  deft.'s  entry  into  the  waste,  and  his 
spoliation  of  the  estovers. 

Evidence  for  Defendant. 

The  evidence  for  deft,  will  necessarily  consist  in  rebutting  the  pit's 
proofs,  either  from  the  cross  examination  of  pit's  witnesses,  or,  which 
is  more  advisable,  by  the  evidence  of  his  own  witnesses.  He  may 
show  that  the  common  has  been  enclosed  and  held  in  severalty  adversely 
for  upwards  of  twenty  years,  which  bars  the  entry  of  the  commoner, 
Hawke  v.  Bacon,  2  Saund.  156,  Richards  v.  Peake,  2  B.  &  C.  918;  or 
he  may  show  that  the  common  has  been  used  in  mistake,  Hethering- 
ton  v.  Vane,  4  B.  &  A.  428,  1  Price,  426 ;  or  that  he  has  been  licensed 
by  the  lord  to  commit  the  alleged  injury,  provided  there  be  a  sufficiency 
of  common  left  for  pit.,  1  Saund.  346,  b.;  post;  or  he  may  show  a  re- 
lease, ante. 

Competency  of  Commoners  and  Persons  claiming  the  same  Right. 

If  the  issue  be  on  a  customary  right  of  common,  by  the  establishment 
of  which  the  witness  would  be  benefitted,  the  general  rule  is  that  he  is 
incompetent ;  but  that,  where  he  gives  evidence  to  establish  the  private 
prescriptive  right  of  another,  he  is  competent :  Bent  v.  Baker,  3  ib.  32. 
For,  per  Sutler,  J., "  If  the  issue  be  on  a  right  of  common  which  de- 
pends on  a  custom  pervading  the  whole  manor,  the  evidence  of  a 
commoner  is  not  admissible ;  because,  as  it  depends  upon  a  custom,  the 
record  in  that  action  would  be  evidence  in  a  subsequent  action  brought 
by  that  very  witness  to  try  the  same  right:"  Walton  v.  Shelley,  1  T. 
R.  302.  And  where,  in  an  action  on  the  case  against  the  deft,  for  not 
repairing  his  fences  contiguous  to  a  common  on  which  pit.  prescribed  for 
common  appurtenant,  one  of  the  points  in  issue  was,  whether  the  deft 
was  liable  to  repair  by  reason  of  his  occupation,  it  was  determined  that 
other  persons  who  claimed  a  right  of  pasture  over  the  same  common  were 
not  competent  witnesses  for  the  pit :  Anscomb  v.  Shore,  1  Taunt  261. 
And  if,  by  showing  that  the  deft,  had  no  right,  the  witness  would  enlarge 
his  own  commonable  privilege,  his  testimony  will  not  be  admitted: 

Kennet  v.  Foster,  Selw.  N.  P.  Thus,  where  the  corporation  of 
[*372  j  Kingston,  being  *lords  of  a  manor,  had  enclosed  lands,  and  the 

pit.,  as  the  lessee,  brought  an  action  of  trespass,  on  an  issue, 
whether  sufficient  common  was  left,  he  was  not  permitted  to  call  free- 
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men  of  the  corporation ;  as,  however  small  the  interest,  it  was  enough 
to  disqualify  one  of  the'  members  from  appearing  to  sustain  the  pit's 
action :  Burton  v.  Hinde,  5  T.  R.  174.  But  witness  will  not  be 
excluded  where  common  is  claimed  by  prescription  in  right  of  a  par- 
ticular estate ;  for,  if  A.  has  a  prescriptive  right  of  common  belonging  to 
his  estate,  it  does  not  follow  that  B.,  who  has  also  an  estate  in  the  same 
manor,  has  the  same  right;  and  the  judgment  for  A.  would  not  be  evi- 
dence for  B. :  p.  Butter,  J.,  1  T.  R.  303.  Still,  where  the  witness  comes 
to  narrow  his  own  right,  he  may  be  received,  though  be  claims  under  the 
same  title  he  is  about  to  support.  So,  if  several  persons'  have  common 
exclusively  of  others  on  Dale,  and  the  common  of  one  of  these  comes  in 
dispute,  one  of  the  latter  may  be  called  to  substantiate  the  right  of  the 
former,  because  it,  in  effect,  charges  himself,  by  admitting  another  person 
to  have  common  with  him:  1  Ld.  Raym.  731.  Nor  is  it  a  good  excep- 
tion to  a  witness  that  h^has  common  because  of  vicinage  in  the  lands  in 
question ;  for  this  is  no  interest,  but  only  an  excuse  for  a  trespass ;  Bull.  N. 
P.  285. 
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Nattjrb  and  Form  of  Plea,  and  Subsequent  Pleadings,  373. 

Precedents,  374. 

Evidence  for  Defendant,  376. 

Evidence  for  Plaintiff,  377. 

Nature  and  Form  of  Plea,  fyc. 

Plea-)  In  an  action  of  replevin  or  trespass  to  real  or  personal  pro- 
perty, if  the  defence  be  founded  on  a  right  of  common,  the  same  must 
be  pleaded  specially,  2  Wils.  51,  Yelv.  104,  3  Wils.  126,  891, 1  Saund. 
25,  346,  Com.  D.  Piscary,  6  T.  R.  748 ;  and  the  plea  must  not  amount 
to  the  general  issue:  1  Sid.  106;  1  Keb.  391,  453;  2  Mod.  274.  If  the 
deft,  would  drive  the  pit.  to  a  new  assignment,  he  should  plead  liberum 
tenementum,  either  in  himself  or  another  person :  Stevens  v.  Whistler, 
11  East,  51.  A  freeholder  or  copyholder,  or  his  tenant,  may  plead  this 
right,  Com.  D.  Pleader,  3  K.  24 :  and  see  further,  as  to  who  is  entitled  to 
and  may  consequently  plead  it,  Woolr.  on  Com.  300. 

If  the  deft,  claims  the  right  as  a  freeholder,  or  through  him,  he  should 
prescribe  for  the  right,  Com.  D.  Pleader,  3  K.  24, 1  Saund.  348,  n.  10;  if 
as  a  copyholder,  he  should  allege  a  custom  within  the  manor,  either  for 
all  copyholders,  within  the  manor,  or  for  the  tenant  of  jthe  deft.'s  land  in 
particular ;  ib.  Or,  where  a  copyholder  claims  the  common  in  the  soil  of 
a  stranger,  which  is  not  parcel  of  the  manor,  he  must  prescribe  in  the  name 
of  the  lord:  viz.  that  thp  lord  of  the  manor  and  his  ancestors,  and  all  those 
whose  estate  he  hath,  have  immemorially.had  common,  &c.,  in  the  locus 
in  quo, {or  themselves  and  their  customary  tenants;  1  Saund.  349,  n.  11; 
Com.  D.  Pleader,  3  K.  24.  The  commoner  must  set  out  his  title  to  the 
right  accurately,  Underwood  v.  Saunders,  2  Lev.  178 ;  and  it  will  not 
suffice  for  him  to  state  a  mere  possessory  title,  as  in  a  declaration.  If  a 
freeholder,  or  one  claiming  through  him,  he  ought  to  show  a  seisin  in  fee 
of  the  land  to  which  he  claims  his  right  in  himself  or  flthers,  under  which 
vol.  1.  54 
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he  derives  his  title :  Cro.  Carr.  599  ;4T.R.  718 ;  Hutchin- 
[*373]  son  *v.  Jackson,  2  Lutw.  1324.  A  freeholder  may  plead  his 
right  in  a  que  estate :  Fallet  v.  Troake,  2  Li  Raym.  1188.  A 
copyholder  should  state  his  estate,  but  he  need  not  show  it  in  certain, 
2  Taunt.  320,  but  only  allege  that  every  customary  tenant  of  the  premises 
has  had,  from  time  immemorial,  the  right  of  common,  which  he  claims  on 
a  certain  waste  parcel  of  the  manor,  supra:  Davy  v.  Watts,  1  Keb.  652. 
Care  must  be  taken  not  to  join  irreconcilable  interests  in  such  a  plea : 
2  Wils.  258.  It  is  not  necessary  to  aver  that  the  commoner  was  in  pos- 
session, as  that  is  implied  from  the  allegation  of  a  seisin  in  fee,  until  the 
contrary  be  shown:  Scott  v.  Scott,  16  East,  343;  4  M.  &  S.  392.  An 
inaccuracy  in  the  words  denoting  the  prescription  may  be  curfed  by  the 
verdict :  3  T.  R.  147.  The  various  customs  of  particular  manors  must 
be  attended  to  in  framing  this  plea :  therefore,  in  putting  out  cattle  on  a 
common  of  vicinage,  it  is  indispensable  to  state  the  mutual  rambling  of  the 
cattle,  from  immemorial  usage,  and  such  other  facts  as  may  be  necessary 
to  establish  a  mutual  privilege  of  intercommoning :  Gullet  v.  Lopes, 
13  East,  348. 

The  right  itself  should  be  stated  specifically,  and  with  certainty:  1  Ld. 
Raym.  645.  The  name  of  the  manor  wherein  the  waste  is,  should  be 
stated,  but  the  omission  is  cured  by  16  and  17  Car.  2,  c.  8;  5  T.  R. 
412,  n.  The  nature  of  the  common  claimed  should  be  distinctly  set 
forth ;  for,  where  a  deft,  justified  under  a  right  of  fishery,  but  did  not  say 
whether  it  was  free,  several,  or  common,  his  pleading  was  adjudged  bad; 
Fitz.  C.  P.  2 ;  1  Rol.  Rep.  425.  If  the  right  be  for  any  particular  cattle, 
or  any  particular  number  of  cattle,  it  should  be  qualified  accordingly  in 
the  plea,  ante,  365.  The  levancy  and  couchancy  of  the  cattle  should  be 
stated,  except  in  certain  cases ;  see  ante,  365.  The  duration  and  extent 
of  the  right  should  be  stated  with  certainty,  and  accurately:  6  T.  R  748; 
2  ib.  376. 

An  averment,  that  A.  B.y  and  all  those  whose  estate  he  has,  from  time 
immemorial,  were  accustomed,  and,  during  all  the  time  aforesaid  ought  to 
have  common,  was,  on  demurrer,  holden  inadequate  to  show  a  right  of 
common  during  a  whole  year:  Hawkins  v.  Eckles,  2  B.  &  P.  359.  Where 
the  pit.  prescribed  for  a  right  of  sole  pasture,  from  the  feast-day  of  St 
Thomas,  until  the  18th  April,  and  proved  the  exercise  of  the  right  between 
those  periods,  it  was  held,  on  motion  to  set  aside  a  nonsuit,  that  it  was  not 
necessary  to  allege  the  right  in  the  pleadings  from  Old  St  Thomas'  Day: 
Smith  v.  Flower,  3  Bing.  401.  As  to  the  words,  "as  to  said  messuage, 
&c,  appertaining,"  &c,  see  ante,  366;  they  seem  to  be  necessary: 
1  Sauna.  346,  c;  3  Lev.  104 ;  sed  vide  Styles,  428.  It  seems  necessary 
to  state,  that  deft  could  not  enjoy  the  common  so  beneficially  as  he 
might:  see  ante,  367.  The  right  should  be  amply  stated,  so  as  to  answer 
the  whole  declaration;  otherwise  it  will  fail;  as,  where  trespass  was 
brought  for  damage  done  by  horses,  oxen,  and  cows,  and  there  was  a 
justification  to  have  common  for  two  geldings  only,  it  was  holden  bad: 
Thornel  v.  Lassels,  Cro,  J.,  21 ;  and  see  8  Mod.  120.  The  time  alleged 
in  the  declaration  should  also  be  strictly  followed  in  the  plea:  2  Saund.  1, 
63,  V£;  2  Rol.  Ab.  676.  Although  the  plea  be  good  in  one  part  of  its 
justification  under  the  right,  if  bad  in  the  rest,  it  will  wholly  fail: 
1  Saund.  27.  Duplicity  must  be  avoided;  but,  though  issue  must  be 
taken  upon  a  single  point,  it  is  not  necessary  that  this  single  point  should 
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consist  only  of  a  single  fact;  as,  where  the  point  is,  that  cattle  are  entitled 
to  common,  they  must  be  both  his  own  cattle,  and  also  levant  and 
couchant,  which  are  two  different  circumstances  of  their  being  entitled 
to  common:  Robinson  v.  Roley,  1  Burr.  316;  2  Lutw.  1395;  1  Saund. 
346,  e.  And,  where  it  was  urged  that  the  plea  was  double,  as  stating  a 
right  of  common  which  doth  not  lie  in'prendre9  for  the  pit.  cannot  cut 
and  take  away  the  grass  from  off  the  common,  but  only  feed  and  take  it 
by  the  mouths  of  his  cattle,  and  a  right  to  cut  and  take  away 
rushes,  which  lies  *only  in  prendre,  it  was  held,  that  both  to-  [*374] 
gather  constituted  but  one  united  right:  Bean  v.  Bloom,  3  Wils. 
456 ;  2  W.  BL  926,  s.  c. 

Replication.']  To  a  plea  claiming  a  right  of  common,  the  pit.  cannot 
reply  de  injuria,  Willes,  101,  but  must  either  deny  the  seisin  in  fee,  or 
other  title  to  the  estate,  as  appendant  to  which  the  deft,  claims  his  right, 
or  may  deny  the  right  of  common,  as  stated  in  the  plea,  ib.;  for,  although 
a  right  of  common  may  exist  in  the  manor,  it  may  be  restricted  in  various 
particulars:  Gerrish  v.  Rodburne,  3  Wils.  165;  or  show  such  grounds 
as  will  establish  a  ground  for  the  pit's  complaint,  1  Show.  350 ;  or  that 
the  cattle  weTe  the  deft.'s  own  commonable  cattle,  levant  et  couchant,  on 
the  premises,  concluding  to  the  country,  and  not  with  a  formal  traverse : 
1  Burr.  320.  But  the  existence  of  the  privilege  has  been  sometimes 
traversed :  Hickman  v.  Thorne,  2  Mod.  104,  ancj,  under  certain  circum- 
stances, is  generally  adopted ;  as,  where  it  is  intended  to  set  up  another 
prescription,  1  Burr.  316,  inconsistent  with  the  one  first  relied  on,  1  W. 
Bl.  49 ;  in  which  case  it  is  necessary  that  the  whole  of  a  prescription 
should  be  traversed:  4  T.  R.  157.  It  need  not,  however,  be  so  in  express 
terms,  if,  from  the  nature  of  the  common,  it  appear  that  the  averments 
are  tantamount  to  a  direct  traverse,  1  Wils.  339 ;  and  a  traverse  should 
not  be  adopted  after  a  sufficient  confession  and.  avoidance ;  2  Saund.  1 ; 
nor  made  use  of  to  negative  an  inference  of  law:  2  H.  Bl.  182.  It  is  said, 
that  where  the  deft,  has  turned  out  other  cattle,  as  well  as  his  own  com- 
monable cattle,  the  pit  should  new  assign,  stating,  that  he  brought  his 
action  for  depasturing  the  comfaon  with  other  cattle,  and  ought  not  to 
traverse  the  levancy  and  couchancy  stated  in  the  plea  of  justification : 
1  Saund.  346,  a.  Pit.  may  also  reply  an  approvement,  or  that  the  locus 
in  quo  has  been  inclosed  from  the  common  more  than  thirty  years,  and 
enjoyed  adversely^  B.  &  G.  918,  and  see  2  Taunt.  150;  but,  if  only  part 
of  the  close  wherein  the  alleged  trespass  was  committed  has  been  so 
inclosed,  the  pit.  should  reply  that  fact,  and  it  would  be  too  much  to  reply 
the  whole  close  had  been  enclosed :  ib.  If  the  pit.  new  assigns  to  a  plea 
of  liberum  tenementum,  care  should  be  taken  that  the  closes  newly 
assigned  are  the  same  with  those  to  which  the  deft.'s  plea  applies :  Pratt 
v.  Dome,  15  East,  235.  A  departure  must  be  avoided:  3  Rep.  247. 
And,  where  pit's  surrejoinder  admitted  deft.'s  right  of  common,  but  com- 
plained of  a  surcharge,  it  was  held  to  be  a  departure :  Ellis  v.  Rowles, 
Willes,  638;  2  Wils.  96.. 

Precedents. 

AVOWRY   FOR  A  DI8TRE88,  DAMAGE  FEASANT  BT  A   FREEHOLDER   HAVING  RIGHT  OF  COM- 
MON OVER   LOCUS   IN  QUO. 

{Actio  non,  post,  "  Replevin.")  Because  he  says,  that  before,  and  at  the  said  time, 
when,  &c.,  the  said  deft,  was,  and  still  is,  seised  in  his  demesne  as  of  fee,  of  and  in  a 
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certain  messuage  and  land,  with  the  apparteaances,  situate,  &c;  and  that  the  said  deft, 
and  all  those  whose  estate,  &&,  had,  of  and  with  the  said  messuage  and  land,  with  the 
appurtenances,  for  the  timo  being,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had,  &c,  and  been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  the  said  deft  still  of  right  ought  to  have,  for  himself,  and  his  and  their 
tenants,  farmers,  occupiers  of  the  said  messuage  and  lands,  with  the  appurtenance*, 
common  of  pasture,  in,  upon,  and  throughout  the  said  place,  in  which,  etc,  called 
,  for  all  his  and  their  commonable  cattle,  levant  and  couchani,  in  and  upon  the 
said  messuage  and  land,  with  the  appurtenances,  every  year,  and  at  all  times  of  the 
year,  as  to  the  said  messuage  and  land,  with  the  apportenances  belonging  and  apper- 
taining ;  and  because  the  said  cattle,  in  the  said  declaration  mentioned,  at  the  •■ 
time,  when,  &&,  were  in  and  upon  the  said  place  in  which,  Ac.,  called  ,  dc 

taring,  and  destroying  the  grass  when  there  growing  and  being,  doing  < 

[*375]  age  there,  so  that  the  said  deft.  *could  not  have,  or  enjoy  his  said  common 

of  pasture  there,  in  so  ample  a  manner  as  he  ought  to  have  had  and  enjoyed 
the  same ;  the  said  deft  well  avows  the  taking  of  the  said  cattle  in  the  said  declaration 
mentioned,  in  and  upon  the  said  place,  in  which,  &c.v  called  ,  and  justly,  &c,  as 

for  and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  doing  as  afore- 
said.   And  this,  Ac. ;  as  post,  "  Replevin."  t 

FLEA  IJf  TRESPASS,  JUSTIFYING,  BY  A  LEASEHOLDER  OR  FREEHOLDER,  Aim  HIS  SERVANT, 

nana*  a  prescriptive  right  of  common  of  pasture. 

(Actio  non,  post,  "  Trespass"  If  only  part  of  the  trespasses  be  justified,  enumerate 
that  part  in  the  commencement.)  Because  he  says,  &c,  (stating  the  seisin  in  fee,  and 
prescriptive  right  of  common  in  the  deft.,  if  he  be  a  freeholder,  as  ante,  374;  or,  if  the 
deft,  he  a  tenant,  after  stating  the  seisin  in  fee,  and  the  right  of  common,  set  forth  the 
demise,  thus':)  Because  he  says,  that  G.  H.,  before  the  said  time,  when,  &c.,  and  at  the 
time  of  the  making  of  the  demise  hereinafter  mentioned,  was  seised  of,  and  in  the  said 
place  in  which,  &cM  with  the  appurtenances,  in  his  demesne,  as  of  fee ;  and  being  so 
seised,  the  said  6.  H.,  before  the  said  time,  when,  dec,  to  wit,  on,  &c.,  at,  &c,  aforesaid, 
demised  the  said  place  in  which,  &c.,  with  the  appurtenances^  to  the  said  deft.,  to  have 
and  to  hold  the  same  to  the  said  deft,  for  one  whole  year  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  and  so  from  year  to  year,  as  long  as  the  said  G.  H.  and 
deft  should  respectively  please ;  by  virtue  of  which  said  demise,  the  said  deft,  in  his  own 
right,  and  the  said  £.  F.,  as  bis  servant,  and  by  his  command,  at  the  said  times,  when, 
&c.,  entered  into  the  said  close,  in  which,  &c.,  in  order  to  turn  and  put,  and  did  then  and 
there  turn  and  put  into  and  upon  the  same,  the  said  horses,  mares,  geldings,  cows,  oxen, 
and  sheep,  in  the  said  first  count  of  the  said  declaration  mentioned,  being  the  said  deft's 
own  commonable  cattle,  levant  and  eouehant,  in  and  upon  the  said  last-mentioned  land, 
with  the  appurtenances,  to  use  the  said  common  of  pasture  of  the  said  deft  there ;  and, 
in  so  doing,  the  said  deft  and  E.  F.,  at  the  said  times,  when,  &c.,  with  their  feet,  in  walk- 
ing, necessarily  and  unavoidably  trod  down,  trampled  upon,  spoiled,  consumed  and  de- 
stroyed, a  little  of  the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes,  there  growing  and 
being ;  and,  with  the  said  horses,  mares,  &c.,  in  the  said  first  count  mentioned,  i 


sarily  and  unavoidably  trod  down,  trampled  upon,  spoiled,  ate  up,  depastured,  consumed, 
and  destroyed,  a  little  other  of  the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes,  there 
also  growing  and  being ;  and  because  the  said  close,  in  which,  &c.,  before  and  at  the 
said  time,  when,  &c,  had  been,  and  was,  wrongfully  inclosed  with  and  by  means  of  the 
said  ditches,  fences,  and  gates,  in  the  said  first  count  of  the  said  declaration  mentioned, 
before  then  wrongfully  dug,  made,  and  put  and  placed  in  and  upon  the  said  dose,  in 
which,  die.;  so  that,  without  filling  up  and  levelling  the  said  ditches  and  fences,  and 
removing  the  said  gates,  the  said  deft  could  not  use  or  enjoy  hjs  said  common  of  pasture, 
in,  upon,  and  throughout  the  said  close,  in  which,  &c.,  in  so  ample  and  beneficial  a  man- 
ner as  he  otherwise  might,  and  would,  and  ought  to  have  done,  the  said  deft,  in  his  own 
right,  and  the  said  E.  F\,  as  the  servant  of  the  said  deft,  and  by  his  command,  at  the 
said  several  times,  when,  &c.,  with  the  said  pickaxes,  hatchets,  saws,  and  mattocks,  and 
other  instruments,  in  the  said  first  count  mentioned,  filled  up  and  levelled  the  said 
ditches,  and  duff  up,  threw  down,  and  prostrated  the  said  fences  and  gates,  in  the  said  first 
count  mentioned,  and  took  and  carried  the  said  gates  to  a  small  and  convenient  distance, 
where  they  left  the  same  for  the  use  of  the  said  pit,  doing  no  unnecessary  damage  to  the 
said  pit,  on  the  occasions  aforesaid,  and  as  they  lawfully  might,  for  the  cause  aforesaid, 
which  are  the  said  several  supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
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tianod,  whereof  the  said  pit  bath  above  eoropfarined  against  the  said  daft,  and  &  F. ;  aad 
this  the  said  deft,  is  ready  to  verify :  wherefore  he  prays  judgment,  if  the  said  pit  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

SUA  Uf  BAB   TO  AVOWRY  DAMAOB  YBABAMT  BY  A  OOMMOBBB;  DENIAL  Of  HIS  RIGHT  OF 

COMMON. 


And  the  said  ph.,  as  to  the  avowry  of  the  said  deft,  saitb,  that  the  said  deft,  bp  rea- 
son of  any  thing  by  him  in  that  avowry  above  alleged,  ought  not  to  avow  the  taking  of 
the  said  cattle  [or  good*  and  chatties]  in  the  said  place  In  which,  &c.,  and 
justly,  Ac.,  because  he  saith  that  the  said  deft., *and  all  those  whose  estate  he  [*376l 
now  hath,  and  at  the  said  time,  when,  &c.,  had,  of  and  in  the  said  messuage 
and  land,  with  the  appurtenances,  for  the  time  being,  from  time  whereof,  die,  have  not 
had,  nor  have  been  bad,  nor  ought  the  said  deft  still  of  right  to  have,  for  himself  and 
themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the  said  messuage  and  land, 
with  the  appurtenances,  common  of  pasture,  in,  upon,  and  throughout  the  said  place,  in 
which,  d&c.,  called  ,  for  all  his  and  their  commonable  cattle,  levant  and  couchant, 

in  and  npon  the  said  messuage  or  land,  with  the  appurtenances,  in  every  year,  at  all 
times  of  the  year,  as  to  the  said  messuage  or  tenement,  and  land,  with  the  appurten- 
ances belonging  and  appertaining  in  manner  and  form  as  the  said  deft  hath  above,  in 
his  said  avowry  in  that  behalf,  alleged.  And  this  the  said  pit  prays  may  be  inquired 
of  by  the  country. 

See  forms  of  pleas  in  trespass  of  prescriptive  right  of  common,  by  a  copy-bolder,  2 
Chit  P.  1111;  by  a  rector,  to.  1112,  per  cause  de  vicinage,  to.  1113;  of  common  of 
estovers,  &c,  to.  1115;  of  common  of  fishery,  ib.  1106;  pleas  in  bar  in  replevin  of  pit's 
right  of  common,  ib.  1198;  replication  of  improvement  of  common,  ib.  1112, 1231;  repli- 
cation that  locus  in  quo  had  been  inclosed  from  the  common  thirty  years:  Richards  v. 
Peake,  2  R  &  C.  918 ;  and  Hawke  v.  Boom,  2  Taunt  159. 


Evidence  for  Defendant. 

The  requisite  evidence  to  support  rights  of  common,  where  they  are 
pleaded  in  excuse  or  denial,  is  proof  of  the  title  to  the  right  of  common 
itself;  the  exercise  of  that  right ;  and  by  def.'s  cattle,  levant  and  cou- 
chant.     • 

We  have  already  seen  what  proof  of  titlt  is  requisite,  and  the  mode  of 
such  proof,  ante,  364 ;  also,  how  the  right  of  common  should  be  proved, 
ante,  370.  In  addition,  it  may  be  observed,  it  may  be  shown  by  the  tes- 
timony of  old  uninterested  individuals,  or  by  a  grant  beyond  time  of  me- 
mory. In  the  absence  of  such  proof,  reputation  may  be  resorted  to,  Mar- 
wood  v.  Woody  14  East,  329 ;  especially  if  supported  by  confirmatory 
evidence,  Weeks  v.  Spark,  1  M.  &  S.  679;  and,  therefore,  a  declaration 
of  a  former  tenant  of  a  messuage,  in  respect  of  which  a  right  of  common 
is  claimed,  is  admissible  in  evidence  of  such  right :  Walker  v.  Broadstock, 
1  Esp.  Rep.  458.  The  declarations  of  deceased  persons  may  be,  even  in 
some  cases,  made  available;  and  it  has  been  held,  that  a  paper, signed  by 
many  deceased  copyholders  of  a  manor,  importing  what  was  the  general 
right  of  common  in  each  copyholder,  and  agreeing  to  restrict  it,  was  evi- 
dence of  reputation  etfen  against  copyholders  not  claiming  under  those 
who  signed  it,  Chapman  v.  Cowlan,  13  East,  10;  and,  although  a  pre- 
scription pre-supposes  a  grant  beyond  time  of  memory,  the  court  will 
allow  the  production  of  ancient  grants,  without  date,  the  probability  of 
the  existence  of  which,  beyond  time  of  memory,  must  be  left  to  the  jury: 
Addington  v.  Clode,  2  W.  Bl.  989.  In  some  cases,  a  new  grant  will  be 
presumed,  as  from  an  uninterrupted  possession  for  several  years,  Cowlam 
v.  Slack,  15  East,  1802 ;  unless,  from  the  proximity  of  the  lands,  a  tres- 
pass might  easily  pass  unnoticed  by  the  commoners  intruded  on  :  Daw- 
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son  v.  Duke  of  Norfolk,  I  Price,  246.  Or,  the  waste  has  been  depastured 
through  mistake  and  ignorance  of  the  boundaries  of  two  adjoining  com- 
mons :  Hetherington  v.  Vane,  4  B.  &  A.  428.  Evidence  of  long  enjoy- 
ment of  a  right  of  common  is,  however,  strong  proof,  unless  rebutted  by 
contrary  presumptions :  Drewry  v.  Moore,  1  Stark.  102,  ante,  370. 

The  exercise  of  the  right  must  be  proved,  to  justify  the  tort ;  and  that 
the  supposed  tort  was  necessary  to  obtain  the  enjoyment  of  such  right : 
Lit  Rep.  295 ;  Bryan  v.  Winwood,  1  Taunt.  208. 

The  property  in  the  depasturing  cattle  must  be  proved :  this  is  a  mate- 
rial and  traversable  part  for  the  pit.  in  his  admissions. 

The  levancy  and  couchancy  of  the  cattle  must  be  proved, 
[*377]J  under  a  plea  "justifying  the  entrance  of  them  into  locus  in  quo, 
in  exercise  of  right  of  common :  see  Sogers  v.  Brustead,  Selw. 
N.  P.  440 ;  the  Bailiffs,  $c.  fyc.  of  Tewkesbury  v.  Brtcknell,  1  Taunt 
142.  It  has  been  holden  unnecessary  to  support  claim  of,  for  cattle  tenant 
and  couchant,  that  the  common  should  be  adequate  to  the  support  of  the 
cattle  for  any  length  of  time:  Willis  v.  Ward,  2  Chit  Rep.  297. 

Evidence  for  Plaintiff. 

Where,  in  answer  to  the  right,  an  inclosure  is  set  up  by  the  lord,  some 
act  of  approvement  should  be  adduced,  to  show  his  intention  to  inclose, 
and  the  courts  will  take  notice  judicially  of  his  right  to  do  so.  Where  the 
lord  has  put  in  issue  that  the  locus  in  quo  is  his  soil,  and  freehold,  he 
should  be  prepared  with  old  grants,  deeds,  leases,  &c:  Wool.  334.  An 
issue  is  frequently  joined  on  the  sufficiency  of  common  left  for  the  tenants; 
in  which  case  the  lord  must  prove  that  he  has  not  taken  so  much  as  to 
deprive  them  of  pasturage  for  their  cattle ;  but  he  will  not  be  allowed  to 
do  this  under  a  replication  of  de  injuria  to  a  justification  of  right  of  com- 
mon :  he  ought  to  plead  his  inclosure  specially,  and  aver  that  he  has  left 
sufficient  common:  D.  Jlyrollesv.  Howard,  3  Burr.  1385.  Owners  of 
common  fields  may  show  a  custom  to  inclose,  which  may  be  done  by  the 
production  of  old  deeds,  and  the  testimony  of  aged  witnesses;  see  How  v. 
Strode,  2  Wils.  269.  The  lord  may  show  a  long  custom  to  erect  houses 
on  the  waste,  in  exclusion  of  the  commoners;  or  his  tenant  claiming  under 
him,  sued  by  a  commoner,  may  prove  a  constant  usage  on  the  part  of 
lords  of  the  manor  to  grant  strips  of  land,  for  the  purpose  of  building, 
which  is  usually  done  with  the  consent  of  the  homage:  Wool.  335;  5  T. 
R.  417.  Counter-parts  of  old  leases,  from  the  muniments  of  a  manor, 
showing  that  part  of  the  waste  has  been  demised  by  the  lord,  although 
unaccompanied  by  proof  of  enjoyment,  will  be  evidence  to  establish  a 
custom  for  the  owners  of  moss-dales  to  hold  them  in  severalty  after  they 
have  been  entirely  cleared  of  turves  by  the  tenants  of  the  manor :  Clark- 
son  v.  Woodhouse,  5  T.  R.  412,  n.  Allotments  under  inclosure  acts  may 
also  be  given  in  evidence,  both  at  the  instance  of  lords  and  commoners: 
Wool.  336.  To  destroy  a  plea  of  common  vicinage,  no  further  proof  is 
needful,  than  that  the  lord  of  either  of  the  wastes  has  entirely  inclosed 
some  part,  however  small :  3  Rep.  24 ;  Wool.  336.  But,  if  there  be  the 
least  avenue  for  egress  and  ingress  (not  being  a  defect  of  fencing),  where- 
by the  cattle  may  mutually  escape,  the  common  of  vicinage  continues : 
Gullet  v.  Lopez,  Bart.  13  East,  348.  However,  on  a  plea  of  inclosure, 
care  must  be  taken  to  prove  that  every  part  of  the  locus  in  quo  has  been 
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inclosed :  2  Taunt  656.  Evidence  that  cattle  of  a  former  tenant  of  the 
premises,  in  respect  of  which  the  right  is  claimed  in  the  right  at  issue, 
have  been  impounded,  will  (if  uncontradicted)  be  material  evidence  to 
negative  such  a  right :  1  Esp.  Rep.  459.  A  release  is  also  good  evidence 
to  destroy  an  alleged  prescription :  as,  where  a  claim  was  made  for  com* 
xnon  appendant,  and  it  was  shown  that  a  release  had  been  executed  as  to 
five  of  the  acres  in  which  the  party  prescribing  had  common:  Hot  her  am 
jr.  Green,  Noy's  Rep.  67.  An  allegation  of  a  restricted  right  of  common 
may  be  rebutted  by  parchment  writings,  which  show  that  there  existed 
once  a  general  right ;  and,  if  they  unfold  a  private  prescription  or  grant, 
it  will  fail  Where  a  right  of  common  is  claimed  in  respect  of  an  ancient 
house,  it  will  be  a  good  answer,  to  show  the  house  to  have  been  built 
within  twenty  years :  Duns  tan  v.  Tresidor,  5  T.  R.  2. 
Jls  to  competency  of  Witnesses,  ante,  371. 
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Its  Effect. — When  it  operates  as  a  satis/action  of  the  original  Debt 
— When  entered  into  by  Deed,  378. — Where  Creditor  assigns 
his  Effects,  ib. — Where  several  Creditors  mutually  agree,  379. 
— Where  a  different  Security  is  accepted,  ib, — Where  a  third 
Person  is  Security,  ib. — Where  a  Composition  is  void  as  to  one 
or  more  Parties,  ib. — Where  the  Creditor  is  discharged,  ib* — 
Where  the  Surety  is  discharged,  ib. — Where  it  operates  as  an 
Escrow,  380. 

Plka  or,  380. 

Evidence  on,  380. 


Its  Effect. 

When  entered  into  by  Deed.]  The  mere  consent  or  accord  of  the 
creditors  to  accept  a  composition  from  his  debtor,  will  not  operate  as  an 
accord  and  satisfaction  of  the  original  debt,  and  is  a  mere  nudum  pactum: 
Heathcote  v.  Cruikshanks,  2  T.  R.  24,  Lyn  v.  Bruce,  2  H.  Bl.  317. 
However,  if  it  be  made  by  deed,  containing  a  release  or  covenant  not  to 
sue,  it  will  be  binding;  but  if  made  verbally,  or  by  instrument  not  under 
seal,  there  must  be  some  sufficient  consideration  to  warrant  the  creditor 
in  giving  up  his  original  debt;  as,  1st,  where  the  debtor  assigns  his  effects 
to  trustees :  2d,  where  a  third  person  becomes  surety  for  the  payment ; 
3dly,  where  several  creditors,  on  the  faith  of  each  other's  undertaking, 
compound,  &c.  In  which  case,  the  acceptance  of  a  smaller  sum  is  a  satis- 
faction for  a  larger,  and  will  discharge  the  debtor. 

Where  the  Debtor  assigns  all  his  Effects  to  trustees,  in  order  to  make 
an  equal  distribution  amongst  all  his  creditors,  he  will  be  discharged,  2  T. 
R.  24-8 ;  as,  by  assigning  all  his  effects,  he  deprives  himself  of  all  means 
of  payment :  Cork  v.  Saunders,  1  B.  &  A.  48-9.  And  he  will  be  dis- 
charged, when  a  creditor,  by  his  undertaking  to  accept  a  composition, 
induces  the  debtor  to  part  with  his  property  to  his  creditors,  or  induces  other 
creditors  to  discharge  the  debtor,  Wood  v.  Roberts,  2  Stark.  417,  to  enter 
into  a  composition  deed,  or  deliver  up  securities  to  him,  Butler  v.  Rhodes, 
1  Esp.  Rep.  236;  Cranley  v.  Hillary,  2  M.  &  S.  120,  2  Stark.  417;  and, 
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in  this  case,  though  he  remain  in  possession  as  servant  to  the  trustees,  he 
.  will  not  be  liable  for  the  neglect  of  the  trustees,  nor  will  such  neglect 
remit  the  creditors  to  their  original  right,  unless  that  event  be  provided  for 
by  the  terms  of  the  agreement :  Cork  v.  Saunders,  1  B.  &  A.  46. 

Where  several  Creditors  mutually  stipulate,  on  the  faith  of  each 
other's  undertaking,  and  with  the  knowledge  of  each  other,  to  give  time 
to,  or  accept  a  composition  from  a  debtor,  though  for  a  less  sum  than  the 
original  debt,  such  agreement  will  be  binding  on  every  creditor  who  is 
party  to  it,  as  it  secures  the  creditors  in  general  "  an  equality  of  benefit, 
and  mutuality  of  security;"  p.  Ld.  Ellenb.:  Leicester  v.  Rose,  4  East, 
981;  Boolhby  v.  Sowden,  3  Camp.  175 ;  C ran  ley  v.  Hillary,  2  M.  4l  &. 
122 ;  16  Ves.  374.  And  any  secret  bargain  between  the  debtor  and  one 
of  the  creditors,  to  pay  a  further  sum  of  money,  or  give  a  better  or  other 
security  than  that  stipulated  for  by  the  rest  of  the  creditors,  is  void,  as  a 
fraud  on  the  other  creditors:  Cocksholt  v.  Bennett,  2  T.  R.  763;  Jackson 
v.  Lomas,  4  ib.  166;  Smith  v.  Bromley,  2  Doug.  695;  Jackson  v.  Da- 
vidson, 4  B.  &  A.  695-7;  Leicester  v.  Rose,  4  East,  372,  381;  4  Moo.  78; 
Coleman  v.  Waller,  3  Tounge  and  Jerv.  212.  Nor  is  any  secu- 
£*379]  rity  *obtained  by  virtue  of  such  secret  bargain  valid,  Wells  v. 
Oirlling,  1  B.  &  B.  447 ;  4  Moo.  78,  s.  e.9  as  it  is  a  general  rule, 
*  that  every  private  bargain,  the  effect  of  which  is  to  give  one  creditor  an 
advantage  over  the  others,  is  void,  the  principle  of  composition  being,  that 
all  creditors  shall  stand  on  the  same  footing :"  p.  Littledale,  J.,  Lewis  v. 
Jones,  4  B.  &  C.  515.  [Where  a  creditor,  holding  a  policy  as  security  for 
his  debt,  refused  to  sign  the  composition  deed,  unless  the  policy  were 
assigned  to  him,  which  was  done ;  it  was  held  to  be  a  fraud  on  the  other 
creditors;  and  the  party  assigning  having  become  bankrupt,  his  assignees 
were  entitled  to  recover  the  amount  received  on  the  policy,  although  the 
composition  had  never  been  paid.  Alsager  v.  Spalding,  4  Bing.  N.  S. 
407.]  However,  where  there  is  nothing  said  in  the  agreement  about  col- 
lateral securities,  a  creditor  will  not,  by  availing  himself  of  them,  commit 
a  fraud  upon  the  other  creditors,  who  have  no  such  securities;  unless  the 
persons  against  whom  he  enforces  those  securities  have  their  remedy 
against  the  insolvent,  and  the  estate  be  ultimately  diminished :  Thomas  v. 
Court  nay,  1  B.  &  A.  1,  6.  If  it  be  agreed  that  securities  shall  be  given 
up,  any  creditor  receiving  money  thereon  will  be  held  to  recover  for  the 
debtor's  use :  Stock  v.  Mawson,  1  B.  &  P.  286.  It  is  a  fraud  in  a  creditor 
who  agreed  to  the  composition,  though  reluctantly,  to  sue  the  debtor : 
Cranley  v.  Hillary,  2  M.  &  S.  120;  Steinman  v.  Magnus,  11  East,  390. 

Where  a  different  Security  is  accepted  by  the  creditor  in  satisfaction 
of  his  debt,  the  debtor  will  be  discharged  on  the  payment  of  a  smaller 
sum;  however,  the  party  must  have  received  the  benefit  of  such  security: 
Drake  v.  Mitchell,  3  East,  259 ;  Walker  v.  Seaborne,  1  Taunt.  626. 

Where  a  third  Person  is  Security  for  the  whole  or  part  of  the  compo- 
sition-money, all  persons  who  agreed  to  accept  such  security  will  be  bound 
thereby,  aud  it  will  operate  as  a  satisfaction :  therefore,  an  agreement, 
whereby  the  creditors  agreed  to  receive  20  per  cent,  in  satisfaction  of  their 
several  demands,  and  released  the  remainder,  in  consideration  that  half 
of  the  composition  should  be  secured  by  the  acceptances  of  certain  of  the 
creditors,  which  was  done,  will  be  binding,  if,  upon  the  faith  of  it,  a  third 
person  be  lured  in  to  become  surety  for  any  part  of  the  debts,  on  the 
ground  that  the  party  will  be  thereby  discharged  of  the  remainder  of  his 
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debts ;  and  still  more,  when  other  creditors  have  been  lured  in,  by  the 
agreement,  to  relinquish  their  further  demands,  will  the  agreement  be 
binding ;  and  it  would  be  a  mixed  question  of  law  and  fact  to  go  to  the 
jury,  whether,  after  the  pits,  had  entered  into  this  composition,  in  conjunc- 
tion with  the  other  creditors,  it  were  not  a  fraud  upon  those  persons  within 
the  principle  of  the  case  of  Cocks  hot t  v.  Bennett,  2T.R.  763,  to  endea- 
vour to.  obtain  a  further  payment  from  the  defendant,  when  they  all  pur- 
posed to  liberate  him  upon  the  terms  of  that  agreement :  p.  Ld.  Ellenb., 
Steinman  v.  Magnus,  11  East.  394. 

But  the  money  must  be  paid;  for,  although  a  debtor  compounding 
with  his  creditors  for  12*.  6d.  in  the  pound,  gives  them  the  security  of  a 
third  person  for  the  payment  of  7*.  6d.,  he  is  not  discharged  upon  the 
payment  of  that  sum  only,  if  the  residue  of  the  12s.  6d.  be  unpaid: 
Walker  v.  Seaborne,  1  Taunt.  526. 

When,  }>y  Fraud,  the  Creditor  is  discharged  from  his  Agreement] 
If  any  fraudulent  representations  have  been  made,  whereby  the  creditor 
is  induced  to  agree  to  accept  a  composition,  it  will  not  be  binding  if  such 
representation  be  untrue,  6  T.  R.  263 ;  but  misrepresentations  as  to  the 
legal  effect  of  the  agreement  are  immaterial,  and  do  not  avoid  it,  as  every 
man  is  supposed  to  know  the  legal  effect  of  the  instrument  which  he  signs : 
Lewis  v.  Jones,  4  B.  &  C.  506,  512 ;  vide  ante,  378,  "  Where  several 
creditors/9  fyc. 

[  Where  the  assignment  is  invalid. — A  hotel-keeper,  at  the  time  of  his* 
license  expiring,  being  in  difficulties,  assigned  all  his  stock  in  trust  to  con- 
tinue the  business,  and  out  of  the  profits  to  pay  a  dividend  to  such  credi- 
tors as  would  execute  the  deed  of  assignment ;  and  a  license  was  after- 
wards taken  out  and  assigned  to  the  trustee ;  held,  first,  that  the  assign- 
ment of  the  trade,  and  business,  at  the  time  there  was  no  license,  did  not 
render  it  illegal ;  it  not  being  certain  nor  intended  that  any  thing  illegal 
should  be  done ;  but,  secondly,  that  as  by  sharing  the  profits,  the  credi- 
tors executing  might  become  partners,  a  liability  they  were  not  bound  to 
submit  to,  the  assignment  was  not  valid.  Owen  v.  Bode,  6  Ne v.  &  Ml  448, 
S.  C.  5  Ad.  &  Ell.  28.] 

Where  sureties  are  discharged.']  If  misrepresentation  is  used,  or  time 
given  to,  or  there  is  a  compounding  with  the  original  debtor,  there  would 
be  a  fraud  on  the  original  debtor.  And  misrepresentation  will  avoid  the 
contract ;  "  for  it  is  the  duty  of  a  party,  taking  a  guarantee,  to  put  the 
surety  in  possession  of  all  the  facts  likely  to  affect  the  degree  of 
his  responsibility ;  *and  if  he  neglect  to  do  so,  it  is  at  his  peril,  [*380] 
and  the» concealment  of  a  material  fact  avoids  the  contract:" 
p.  Bay  ley,  J.,  Pidcock  v.  Bishop,  3  B.  &  C.  610.  And  any  secret  bar- 
gain between  the  debtor  and  creditor  to  pay  a  further  sum,  or  old  debt, 
will  discharge  him :  Cockshott  vK  Bennett,  2  T.  R.  763 ;  Jackson  v.  Du~ 
chaire,  3  T.  R.  552,  3;  Pidcock  v.  Bishop,  3  B.  &  C.  655,  Williams  v. 
Rawlinson,  3  Bing.  71 ;  Lewis  v.  Jones,  4  B.  &  C.  506,  515,  (a);  Eng+ 
Ksh  v.  Barley,  2  B.  &  P.  61 ;  Leicester  v.  Rose,  4  East,  372.  And  if  A. 
be  induced  to  pay  B.  a  composition  on  the  debt  due  to  him  from  C.,and 
B.,  agrees  to  take  the  money  in  full  of  his  claim,  he  cannot  afterwards  sue 
C,  or  a  person  who  was  before  surety  for  him,  unless  A.  assented  to  the 
surety  remaining  liable :  Lewis  v.  Jones,  4  B.  &  C.  506. 
vol.  i.  55 
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Giving  time  to,  or  Compounding  with,  the  debtor,  will,  on  analogous 
principle,  discharge  the  surety,  as  it  alters  his  situation,  or  extends  his 
risk :  ib.  And  it  would  also  be  a  fraud  on  the  original  debtor,  if  tfre  party, 
by  giving  time  to  the  debtor  himself,  were  allowed  to  sue  the  surety  there- 
on, as  if  the  creditor  recovered,  his  surety  would  have  his  remedy  against 
the  original  debtor  forthwith:  English  v.  Barley,  2  B.  &  P.  61 ;  6  Vet. 
J.,  805, 18 ;  ib.  20 ;  4  B.  &  C.  515,  (a). 

When  an  •Agreement,  or  Deed  of  Composition,  operates  as  an  Es- 
crow.] An  agreement  for  a  composition  ought  to  contain  a  clause,  that 
the  instrument  would  be  void,  unless  all  the  creditors  signed  it;  for,  other- 
wise, the  object  of  the  instrument  may  be  defeated :  for  if  a  creditor  sign 
such  instrument  generally,  he  becomes  a  party  to  it,  and  will  be  bound  by 
it  unconditionally,  and  then  the  legal  effect  of  the  instrument  must  be  col- 
lected from  the  instrument  itself,  and  not  from  verbal  declarations  made 
by  the  parties  at  the  time  when  they  executed  it :  p.  Bay  ley,  J.:  Lewis  v. 
Jones,  4  B.  &  C.  512.  But,  in  a  deed  where  such  a  proviso  was  omitted, 
but  before  the  deed  was  executed  by  a  person  who  was  to  be  surety  for 
the  composition-money,  it  was  stated,  in  his  presence,  that  the  deed  should 
be  void,  if  not  executed  by  all  the  creditors,  and  he  at  the  same  time 
delivering  the  deed  in  the  usual  way,  and  with  the  usual  words,  it  was 
held,  that  it  was  delivered  as  an  escrow,  and  that  the  surety,  on  the  fail- 
ure of  some  creditors  to  execute  it,  was  not  bound  by  the  deed :  Johnson 
v.  Baker,  4  B.  &  A.  440.  But,  where  a  deed,  reciting  debts  to  A.  and 
B.,  upon  judgment,  who  were  to  be  paid  first,  and  then  the  other  credi- 
tors to  be  paid  in  composition,  contained  a  proviso,  "  that  if  any  creditor, 
whose  debt  amounts  to  JB150,  should  not  execute  the  deed  within  three 
months,  it  should  be  void ;"  and  A.  and  B.,  whose  debts  respectively 
exceeded  that  sum,  not  executing  the  deed,  it  was  held  not  to  avoid  it, 
the  intention  manifestly  being,  that  those  creditors  only,  who  were  to 
receive  the  composition,  were  to  execute  it :  Wells  v.  Greenhill,  5  B.  & 
A.  869. 

A  party  who  executes  a  composition-deed,  is  bound  to  the  extent  of 
the  whole  debt  due  to  him,  if  he  do  not  specify  the  amount  opposite  his 
signature  :  Harroby  v.  Wall,  1  B.  &  A.  103. 

Plea  of. 

Where  the  defL's  debt  (a  simple  contract  one)  has  been  satisfied  by  his 
creditors  entering  into  a  composition-deed  for  that  purpose,  such  deed 
need  not  be  specially  pleaded  in  an  action  for  the  original  debt,  but  be  set 
up  as  a  defence  under  the  general  issue ;  it,  however,  is  advisable  to  plead 
where  the  pit.  is  likely  to  reply  matter  admitting  the  existence  of  the  in- 
strument,, but  disputing  its  validity  as  on  the  ground  of  fraud. 

Evidence  of  Composition. 

When  the  composition  is  by  deed,  the  deed  should  be  produced,  and 
proved  by  the  subscribing  witness,  and  no  verbal  declarations 
[*381]  of  the  parties  *can  be  received  in  evidence  to  give  it  a  meaning 
different  from  that  which  appears  on  the  face  of  it,  or  to  avoid 
its  effect,  though  the  party  signed  the  instrument  on  the  faith  of  such 
representations :  Lewis  v.  Jones,  4  B.  &  C.  518.  As  to  when  such  deed 
will  be  an  escrow,  see  other  points  of  evidence :  vide  post,  tit.  u  Botid," 
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«129i€knee."  PH.  may  show  what  is  void  as  to  him,  as  where  it  con- 
tains a  proviso  that  it  shall  be  so  if  all  and  every  of  the  creditors  should 
refuse  to  execute  or  consent  to  the  deed ;  but  pit.  must  prove  that  it  was 
tendered  to  some  one  of  the  creditors  to  execute,  as  his  absolute  refusal, 
in  the  event  of  his  mere  non-execution  of  it,  will  be  insufficient.  Holmes 
v.  Love,  3  B.  &  C.  242 ;  but,  unless  the  deed  contain  a  positive  stipula- 
tion that  it  shall  be  void,  he  cannot  avail  himself  of  the  fact  of  the  other 
creditors  not  having  signed  it,  though  he  himself  signed  under  a  verbal 
representation '  from  the  party,  that  it  would  be  void  unless  signed  by 
all  the  creditors.  He  may  also  show  that  he  is  discharged  by  reason  of 
fraudulent  representations  made  to  him,  when  he  was  induced  to  sign : 
ante,  379. 

Although  the  pit  has  not  executed  any  deed,  the  deft,  itiay  prove  that 
pit.  agreed  to  take  a  composition,  secured  by  some  collateral  security,  as 
the  notes  of  a  third  person,  and  that  such  acceptance  was  actually  received 
by  the  pit.;  for,  although  a  debtor  gives  the  security  of  a  third  person  for 
payment  of  a  part  of  a  stipulated  dividend,  he  is  not  discharged  upon 
payment  of  that  part  only,  if  the  residue  of  it  continues  unpaid,  Walker 
v.  Seaborne,  1  Taunt.  526,  supra;  or,  in  some  cases,  that  deft,  has  fully 
completed  his  part,  according  to  the  terms  of  the  accord  by  actually  ten- 
dering  such  notes  to  the  pit. :  Bradley  v.  Gregory,  2  Camp.  384 ;  Cran- 
ky v.  Hillary,  2  M.  &  S.  1202. 

A  deft,  may  prove,  that,  on  the  faith  of  plt.'s  undertaking  to  receive  a 
composition  from  him,  he  executed  a  deed  of  assignment  of  all  his  property 
to  a  trustee,  for  the  benefit  of  his  creditors,  and  that  pit.  refused  to  sign  the 
deed  of  composition :  Butler  v.  Rhodes,  1  Esp.  Rep.  236,  supra.  How- 
ever, deft,  should  prove  that  the  deed  was  tendered  to  pit.,  and  that  he 
refused  to  execute  it :  ib.;  Holmes  v.  Love,  3  B.  &  C.  242.  Pit.  may, 
however,  avoid  the  effect  of  such  undertaking,  by  showing  that  he  did  it 
from  defi's  misrepresentations :  Cooling  v.  Moyes,  6  T.  R.  263,  supra. 

Deft,  may  also  prove,  that  pit.  is  one  of  several  creditors  who  promised 
to  sign  a  composition-deed,  and  that,  upon  the  faith  of  his  signing  it  others 
were  induced  to  accept  a  composition :  Boothby  v.  Lowden,  3  Camp. 
175;  Woody.  Roberts,  2  Stark.  217;  Brown  v.  Cornish,  1  Ld.  Raym. 
217,  supra. 


CONFIDENTIAL  COMMUNICATIONS.— Post,  Witnesses. 
CONSTABLE.— See  Officer. 


CONTRACT.— See  Assumpsit. 

♦ 

[CONTRIBUTION.— Post,  680,  702.] 


♦CONVICTION.  [*382] 

Its  Effects  in  Evidence. 
How  Proved. 
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Its  Effect,  and  when  Admissible  in  Evidence.}  A  conviction  in  a 
court  of  criminal  jurisdiction  is  evidence  of  the  same  fact  coming  col- 
laterally into  controversy  in  a  court  of  civil  jurisdiction:  B.  N.  P.  245; 
Gil.  Ev.  30.  But,  if  the  conviction  has  been  procured  on  the  evidence  of 
the  party  who  seeks  to  avail  himself  of  it  in  a  civil  action,  it  is  not  admis- 
sible; and  it  seems  doubtful  whether  it  can  be  received  in  evidence,  where 
it  ha$  not  been  procured  on  the  sole  evidence  of  the  party,  or  even  where 
it  has  been  procured  entirely  on  the  evidence  of  others,  if  at  the  party's 
own  instance ;  Hilly ard  v.  Grantham,  cited  2  Ves.  246 ;  Gibson  v.  Mac- 
carty,  Rep.  temp.  Hardw.  311;  Bar  don  v.  Browning,  1  Taunt.  520; 
Brook  v.  Carpenter,  3  Bing.  300;  1  Phil.  Ev.  320.  Nor  will  it  be  received 
to  contradict  the  witnesses  iq  a  collateral  proceeding,  by  showing  that  they 
had  before  given  a  different  account  before  the  committing  magistrate  : 
Bex  v.  Howe,  1  Camp.  461. 

Where  a  magistrate  has  jurisdiction,  a  conviction  by  him  is  conclusive 
evidence  of  the  facts  stated  in  that  conviction,  if  no  defects  appear  upon 
the  face  of  it:  p.  Dallas,  C.  J.,  Brittain  v.  Kinnaird,  1  B.  &  P.  440.  So, 
in  trespass  against  magistrates  for  taking  and  detaining  a  vessel,  a  convic- 
tion by  them  under  the  Bum-Boat  Act,  is  conclusive  evidence  that  the 
vessel  in  question  is  a  boat  within  the  meaning  of  the  act,  and  properly 
condemned:  ib.  432;  Wiches  v.  Clutterbuck,  2  Bing.  483.  And  so,  a 
conviction  will  justify  the  magistrates  under  the  general  issue  in  an  action 
of  trespass,  not  only  in  respect  of  such  facts  as  may  be  necessary  to  give 
them  jurisdiction,  but  also  upon  the  merits  of  the  conviction :  Gray  v. 
Cookson,  16  East,  13.  A  conviction  cannot  be  controverted  in  evidence; 
the  justice  having  a  competent  jurisdiction  of  the  matter,  his  judgment  is 
conclusive  till  reversed  or  quashed :  p.  Yates,  J.,  Strickland  v.  Ward,  7  T. 
R.  634,  n.  And,  in  trespass  against  two  magistrates  forgiving  pit's  land- 
lord possession  of  a  farm,  as  a  deserted  farm,  they  produced  in  evidence  a 
record  of  their  proceedings  under  the  act  of  11  G.  2,  c.  19,  s.  16,  which 
set  forth  all  such  circumstances  as  were  necessary  to  give  them  jurisdiction, 
'  and  by  which  it  appeared  that  they  had  pursued  the  directions  of  the 
statute:  it  was  held,  it  was  conclusive  as  an  answer  to  the  action :  Basten 
v.  Carew,  3  B.  &  C.  649.  In  this  case,  Abbott,  C.  J.,  observed,  "That 
where  justices  of  the  peace  have  an  authority  given  to  them  by  an  act  of 
Parliament,  and  they  appear  to  have  acted  within  the  jurisdiction  so  given, 
and  to  have  done  all  that  they  are  required  by  the  act  to  do  to  originate 
their  jurisdiction,  a  conviction,  drawn  up  in  due  form,  and  remaining  in 
force,  is  a  protection  in  any  action  brought  against  them  for  the  acts  so 
done." 

How  Proved.]  The  conviction  should  be  proved  to  be  tinder  the  hand 
and  seal  of  the  magistrate ;  and  it  will  be  sufficient  evidence  that  the  judg* 
ment  it  recites  was  given :  Fuller  v.  Fotch,  Holt,  Rep.  287 ;  Carth.  346. 
If  a  valid  subsisting  conviction  be  proved  at  the  trial,  which  appears  by 
the  date  to  warrant  the  act  done  under  it,  the  collateral  proceeding,  or 
where  the  conviction  is  not  directly  impeached,  evidence  as  to  the  time 
when  it  was  actually  drawn  up,  will  not  be  received ;  Massey  v.  Johnson, 
12  East,  S2 ;  Gray  v.  Cookson,  16  Cast,  20-1. 


[#383  ]  *C0P Y. — Post,  Secondary  Evidence. 
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COPYHOLD. 

Proof  of  Party  being  a  Copyholder,  383. — Proof  in  Ejectment  for,  post, 
"Ejectment." — Proof  of  Surrender  and  Admittance,  383. — Proof  of 
Custom  of,  ib. — Proof  by  Court-Rolls,  ib. 


Proof  of  Party  being  a  Copyholder.]  This  may  be  done  by  proof  of 
his  admittance  and  identity:  Doe  v.  Hillier,  3  T.  R.  162,  infra.  As  to 
ejectment  by,  see  post,  "  Ejectment." 

Proof  of  Surrender  and  Admittance  to."]  The  rolls  of  the  customary 
court,  or  examinal  copies  of  such  rolls,  of  the  surrender  and  admittance, 
properly  stamped,  will  be  evidence  of  such  surrender  and  admittance :  Doe 
v.  Hall,  16  East,  208.  They  are  the  public  documents  by  which  the 
inheritance  of  every  tenant  is  preserved,  1  Phil.  Ev.  397,  8,  or  registered 
entries  of  the  surrender,  and  need  not  be  produced  stamped,  according  to 
48  G.  3,  c.  149 :  Doe  v.  Hall,  16  East,  208.  Some  evidence  of  the  identity 
of  the  party  admitted  should  be  adduced :  Doe  v.  Smith,  1  Camp.  197. 

Proof  of  Custom  of]  The  custom  must  be  proved  to  have  existed 
since  the  time  of  legal  memory:  4  Leon,  242;  post,  "Custom."  The 
court-rolls,  or  examined  copies  from  them,  duly  stamped,  are  the  most 
usual  evidence  of  the  custom;  the  same  may,  hcftvever,  be  proved  by  the 
steward,  or  some  ancient  -person,  who  has  long  known  the  manor  and  its 
customs.  In  an  action  by  a  copyholder  against  the  freeholder  of  a  manor, 
certain. parchment  writings,  preserved  among  the  muniments  of  a  manor, 
dated  in  1698,  and  1717,  purporting- to  be  signed  by  certain  copyholders 
of  the  manor,  statibg  an  unlimited  right  of  common  in  the  copyholders, 
were  held  to  be  evidence  of  the  reputation  of  the  manor  at  the  time,  as  to 
a  presumptive  right  of  common  set  up  by  the  deft.:  Chapman  v.  Cowlan, 
13  East,  10.  An  entry  on  the  court-rolls,  stating  the  mode  of  descent 
of  lands  in  the  manor,  is  evidence  of  such  mode,  though  no  instance 
of  any  person  having  taken  according  to  it  be  proved:  Roe  v.  Parker,  5 
T.  R.  26 ;  10  East,  520.  Ancient  writings,  not  properly  court-rolls,  nor 
signed  by  any  of  the  tenants,  but  found  among  the  rolls,  and  delivered 
down  from  steward  to  steward,  purporting  to  have  been  made  apensu 
omnium  tenentum,  have  been  admitted  as  evidence,  to  prove  the  course 
of  descent  within  a  manor:  Denn  y.  Spray,  1  T.  R.  466. 

Proof  by  Court-Rolls.]    We  have  already  seen  in  what  instances  they 
are  proof  of  a  party  being  a  copyholder,  of  a  surrender  and  admittance  or 
custom ;  it  may  be  here  further  added,  that  court-rolls,  whether  of  the 
court-baron,  or  customary-court,  are  evidence  between  the  lord  of  the 
manor  and  his  tenants,  or  copy-holders,  B.  N.  P.  247, 1  Phil.  Evid.  397 ; 
and  entries  made  by  a  steward  in  his  book,  respecting  admissions,  receipt 
of  fines,  &c,  connected  with  the  manor,  are  also  evidence.     The  court- 
rolls  are  usually  produced  and  proved  by  the  stewards,  but 
examined  stamped  "copies  will  do:  16  East,  208.    If  it  be  ne-  [*384] 
cessary  to  prove  any  entry  in  the  steward's  book,  it  must  be 
regularly  produced,  be  identified  as  the  book  kept  by  the  steward  of  the 
manor,  and  his  handwriting  to  the  several  entries  ftiust  be  proved ;  but,' 
when  the  book  was  of  thirty  years  of  age,  it  was  held  sufficient  to  make 
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it  evidence  to  prove  that  it  came  out  of  the  proper  custody,  without 
proving  the  steward's  handwriting  subscribed  to  the  entry :  Wynne  v. 
Trewhitt,  4  B.  &  A.  376.  It  may  be  as  well  observed,  that,  on  the  ap- 
plication of  a  tenant,  the  Court  of  K.  B.  will  compel  the  steward  to  give 
the  tenant  leave  to  inspect  the  court-roils:  Bex  v.  Shelley,  3  T.  R.  141. 
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Form  of  Remedy  for  Injury  to. 

The  54  G.  3,  c.  156,  s.  4,  gives  a  special  action  on  the  case,  and  double 
costs  against  the  party  infringing  a  copyright.  A  special  action  on  the 
case  may  be  maintained  against  a  person  for  infringement  of  a  copyright, 
under  the  8  Anne :  Miller  v.  Taylor,  4  Burr.  2380;  Ewer  v.  Jones,  Salt 
415 :  Donaldson  v.  Bechet,  4  Burr.  2409;  Beckford  v.  Hood,  7  T.  R.  620. 
An  action  lies  at  common  law :  7  T.  R.  627 ;  1  Camp.  97,  n.  a.  An 
action  lies  for  printing  the  new  corrections  and  additions  to  an  old  work : 
1  East,  359.  Under  8  Anne,  an  action  may  be  maintained  for  pirating  a 
single  sheet  of  music,  dementi  v.  Ooulding,  1 1  East,  244,  Back  v.  Long- 
man, Cowp.  623 ;  or  for  a  print,  under  8  6.  2,  c.  13,  Roworth  v.  Wilkes, 
1  Camp.  94.  Besides  this  action  for  damages,  there  are  various  penalties 
created  by  the  statutes  of  8  Anne,  c.  19,  41  G.  3,  c.  107,  and  54  G.  8,  c. 
156,  for  which  a  party  may  proceed  by  action. 

Form  of  Pleadings. 

There  is  nothing  peculiar  to  distinguish  the  pleadings  in  this  from  any 
other  action  in  case.  The  averment  of  deft/s  wrongful  intent  is  imma- 
terial ;  1  Camp.  98.  It  is  not  usual  to  negative  pit's  written  consent  to 
the  piracy :  7  T.  R.  320. 

The  plea  is  usually  the  general  issue,  as  in  other  actions  on  the  case. 
Twelve  months  is  the  time  limited  for  bringing  the  action. 

Precedents. 

See  the  various  forms  in  2  Chit  PI.  760;  8  Wentw.  420;  7  T.  R.  518, 620.  See 
precedent  on  54  G.  8,  c  156, 2  B.  &  C.  681. 

Evidence  for  Plaintiff. 

The  assignee  of  a  copyright  must  show  the  assignment  to  have  been 
in  writing:  Power  v.  Walker,  4  Camp.  8 ;  3  M.  &  S.  7,  s.  c    And,  where 

an  author  publishes  his  work,  and  afterwards  sells  the  right,  but 
[*385]  no  agreement  *or  consent  in  writing  was  entered  into,  in  1814 

the  assignee  published  the  work,  and,  in  1818,  B.  infringed  the 
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copyright,  and  in  1822,  the  author,  by  a  proper  assignment  in  writing, 
assigns  to  the  assignee  the  exclusive  right :  it  was  held  that  the  assignee 
did  not,  by  the  parol  assent  of  the  author  in  1814,  acquire  the  exclusive 
right  of  publishing  the  work,  and  that  the  author  could  not  afterwards,  in 
1822,  by  making  a  valid  assignment  to  the  assignee,  enable  him  to  main- 
tain an  action  against  B.  for  selling  a  copy  of  the  same  work  after  such 
assignment  was  executed :  Clement i  v.  Walker •,  2  B.  &  C.  861 ;  4  D.  & 
R.  598.    The  assignee  of  a  print  may  maintain  an  action  for  pirating  it, 
and  his  right  will  be  established  by  producing  one  of  the  prints  taken 
from  the  original  engraving,  the  production  of  the  plate  itself  not  being 
deemed  requisite ;  the  date  must  also  appear  on  the  print :  Thompson  v. 
Symonds,  5  T.  R.  41.    In  an  action  by  the  author  of  the  work,  it  is  ne- 
cessary to  establish  his  right  by  production  of  his  work,  and  also  produce 
the  publication  of  the  deft,  to  establish,  by  comparing  the  two,  the  fact  of 
piracy ;  and  it  will  not  be  necessary  for  pit.,  to  prove  the  entry  of  his  work 
at  Stationer's  Hall,  Beckford  v.  Hood,  7  T.  R.  620;  such  entry  only  being 
necessary  to  be  proved  where  the  party  proceeds  for  the  penalty  under 
8  Anne:  ib.  627;  Tonson  v.  Collins,  1  W.  Bl.  R.  230.    Nor  is  it  incumbent 
upon  the  pit.  to  prove  that  his  name  was  attached  to  the  title-page  of  the 
work.    So,  where  it  appeared  that  two  editions  of  the  work  were  without 
the  author's  name  prefixed  to  it,  and  the  title-page  of  the  third  edition 
bore  his  name,  and,  after  its  publication,  deft,  printed  it,  proof  of  these 
facts  was  sufficient  to  entitle  pit.  to  recover :  Beckford  v.  Hood,  7  T.  R. 
620.    And,  though  the  work  be  not  printed,  but  only  in  manuscript,  yet 
will  the  pit.  be  entitled  to  recover  damages  for  the  infringement  of  it: 
White  v.  Gerock,  2  B.  &  A.  298 ;  1  Chit.  R.  24,  s.  c.    In  an  action  for 
pirating  a  musical  composition  called  A.,  the  right  of  the  author  to  main- 
tain the  action  is  well  supported,  by  showing  him  to  be  the  author  of  a 
musical  composition  of  that  name,  comprised  in  and  occupying  only  one 
page  of  a  work  with  a  different  title,  which  contained  several  other 
musical  compositions:  ib.    In  an  action  for  penalties,  on  proof  of  distinct 
acts  of  sale,  pit.  may  recover  several  penalties  incurred  on  the  same  day: 
Brooke  v.  MilUken,  3  T.  R.  509.    Proof  of  having  been  seen  correcting 
the  manuscript  of  a  work  afterwards  pirated  is  not  sufficient  evidence  of 
being  the  author:  Stockdale  v.  Onwhyn,  5  B.  &  C.  173 ;  7  D.  &  R.  625, 
s.  c.;  2  C.  &  P.  163.     Evidence  of  the  pit's  having  made  additions  and 
alterations  in  a  work  in  which  originally  he  had  no  interest,  is  sufficient 
evidence  of  his  copyright  to  enable  him  to  maintain  an  action :  Cory  v. 
Longman,  3  Esp.  Rep.  273;  1  East,  358,  s.  c.    In  Sayer  v.  Dicey,  it  was 
held  that  the  proprietor  of  a  mezzotinto  or  other  print,  to  entitle  himself 
to  the  benefit  of  8  G.  2,  c.  13,  must  engrave  both  his  name  and  the  day 
of  the  first  publishing  thereof  on  the  plate,  and  print  the  same  on  the  print: 
3  Wils.  63 ;  but  see  Roworth  v.  Wilkes,  1  Camp.  98,  where  Ld.  Ellenb. 
observes,  "  Although  the  pit's  name  be  not  engraved  upon  the  prints,  if 
there  has  been  a  piracy,  I  think  him  entitled  to  recover."    Proof  that  deft, 
had  acted  a  piece  on  the  stage,  of  which  pit.  had  bought  the  copyright,  is 
not  evidence  of  a  publication  within  the  meaning  of  the  8  Anne,  c.  19 : 
Colman  v.  Wathen,  3  T.  R.  245. 

Evidence  for  Defendant. 

In  answer  to  pit's  proofs,  deft,  may  show  that  the  work  was  of  an  im- 
moral tendency;  and  it  will  be  no  answer  to  the  objection  that  the  deft,  is 
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also  a  wrong-doer  in  publishing  it,  and  therefore  cannot  set  op  its  immo* 
rality :  Stockdak  v.  Onwhyn,  5  B.  &  C.  173 ;  7  D.  &  R.  625 ;  2  C.  &  P* 
163,  *.  e.  And,  in  an  action  against  him  by  an  assignee,  he  may  show  the 
assignment  to  be  invalid,  as  not  being  in  writing,  Power  v.  Walker,  3  M. 

&  S.  7,  4  Camp.  1  s.  c  ;  or,  in  an  action  against  him  by  the  an- 
[*386]  thor,  *he  may  give  in  evidence  a  declaration  by  him  that  he  had 

parted  with  his  copyright,  when  the  law  will  presume  a  valid 
assignment:  Moore  v.  Walker,  4  Camp.  9,  n.  But  evidence  that  the  pit. 
acquiesced  in  the  publication  by  the  deft,  six  years  previous,  will  not  be 
proof  of  an  assignment,  Laiour  v.  Bland,  2  Stark.  382;  nor  will  proof  of 
a  receipt  given  by  the  pit.  for  money  received  by  him  as  the  price  of  hie 
copyright:  ib*  It  will  be  no  defence  for  the  deft,  that  pit.  had  improperly 
obtained  the  copyright  in  the  first  instance :  Carey  v.  Kearsley,  4  Esp* 
Rep.  168. 
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Form  of  Pleadings,  387. 

Evidence,  ib. 

Competency  op  Witnesses,  388. 


Form  of  Remedy. 

dictions  by.]  Asspmpsit  may  be  maintained  by  a  corporation,  2  Lev. 
252,  Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466,  5B.&A 
204 ;  and  this  even  for  use  and  occupation,  where  the  tenant  has  paid 
rent,  May.  of  Stafford  v.  Till,  4  Bing.  75, 12  Moo.  260.  And  a  revived 
corporation  remains  the  same,  as  to  debts  and  rights,  as  the  old  one,  and 
so  may  maintain  an  action  on  a  bond  given  to  the  old  corporation;  Col- 
chester v.  Seaber,  3  Burr.  1872,  Co.  D.  Biens,  C.  Bac.  Ab.  Corp.  E.4; 
and  its  right  will  be  the  same,  even  though  its  revived  name  be  different: 
Haddock's  Case%  T.  Raym.  439.  Assumpsit  may  be  supported  by  a 
foreign  corporation  in  this  country  in  their  corporate  name:  National 
Bank  of  St.  Charles  v.  De  Bernales,  R.  &  M.  190. 

It  has  been  determined  that  the  mayor  of  a  corporation,  who,  on  the 
sale  of  certain  lands  by  auction,  of  which  the  corporation  were  the  ven- 
dors, signed  a  contract  on  behalf  of  himself  and  the  corporation  with  the 
Eurchaser,  for  the  due  performance  of  the  conditions  of  sale,  could  not,  in 
is  individual  capacity,  maintain  an  action  against  such  purchaser  for  a 
breach  of  his  contract:  2  Taunt.  374,  387. 

•  Actions  against.]  Trover  may  be  supported  against  a  corporation, 
Tar  borough  v.  Bank  of  England,  16  East,  6,  Duncan  v.  Surrey  Canal, 
3  Stark.  50 ;  and  they  will  be  liable,  though  the  conversion  be  by  their 
agent,  acting  under  the  direction  of  a  committee  appointed  for  managing 
the  affairs  of  the  company:  ib.  Aud  corporations  and  incorporated  com- 
panies may  be  sued  in  that  character  in  many  instances  for  damages  aris- 
ing from  the  neglect  of  a  duty  imposed  on  tjiem  by  particular  statutes: 
Chit.  PL  65.  In  Yarborough  v.  Bank  of  England,\A.  Ellenb.  observed, 
"The  instances  of  actions  against  corporations  for  false  returns  to  writs  of 
mandamus  directed  to  them  must  be  numerous :"  16  East,  9.  A  corpora- 


CORPORATION.  386 

tion  may  be  defts.  in  an  action  of  quart  impedit,  and  the  hindrance  is  an 
act  of  tort:  Butler  v.  Bishop  of  Hertford  and  University  of  Cambridge, 
Barnes,  350.  It  has,  however,  been  held,  that  trespass  and  replevin  can- 
not be  maintained  against  a  corporate  body  in  their  character  as  such,  but 
that  separate  actions  must  be  brought  against  each  individual*  committing 
the  wrong:  Bar.  Ab.  Trespass, pi.  239;  Bar.  Ab.  Corporations,  E.  2,  5; 
Doe  v.  Woodman,  8  East,  230 ;  Harman  v.  Tappenden,  1  East,  555. 
Assumpsit  will  lie  against  a  corporation  upon  a  bill  of  exchange, 
the  power  to  draw  *and  accept  being  recognized  by  statute,  [*387] 
Murray  v.  E.  I.  Comp.,  5  B.  &  A.  »204,  Broughton  v.  Man- 
chester Water  Works,  3  ib.  1 ;  and  so  in  the  case  of  promissory  notes,  3 
and  4  Anne,  c.  9.  But,  except  where  the  contracts  appear  sanctioned  by 
legislative  enactments,  6  Vin.  Ab.  317,  pi.  49,  assumpsit  on  parol  agree- 
ment cannot  be  maintained  against  a  corporation,  and  debt  is  the  only 
remedy:  Slack  v.  Highgate  Archway  Company,  5  Taunt  792,  5  B.  & 
A.  204. 

Form  of  Pleadings. 

A  corporation  must,  in  all  legal  proceedings,  be  described  by  their  cor- 
porate name  :  1  Leach,  253,  4  ed.  253.  A  mistake  in  the  corporate  name 
may  be  pleaded  in  abatement :  1  B.  &  P.  40.  As  to  describing  incorpo- 
rated companies,  see  post,  1  Leach,  513,  8  T.  R.  508.  Where  a  corpora- 
tion brings  an  action  for  any  due,  it  is  sufficient  to  state,  in  a  declaration, 
though  it  would  be  otherwise  in  a  plea,  that  it  is  an  ancient  borough,  and 
that  the  burgesses  thereof,  and  for  divers  years,  have  been  a  body  politic, 
in  the  name  of  the  mayor,  &c,  without  setting  out  the  name  of  incorpora- 
tion, or  any  title  to  the  duty ;  for,  the  declaration  being  founded  upon 
their  possession,  there  is  no  necessity  to  state  a  title  to  the  thing :  1  Saund. 
340,  n.;  Owen,  109. 

A  plea  by  a  corporation  aggregate,  which  is  incapable  of  a  personal 
appearance,  must  purport  to  be  by  attorney :  Bro.  Ab.  Corporation,  28 ; 
Co.  Lit  2,  B.  2. 

Evidence. 
Proof  of  Charter,  £c]    As  to  this,  ante,  "  Charter." 

Proof  of  Corporation  Books.]  As  between  the  members  of  a  corpo- 
ration, the  production  of  their  books  is  sufficient  to  establish  the  pit's  title 
to  maintain  an  action,  Mayor  of  London  v.  Mayor  of  Lynn,  1  H.  Bl. 
214 ;  but  this  will  not  be  admissible  as  evidence  against  a  stranger,  ib., 
Marriage  v.  Lawrence,  3  B.  &  A.  142,  see  ante ,  «  Books;"  except,  per- 
haps, where  it  may  be  received  by  consent  of  the  parties,  Hull  v.  Homer, 
Cowp.  102;  and,  on  a  question  of  public  right,  the  books  of  a  corporation 
are  always  admissible:  Gibbon9 s  Case,  How.  St  Trials,  810,  854.  If 
corporation  books  have  been  publicly  kept  as  such,  and  the  entries  made 
by  the  proper  officer,  or  by  a  third  person  acting  for  him,  in  case  of  absence 
or  sickness,  they  may  be  given  in  evidence,  R.  v.  Mother  sell,  1  Str.  92 ; 
but  a  book  kept  by  the  prosecutor's  clerk,  who  was  not  an  officer  of  the 
corporation,  containing  minutes  of  corporate  proceedings,  but  which  had 
not  been  kept  as  the  public  book  of  the  corporation,  was  rejected  in  evi- 
dence: ib.  Where  the  books  are  ancient,  it  must  be  shown  that  they 
come  from  the  proper  custody,  as  from  a  chest  which  has  always  been  in 
the  custody  of  the  cjerk  of  the  corporation,  Mercers  of  Shrewsbury  v. 
vol.  i.  56 
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Hart,  l  C.  &  P.  114;  and  it  is  insufficient  if  they  are  produced  from  a 
chest  found  in  the  house  of  a  former  clerk,  after  his  death:  ib.  Where,  in 
order  to  prove  a  person  a  freeman  of  Evesham,  a  copy,  upon  a  two-shil- 
ling stamp,  was  produced,  of  a  loose  paper  upon  a  file,  which  the  witness 
said  was  also  on  a  two-shilling  stamp,  and  it  appeared  that  there  was  a 
book  in  whic|}  the  acts  of  the  corporation  were  kept,  and  where  there  was 
an  entry  more  at  large  of  the  freeman's  admission,  and  which  was  made 
when  the  freeman  was  originally  admitted,  but  this  was  not  on  a  stamp 
in  the  book,  it  was  held  by  Noel,  J.,  that  the  loose  paper,  being  the  only 
effectual  act,  as  having  that  which  the  law  requires,  viz.  the  proper  stamp, 
must  be  looked  upon  as  the  proper  and  original  act  of  the  corporation, 
and  that  tf  copy  of  it  was  good  evidence:  B.  v.  Heady  Pea.  92,  (n.)  Cor- 
poration books  may  be  proved  by  examined  copies,  Brocas  v. 
[*388]  * Mayor,  $c,  of  London,  1  Str.  308 ;  but,  if  they  do  not  relate 
to  corporate  acts,  the  original  must  be  produced:  B.  v.  Gwyny 
1  Str.  401. 

Seal  of.]  This  must  be  proved  to  be  genuine  by  a  witness  acquainted 
with  it,  Aloises  v.  Thornton,  8  T.  R.  307:  but  it  is  not  necessary  to  call  a 
witness  who  saw  the  seal  affixed:  ib.  The  seal  of  the  corporation  of  Lon- 
don has  been  held  to  prove  itself:  Doe  v.  Mason,  1  Esp.  Rep.  53.  Proof 
of  payment  of  rent  to  the  bailiffs  of  a  borough,  by  the  party,  as  tenant  to 
a  corporation,  is  sufficient  to  show  a  tenancy  from  year  to  year,  although 
an  indenture  was  executed  by  the  bailiffs  and  some  of  the  aldermen  of  the 
borough,  which  was  sealed  with  their  individual  seal  instead  of  the  cor- 
porate one:  fVoodv.  Tate,  2  N.  R.  247. 

Competency  of  Witnesses. 

In  cases  where  a  member  of  a  corporation  can  derive  any  personal 
benefit  from  the  verdict,  he  is  excluded : — thus,  on  an  issue  on  a  manda- 
mus, whether  the  election  of  common-council-men  in  a  borough  was  not 
confined  to  a  particular  description  of  people,  it  was  decided  that  one  of 
such  persons  was  incapable :  Stevenson  v.  Nevinson,  2  Ld.  Raym.  1350. 
And,  in  an  action  of  trespass,  where  the  point  was,  whether  a  corporation, 
which  had  enclosed,  had  left  a  sufficiency  for  the  commoners,  a  freeman 
was  considered  incompetent  to  prove  the  affirmative:  Burton  v.  Hinch^ 
5  T.  R.  174.  But  the  contrary  seems  to  have  been  decided:  and  it  has 
been  held,  that  where  the  interest  was  inconsiderable,  members  of  a  cor- 
poration were  competent  Thus,  in  the  case  of  the  mayor  and  common- 
alty of  London,  2  Lev.  231,  and  that  of  the  city  of  London,  concerning 
water-bailage,  1  Vent.  351,  the  point  in  issue  was,  whether  the  corporation 
was  entitled  to  certain  tolls  in  the  first  case:  it  was  ruled  by  the  whole 
court,  and  by  three  judges  in  the  last,  that  freemen  (members  of  the  cor- 
poration) riUght  be  witnesses  in  support  of  the  claim,  because  the  tolls 
would  be  received  for  the  benefit  of  the  whole  corporate  body,  and  the 
interest  of  any  individual  must  therefore  be  inconsiderable:  Phil.  Ev.  67; 
but  {his  was  questioned  by  Buller,  J.,  B.  N.  P.  290;  B.  v.  Mayor  of 
London,  2  Lev.  231;  B.  v.  Carpenter,  2  Show.  47;  and  1  Vent  351. 
And,  in  an  action  against  the  governors  of  the  Foundling,  for  work  done 
by  pit  for  the  use  of  the  hospital,  several  of  the  governors  were  admitted 
as  evidehce  for  the  defence :  tVeller  v.  Gov.  of  Found.  Hosp.  Pea.  Rep.  153. 
Where  the  witness  is  objected  to  as  being  a  member  of  a  corporation,  his 
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competency  may  be*  restored  by  his  resignation  (which  will  be  effectual 
even  by  parolj  if  it  has  been  accepted  and  acted  on,  2  Salk.  432,)  or  by 
disfranchisement,  1  P.  Wms.  595, 11  Mod.  225. 


[COSTS. 

A  foreign  sovereign,  suing  in  England  to  enforce  a  contract,. is  liable  to 
give  security  for  the  costs  of  the  action;  such  a  plaintiff,  residing  abroad, 
cannot  be  distinguished  from  any  other  suitor.  King  of  Greece  v.  Wright  9 
6  Dowl.  P.  C.  12.  Emperor  of  Brazil  v.  Robinson,  1  Nev.  &  P.  817 ;  & 
5  Dowl.  P.  C.  522^ 
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Nature  of  Remedy,  and  when  it  lies,  338. — Parties  to  Action: 

Pits.  389,  Defts.  391. 
Form  or  Pleadings,  392. 
Precedents,  394. 
Evidknce,  395. 


Nature  of  Refnedy,  and  when  it  lies. 

An  action  of  covenant  is  of  a  technical  nature  (5  B.  &  C.  602,)  and,  in 
cases  where  a  party  has  covenanted  or  engaged  by  deed  to  do 
certain  *acts,  it  will  enable  him  to  recover  damages  for  the  breach  [*389] 
of  such  covenant  or  engagement  under  seal,  as  for  breaches  of 
covenants  in  deeds  of  conveyance,  whether  by  deed-poll,  or  indenture  of 
apprenticeship,  1  B.  &  C.  460;  of  separate  maintenance,  2  B.  &  C.  547,  4 
D.  &  R.  11;  of  good  title,  IB.  &  C.  13,  3  D.  &  R.  195,  2  Saund  175,  8, 
181 ;  of  charter-parties  of  affreightment,  6  Moo.  415,  3  East,  233,  1  N.  R. 
104;  on  policies  of  assurance  under  seal,  against  fire,  &c.  6  T.  R.  710,  2 
Marsh,  601,  n.  a.,  6  Moo.  199;  on  articles  of  agreement  under  seal,  5  B. 
&  C.  48,  7  D.  &  R.  800.  But,  in  practice,  it  occurs  more  frequently  on 
leases:  see  post,  "  Lease,"  "  Landlord  and  Tenant/9  It  lies  as  well  on 
covenants  implied  from  the  terms  of  the  deed,  as  on  those  which  are  express: 
thus  it  will  lie  by  the  lessee  against  the  lessor,  upon  the  word  demise  in 
the  lease ;  as  thatword  imports  a  covenant  in  law  on  the  part  of  the  lessor, 
that  he  has  good  title,  and  that  the  lessee  shall  quietly  enjoy  during  the 
term;  and,  therefore,  if  the  lessee  be  ousted  during  the  term,  an  action  of 
covenant  will  lie:  per  Littledale,  J.,  5  B.  &  C.  609,  8  D.  &  ft.  368.  So, 
if  the  party  demise  reddendo  rent,  that  word  is  equivalent  to  a  covenant: 
Com.  D.  Cov.  .#.  4;  1  Roll.  419,  625.  There  are  few  cases  in  which  it 
lies,  though  the  deft,  do  not  seal,  (these,  however  are  exceptions):  thus, 
on  the  letters  patent,  though  no  counterpart  be  sealed  by  the  lessee,  who 
is  to  be  charged,  Cro.  Jac.  399 ;  also,  if  a  lease  be  to  A.  and  B.  by  inden- 
ture, and  A.  seal  a  counterpart,  and  B.  agrees  to  the  lease  but  does  not 
seal, yet  B.  may  be  sued  for  the  covenant  broken:  Co.  Lit.  231,  a.;  5  B. 
&  C.  599,  602;  8  D.  &  R.  368.  When  damages  are  unliquidated,  their 
amount  depending  on  the  award  of  the  jury,  debt  is  not  applicable,  as  it 
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only  lies  for  the  recovery  of  money  in  numero,  or  capable  of  being  reduced 
to  certainty  by  an  averment:  2  M.  &  S.  316;  2  T.  R.  105;  B.  N.  P.  167. 
Covenant  is  the  proper  remedy  where  an  entire  sum  is  stipulated  by  deed 
to  be  paid  by  instalments;  the  whole  not  being  due,  nor  being  secured  by 
a  penalty :  2  Saund.  303,  n.  c.  Covenant  is  usually  a  concurrent  remedy 
with  debt.  Covenant  is  the  proper  remedy  in  cases  of  money-demands 
arising  from  an  express  or  implied  covenant  in  a  deed,  13  East,  63, 71, 12 
ib.  182 ,  or  where  the  demand  is  for  rent,  or  any  other  liquidated  sum:  1 
Saund.  241  n.  5.  Although,  where  there  is  a  deed,  the  party  is  seldom 
allowed  to  waive  his  higher  remedy  and  resort  to  assumpsit,  yet  there  are 
sorr>e  exceptions  to  this  rule:  thus,  if  husband  and  wife  separate  by  deed, 
and  the  former  covenant  with  A.,  her  sister,  to  pay  to  his  wife,  or  such  per- 
son as  she  should  appoint,  a  certain  weekly  allowance  during  their  separa- 
tion, and  he  fails  to  pay  such  allowance,  A.  may  support  assumpsit  for 
necessaries  supplied,  2  N.  R.  148 ;  so,  where  partners  had  covenanted 
under  seal  to  account  yearly,  and  had  dissolved  partnership  and  struck  a 
balance,  assumpsit  was  held  maintainable  on  a  promise  to  pay  such  bal- 
ance: 2  T.  R.  479^  Selw.  N.  P.  455.  It  would  also  seem,  that  in  some 
cases,  where  the  non-performance  of  a  covenant  constitutes  a  breach  of 
duty,  case  would  be  a  concurrent  remedy  with  covenant :  2  W.  Bl.  1111 ; 
5  B.  &.  C.  607,  8  D.  &  R.  368. 

Parties  to  Suit. — Who  would  be  Plaintiffs.]  It  is  a  general  principle, 
that  no  other  than  one  who  is  party  to  the  deed  can  have  a  right  to  sue 
upon  it,  as  the  right  of  suit  is  constituted  by  the  deed:  ,6  M.  &  S.  77;  3 
B.  &  B.  335;  5  D.  &  R.  234.  Reference  must,  therefore,  be  had  to  the 
deed  itself,  to  ascertain  the  right  of  the  parties. 

In  general,  all  joint  covenantees  who  may  suef  must  join;  and,  even 
if  persons  who  were  parties  to  a  deed,  but  did  not  sign  or  seal  the  deed,  be 
omitted,  it  is  fatal,  no  averment  of  their  refusal  to  execute  the  deed  being 
made,  3  B.  &  C.  353,  5  D.  &  R.  152;  "for,  if  a  covenant  be  made  with 
three  persons,  and  although  two  of  them  did  not  seal  the  deed,  yet  it  is  not, 
in  law,  converted  into  a  covenant  with  one ;"  per  Holroydy  J.f  ib.  356 ; 
1  Saund.  291,  g.  So  trustees  who  assent  to  a  trust,  and  execu- 
[*390]  tors  who  may  sue,  must  join,  ib.  355;  *and  where,  in  covenant 
against  the  executors  of  A.,  the  pit  declared  that  A.  covenanted 
with  him  and  two  others,  that  his  executors,  &c,  should  pay  to  them  an 
annuity  for  the  use  of  &,  and  averred  that  the  other  two  never  sealed  the 
deed,  it  was  held  fatal  on  demurrer,  by  reason  of  their  not  joining,  ib.,  1 
B.  &  P.  67,  Str.  1146, 1  Saund.  291,  g.;  and  two  covenantees  must  join, 
though  one  has  no  beneficial  interest:  1  Saund.  154,  a.  One  of  two  or 
more  joint  covenantees,  therefore,  cannot  sue  alone ;  and  the  omission  to 
join  the  other  parties,  or,  where  one  of  the  parties  be  dead,  the  omission  to 
state  his  death,  will  be  ground  of  nonsuit  at  the  trial,  demurrer  on  pray- 
ing oyer,  or  in  arrest  of  judgment:  1  B.  &  P.  73;  4  B.  &  A.  374;  2  T.  R. 
282;  1  Saund.  154,  a.,  291,  g.  But,  where  one  of  two  partners  signs  a 
composition-deed  in  the  name  of  the  firm,  and  sets  his  seal  thereto,  he 
must  sue  alone,  for  the  other  partners,  not  being  parties  to  the  deed,  can- 
not join  in  covenant :  2  M.  &  S.  76.  The  right  of  action  follows  the  interest, 
in  all  cases,  1  Saund.  R.  155,  c;  therefore,  where  a  deed  is  inter  partes, 
the  party  who  has  the  legal  interest  in  a  covenant,  must  always  sue, 
although  the  beneficial  interest  may  be  in  another,  2  B.  &  B.  333,  2M.& 
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8.  308,  322;  and,  therefore,  where  the  legal  interest  is  several,  each  cove- 
nantee may  bring  a  separate  action  for  his  separate  damage,  though  the 
words  of  the  covenant  are  joint  only,  as  it  is  held  that  the  covenant  must 
follow  the  interest  of  the  covenantees:  per  Gibbs,  C.  J.,  James  v.  Emery, 
8  Taunt  248 :  2  Moo.  195,  $.  c.  So,  where  part-owners  of  a  ship  agreed, 
"each  and  every  of  them  with  the  others,  and  each  and  every  of  them," 
that  the  ship  should  be  under  the  exclusive  direction  of  one  of  them,  as 
husband,  and  that,  on  her  return,  an  account  was  to  be  taken,  and  the  net 
profits  to  be  divided  ratably,  it  was  held,  that,  as  each  of  the  covenantees 
was  entitled  to  have  an  account,  he  might  sue  the  ship's  husband  without 
joining  the  other  part-owners:  Owston  v.  Ogle,  13  East,  538;  Willes,  154; 
1  Saund.  151,  (1.) 

If  an  agent  covenant  under  seal  for  the  act  of  another,  he  renders  him- 
self personally  liable,  as  it  has  been  held,  5  East,  148,  "  that  one  who  cove- 
nanted for  himself,  his  heirs,  executors,  &c.,  for  the  act  of  another,  was 
personally  bound  by  his  covenant,  although  he  described  himself  in  the 
deed  as  covenanting  for  and  on  the  part  and  behalf  of  such  other  person :" 
cited  by  Abbott,  C.  J.y  Burrell  v.  Jones,  3  B.  &.  A.  50;  in  which  case  it 
was  also  decided,  that  the  defts.,  who  covenanted  in  the  words,  "  we,  as 
solicitors  to  the  assigns,  &c,  undertake  to  pay,"  were  liable  personally : 
see,  also,  lB.&C.  160;  R.  &  M.  C.  229.  [If  the  power  of  attorney  to 
covenant  were  not  under  seal,  this  action  does  not  lie  (on  an  instrument 
sealed  by  the  attorney)  in  the  name  of  the  covenantee :  Berkeley  v.  Hardy, 
8  D.  &  R.  102;  5  B.  &  C.  355.  This  action  only  lies  upon  a  deed  between 
the  parties  thereto.    See  Southampton  v.  Brown,  6  B.  &  C.  718.] 

As  to  where  the  executor,  or  heir,  or  devisee,  should  sue  on  a  cove- 
nant, the  rule  is,  "  that  real  covenants  run  with  the  land,  and  either  go 
to  the  Assignee  of  the  land,  or  descend  to  the  heir,  and  must  be  taken  ad- 
vantage of  by  him  alone ;  but  personal  covenants  must  be  made  by  the 
executor :  p.  Le  Blanc,  J.,  1  M.  &  S.  364.  On  all  covenants  which  run 
with  the  land,  therefore,  the  heir  or  devisee  must  sue  :  covenant  lies  by  a 
devisee  of  lands  in  fee  upon  a  covenant  made  by  deft,  to  the  testator,  to 
whom  deft  conveyed  the  lands  in  fee,  that  he,  deft.,  had  a  good  title  to 
convey,  as  such  covenant  runs  with  the  land,  and,  though  broken  in  the 
lifetime  of  testator,  is  a  continuing  breach  in  the  time  of  the  devisee,  4  M. 
&  S.  53 ;  and  the  executor  could  not,  in  such  case,  recover,  the  testator 
having  sustained  no  damage  in  his  lifetime :  1  M.  &  S.  355.  And,  where 
the  lessee  covenanted  with  the  lessor,  his  executors,  &c,  to  repair,  it  was 
held,  the  heir  (though  not  named)  might  have  covenant  against  the  lessee 
for  not  repairing,  2  Lev.  92,  Skin,  305 ;  and,  where  the  damage  was  in 
the  lifetime  of  the  ancestor,  and  continues,  the  heir  may  sue  and  recover 
what  it  will  cost  to  put  the  premises  in  repair  at  the  time  of  action 
brought:  Salic  141.  But  the  executor  must  sue  where  the  ultimate 
damage  was  sustained  in  the  time  of  the  ancestor,  and,  conse- 
quently, the  covenant  running  with  the  land  did  *not  descend  [  *391  ] 
to  the  heir :  2  Lev.  26 ;  1  Vent  75,  s.  c;  see  also  5  Taunt.  418; 
4M.  &S.  188;  Fitz.  N.  B.  145.  [In  reference  to  chattels,  executors, 
though  not  named,  may  sue  upon  a  covenant  made  with  their  testators. 
Doe  d.  Sogers  v.  Sogers,  2  Nev.  &  M.  550.] 

With  respect  to  an  assignee,  32  H.  8,  c.  34,  gives  the  assignee,  (or 
grantee)  of  a  reversion  the  same  remedies  against  the  lessee  or  his  as- 
signee, or  their  personal  representatives,  upon  covenants  running  with 
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the  land,  as  the  lessor  or  his  heir,  or  their  ancestor,  had  at  common 
law.  The  statute  also  contains  a  clause,  giving  the  lessees  the  same  rem- 
edy against  the  grantees  of  the  reversion  which  they  might  have  had 
against  their  grantors,  3  T.  R.  401 ;  and  was  passed  to  remedy  the  doc- 
trine of  the  common  law,  th*t  no  person  but  the  parties  or  privies  to  a 
covenant  could  take  advantage  thereof;  and  it  has  been  held,  that,  under 
this  statute,  the  assignee  of  the  reversion  of  part  of  the  demised  premises 
may  recover  against  the  lessee  for  not  repairing,  2  B.  &  A.  105 :  and,  there- 
fore, for  continuing  damage,  or  other  injury,  causing  a  breach  after  the 
assignee  became  legally  entitled  to  the  reversion,  the  assignee  must  sue : 
1  Saund.  234,  n.  4,  241,  6;  2  Moo.  164,  171 ;  3  M.  &  S.  386;  16  East, 
99 ;  IT.  R.  378 ;  5  ib.  4 ;  5  Rep.  16 ;  2  H.  B.  C.  319 ;  Selw.  N.  P.  490 
to  4,  and  cases  there  cited.  And  "  the  rule  is,  that,  if  the  covenant  respect 
the  thing  demised,  and  be  co-extensive  with  the  estate  of  the  person  to 
whom  it  is  made,  and  be  made  with  him  and  his  assigns,  it  passes  to  his 
assignee,"  per  Bay let/,  J.,  Vernon  v.  Smith,  4  B.  &  A.  1 ;  and  a  cove- 
nant to  insure  against  fire,  situated  within  the  weekly  bills  of  mortality, 
mentioned  in  14  6.  3,  c.  78,  passes,  and  is  a  covenant  running  with,  the 
land,  that  statute  enabling  the  landlord  to  have  the  sum  insured  laid 
out  in  rebuilding  the  premises :  ib.  The  remainderman  may  sue  on  a 
covenant  in  a  lease  made  by  a  tenant  for  life  under  a  leasing  power :  3 
M.  &  S.  382. 

In  cases  of  bankruptcy,  an  assignment  of  the  legal  interest  of  the  bank- 
rupt taking  place  by  operation  of  law,  ail  the  assignees  must  sue,  as  in 
other  cases :  1  Chit.  P.  15 ;  see  "  Bankrupt/9  « Insolvent." 

Who  should  be  made  Defts.]  Covenant  cannot  be  maintained, 
except  against  a  person  who,  by  himself  or  some  other  person  acting  on 
his  behalf,  has  executed  a  deed  under  seal,  or  has  agreed  by  deed  to 
do  a  certain  thing,  except  under  some  very  peculiar  circumstances :  p. 
Jibbott,  C.  J.,  supra.  When  the  covenant  is  joint  and  several,  the  pit 
may  sue  one  of  the  covenantees  only,  though  their  interest  in  the  subject 
matter  of  the  covenant  be  joint ;  and  the  words, "  for  themselves  and  each 
of  them/'  have  been  held  to  make  a  joint  and  separate  covenant,  1  Salk. 
393,  5  T.  R.  522,  7  T.  R.  352,  1  Saund.  154  (lj ;  but,  if  three  be  bound 
jointly  and  severally,  the  pit.  cannot  sue  two  of  them  only,  but  must  sue 
them  all,  or  each  of  them  separately :  3  T.  R.  782, 1  Saund.  291,/  How- 
ever, the  omission  to  join  a  covenanter,  or  one  of  several  covenantors, 
even  when  the  covenant  is  joint,  is  only  a  cause  of  abatement,  and  not  of 
nonsuit,  ib,  2  Taunt.  254 ;  and  it  is  not  error,  though  it  appear  on  the 
record  that  there  are  others  who  ought  to  be  joined  as  defts. ;  5  Rep.  119; 
16  Str.  503;  1  Saund.  154,  a. 

For  breaches  of  covenant  running  with  the  land,  the  heir  is  liable, 
Willes,  585,  Selw.  N.  P.  494,  and  so  is  a  devisee;  if  there  be  seve- 
ral heirs,  as  in  the  case  of  parceners,  &c,  they  should  all  be  joined, 
or  the  deft,  may  plead  it  in  abatement,  Com.  D.  Jib  at.  E.  9 ;  and  a 
devisee  must  be  sued  jointly  with  the  heir,  2  Saund.  7,  w.  4 :  but  the 
executor  cannot  be  joined  with  the  heir :  Com.  D.  F.  10;  Vin.  Ab.  Ac- 
tions, C.  d.  pL  8. 

Covenant  lies  against  executors  in  every  case,  although  they  be  not 
named,  unless  it  be  such  a  covenant  as  is  to  be  performed  by  the  person 
of  the  testator:  3  Wils.  29;  Cro.  Eliz.  553. 


COVENANT.  391 

•Assignees  are  liable,  though  not  named,  for  the  breach  of  covenants 
running  with  the  land,  and  on  the  privity  of  estates,  3  Burr.  1271 ;  they 
are,  however,  chargeable  only  in  respect  of  the  thing  demised : 
as,  on  'covenants  to  repair,  5  Rep.  24,  a.;  to  reside  constantly  [*392] 
on  the  demised  premises,  2  H.  B.  133 ;  to  leave  part  of  the  land 
demised  every  year  for  pasture,  Cro.  Jac.  125 ;  to  insure  premises  against 
fire  under  14  6.  3,  c.  78,  5  B.  &  A.  1,  2  Chit.  Rep.  608;  to  supply  the 
demised  premises  with  water,  4  B.  &  A.  266.  And  the  assignee  of  lessee 
is  liable  to  a  breach  of  covenant,  after  the  assignment  of  the  estate  to  him, 
2  Saund.  304,  n.  12,  though  he  have  never  occupied  or  become  possessed 
in  fact,  1  B.  &  B.  238,  3  Moo.  500,  s.  c;  but  an  assignee  may  always 
get  rid  of  his  liability,  by  assigning  over,  which  he  may  do  to  a  mere 
pauper,  although  such  person  neither  takes  possession  nor  receives  the 
lease,  1  B.  &  P.  21,  Str.  1221,  3  Camp.  394^  see,  also,  Selw.  N.  P.  496 
to  504. 

But  if  the  covenant  be  merely  collateral  or  personal,  it  is  otherwise ; 
for,  in  order  to  bind  the  assignee,  the  covenant  must  either  affect  the  land 
itself  during  the  term,  such  as  those  which  regard  the  mode  of  occupation, 
or  it  must  be  such  as,  per  se,  and  not  merely  for  collateral  circumstances, 
affects  the  value  of  the  land  at  the  end  of  the  term :"  p.  Bay  ley,  10  East, 
130;  nor  is  the  assignee  bound  where  the  covenant  relates  to  personal 
goods:  Spencer's  Case,  5  Coke,  17;  Wilmot,  345. 

Bankruptcy  does  not  discharge,  ipso  facto,  the  bankrupt  from  his  lia- 
bility to  pay  rent  as  lessee,  1  Saund.  241,  n.  5;  as  the  estate  does  not,  by 
operation  of  law,  vest  in  the  assignees,  1  B.  &  A.  593,  303.  Under  the 
new  Bankrupt  Act,  6  G.  4.  c.  16,  s.  75,  however,  he  will  be  discharged, 
on  complying  with  the  provisions  therein  mentioned.  If  the  assignees 
take  possession  of  the  estate,  they  will  be  liable  to  the  performance  of 
covenants :  7  East,  335;  3  Camp.  340;  Holt, C.  290;  Pea.  C.  238;  8  Taunt 
325;  2  Chit  Rep.  600;  2  H.  B.  320;  Archb.  B.  L.  127.  They  may,  how- 
ever, discharge  themselves,  as  in  other  cases,  by  assigning  their  interest 
over  to  a  pauper :   1  B.  &  P.  21 ;  ante,  "Bankrupt." 

When  there  is  a  breach  of  covenant  during  coverture,  upon  a  lease 
made  by  the  wife  whilst  acting  as  a  feme  sole,  she  may  be  joined  with  tile 
husband,  or  he  may  be  sued  alone,  Com.  D.  Bar.  fy  Feme,  Y.  6  Mod. J230, 
1  N.  R.  174;  but  the  husband  is  not  liable  on  a  covenant  made  by  the 
yrife  during  the  coverture,  unless  by  his  authority:  6T.R.  176;  post, 
"Husband  and  Wife." 

Form  of  Pleadings. 

Declaration.]  After  stating  the  time  and  place  of  making  the  con- 
tract, and  the  parties  thereto,  it  must  be  stated  that  the  same  was  under 
seal :  2  Ld.  Raym.  1536 ;  Com.  Dig.  tit.  Pleader,  2  V.  2.  A  profert  of 
the  deed,  or  some  excuse  for  not  making  it,  should  be  stated :  3  T.  R.  151. 
An  inducement  is  not,  in  general,  necessary  in  this  action,  unless  by  or 
against  a  person  claiming  or  being  sued  in  a  derivative  character,  as  at 
the  suit  of  the  heir  at  law,  or  of  the  assignee  of  the  lessor:  1  'Chit  PL  311, 
Nor  is  a  consideration  necessary  to  be  stated,  unless  a  conveyance  opera- 
ting under  the  Statute  of  Uses  be  pleaded,  id.  315;  and  an  averment,  that 
the  deft., u  for  the  consideration  in  the  indenture  mentioned/1  is  sufficient: 
3  Bing.  322.  If  the  pit  state  any  part  of  the  consideration,  he  should  state 
the  whole:  2  B.  &  A.  765;  1  Chit.  Rep.  518.    The  deed  declared  on  may 
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be  set  out  in  its  very  terms,  which,  in  a  case  admitting  of  doubtful  con- 
struction, is  safest,  1  Marsh.  216,  4  M.  &  S.  13 ;  or  according  to  its  legal 
operation  and  effect:  1  Marsh.  316;  2  Saund.  96,  b.,  n.  2.  A  declaration 
setting  out  the  facsimile  of  the  deed,  will  be  received  so  as  to  make  it 
sense,  however  incorrect  and  iliiteral  the  deed  may  be :  1  Chit  PL  316.  It 
will  suffice  in  a  declaration,  though  not  in  a  plea,  to  state,  that  by  the 
deed  "  it  was  witnessed  that,9'  &c;  in  a  plea  it  should  be  mdre  positive : 

I  Saund.  274,  n.;  1  Ld.  Raym.  1539.  Where  it  is  stated,  that  by  a  cer- 
tain deed  "  it  was  witnessed,"  &c,  there  can  be  no  no  variance,  if  the  very 

words  of  the  deed  are  set  out :  p.  Holroyd,  •/".,  Ross  v.  Parker, 
[*393]  lB.&C.  362.  Care  should  be  taken  not  to  insert  any  'unneces- 
sary matter  in  setting  forth  the  deed,  or  otherwise,  for  fear  of  a 
variance,  or  censure  from  the  court.  Any  exception  or  condition,  or  mat- 
ter qualifying  the  covenant,  should  be  stated,  or  an  omission  would  be 
fatal,  on  non  est  factum :  1 1  East,  633 :  see  instances,  &c,  post, "  Lease." 
There  is  some  distinction  between  a  proviso  and  an  exception:  a  proviso 
is  properly  the  statement  of  something  extrinsic  of  the  subject  matter  of  a 
covenant,  which  shall  go  in  discharge  of  that  covenant  by  way  of  defea- 
sance; an  exception  is  a  taking  out  of  the  covenant  soqie  part  of  the  sub- 
ject-matter of  it  A  pit.  need,  therefore,  never  state  a  proviso :  1  Saund. 
234.  For  instances  of  variances  in  stating  deeds,  see  post,  "  Lease,"  &c 
\Pearsc  v.  Morris,  3  B.  &  Adol.  396.  Loveland  v.  Knight,  1  M.  &  R. 
597 ;  3  C.  &  P.  106.  Favasor  v.  Ormood,  6  B.  &  C.  430.  9  D.  &  R. 
597.  7  D.  &  R.  17.  4  B.  &  C.  529.]  The  performance  of  every  condition 
precedent,  or  an  excuse  for  it,  must  be  averred,  as  in  other  actions:  ante, 
121.  The  mode  of  averring  performance  by  a  pit  of  a  condition  precedent, 
and  the  deft's  notice  thereof,  and  his  breach  of  covenant,  will  be  found, 
ante,  129.  It  is  usual,  after  stating  the  breaches  of  covenant,  to  conclude 
by  alleging, "  and  so  the  said  pit.  in  fact  saith,  that  the  said  deft,  although 
often  requested  so  to  do,  hath  not  kept  his  said  covenant,  but  hath  broken 
the  same,"  &c. ;  but  this  is  mere  form,  and  is  superfluous  repetition :  1 
Saund.  235.  Damages,  being  the  principal  object  in  this  action,  13  East, 
343,  should  be  laid  sufficiently  large  to  cover  the  real  demand.  As  to 
dsfaiages,  ante,  169,  post,  "Damages." 

Plea.]  There  is  no  general  issue  in  an  action  of  covenant,  and  the 
deft  must  plead  specially  every  matter  which  it  would  be  necessary  to 
plead  in  debt  on  a  bond  or  other  specialty:  post, "  Debt;"  Com.  Dig.  tit 
'  Pleader,  2  V.  4,  &c.  Under  the  plea  of  non  est  factum,  the  deft,  may, 
on  the  trial,  avail  himself  of  a  variance  in  the  statement  of  the  deed,  either 
in  respect  of  a  misstatement,  or  of  the  omission  of  a  covenant  qualifying 
the  contract:  9  East,  188;  11  East, 639;  4  Camp.  20:  and  this,  although 
the  deft,  has  agreed  to  admit  on  the  trial  the  due  execution  of  the  deed,  1 
Camp.  70.  And,  if  there  be  any  omission  or  variance,  the  deft,  may  crave 
oyer,  and  set  out  the  deed,  and  demur :  Com.  Dig.  tit.  Pleader,  2  V.  3, 4; 

II  East,  639;  1  Chit.  PI.  370.  He  should  not,  in  such  case,  if  he  wish  to 
avail  himself  t)f  the  defect,  set  out  the  deed,  and  plead  non  est  factum,  as 
he  could  not  then  do  more  than  dispute  the  execution :  Snell  v.  She//,  4 
B.  &  C.  741,  7  D.  &  R.  294.  A  plea  of  non  infregit  conventionem  is  bad 
on  demurrer,  though  it  would  be  aided  after  verdict:  8  T.  R.  278;  1  Lev. 
183;  2  Lev.  19;  1  Sid.  289;  Com.  Dig.  tit.  Pleader,  2  V.  5.  Rien  in 
arrear  is  ateo  a  bad  plea  in  this  action:  Cowp.  588.    The  deft,  must  also 
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plead  specially  performance  of  the  covenant,  Com.  Dig.  tit.  Pleader,  «  V. 
13,  B.  N.  P.  165, 1  B.  &  P.  640;  or  excuse  of  performance,  1  Saund.  204, 
n.  2,  2  Saund.  176,  2  East,  576,  8  T.  R.  366,  ]  Saund.  235;  or,  admitting 
the  breach  to  have  been  committed,  the  deft,  must  plead  specially  that  he 
is  discharged,  Com.  Dig.  tit.  Pleader,  2  V.  8:  as,  by  his  bankruptcy,  &c, 
4  T.  R.  156, 1  Saund.  241,  n.  b.;  or  by  accord  and  satisfaction  after  breach, 
1  Taunt.  428 ;  see  8  Taunt.  37, 1  J.  B.  Moore,  460,  *.  c;  ib.,  358 ;  arbi- 
trament, &a,  9  Co.  79,  Com.  Dig.  tit.  Pleader,  2  V.  8.  A  parol  accord 
and  satisfaction,  made  before  breach,  cannot  be  pleaded  in  bar  to  an  action 
of  covenant,  1  Taunt.  428 ;  nor  can  a  parol  agreement  for  a  substituted 
contract  be  pleaded :  1  East,  630;  5  T.  R.  596.  A  tender  may  be  pleaded 
in  covenant  for  the  payment  of  money :  7  Taunt.  486 ;  1  J.  B.  Moore,  200, 
&.  c;  1  Ld.  Raym.  566. 

Replication.']  In  covenant,  as  the  declaration  states  the  breach,  and 
plea  usually  denies  it,  and  concludes  to  the  country,  a  special  replication 
seldom  occurs :  1  Chit.  PI.  508. 


•Precedents.  [*394] 

PRAECIPE  FOR  ORIGINAL  IN  COVENANT. 

London,  to  wit,  (venue  in  action.)  Command  C.  D.,  late  of  London,  merchant,  that 
justly  and  without  delay,  he  keep  with  A.  B.,  the  covenant  made  by  him,  the  said  C.  D., 
with  the  said  A.  B.,  according  to  the  form  and  effect  of  a  certain  indenture  {or  "deed- 
poll"  or  M  articles  of  agreement,"  <£&,  according  to  the  fact),  made  between  them,  (ac- 
cording to  fact),  as  it  is  said  unless,  &c.  (As  to  the  pracipe,  <fc,  in  general  post, 
*•  Precipe."  It  does  not  disclose  the  cause  of  action,  which  afterwards  appears  in  the 
declaration.  The  capias  on  the  precipe  is  as  follows:)  George  the  Fourth,  oy  the  grace 
of  God,  of  the  united  kingdom  or  Great  Britain  and  Ireland,  king,  defender  of  the  faith, 
to  the  sheriffs  of  London  (according  to  praecipe)  greeting :  we  command  you  that  you 
take  C.  D.,  late  of,  &c.,  (as  in  praecipe),  if  he  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  have  his  body  before  us  on  (return-day),  wheresoever  we  shall  then  be 
in  England,  to  answer  A.  R,  of  a  plea,  that  he  keep  with  him  the  said  A.  B.,  the  cove- 
nant made  by  him,  the  said  C.  D.  (as  in  praecipe),  with  the  said  A.  B.,  according  to  the 
form  and  effect  of  a  certain  indenture  (as  in  precipe)  made  between  them  (as  in  pre- 
cipe,) as  it  is  said,  and  have  there  this  writ.    Witness,  &c. 

DECLARATION  THEREON. 

In  the  K.  B.  (or  C.  P.) 

London,  to  wit,  (venue.)  C.  D.  was  summoned  to  answer  A.  B.,  of  a  plea,  that  he  keep 
with  him  the  covenant  made  by  the  said  C.  D.  with  the  said  A.  B.,  according  to  the 
form  and  effect  of  a  certain  indenture  (or  "  deedrpoir  $c,  according  to  fact)  macle  be- 
tween tbem  (according  to  fact);  and  thereupon  the  said  A.  &,  by  his  attorney,  com- 
plains, for  that  whereas,  dze.  (state  the  deed  and  breaches,  <jf-c,  as  directed,  ante,  392, 
and  conclude  thus:)  Wherefore  the  said  A.  B.  saith,  that  he  is  injured,  and  hath  sus- 
tained damage  to  the  amount  of  £ ,  and  therefore  he  brings  his  suit,  &c.    (No 

pledges.) 

These  are 'the  same  as  other  commencements  and  conclusions,  which  will  be  round, 
post,  "Declaration,"  stating  the  plea  to  be  "of  a  breach  of  covenant9' 

These  are  the  same  as  in  a  declaration  by  original,  as  supra. 

The  statement  of  the  cause  of  action  will  be  found  under  the  various  titles  of  actions 
throughout  the  work. 

PLEA  OF  NON  EST  PACTUM. 

In  the  K.  E  (or  C.  P.  or  ExcL) 

Term,  9  Geo.  4. 

C.  D.  }     And  the  s&id  C.  D.,  by  E.  F.,  his  attorney  comes  and  defends  the  wrong  and 
ate.   >  injury,  when,  &c.,  and  says,  that  the  said  indenture  (or  "  articles  of  agreement" 
A.  B.  3  or  "  deed-polT')  is  not  his  deed ;  and  of  this  he,  the  said  C.  D.,  puts  himself  upon 
the  country,  &c. 

vol.  i.  57 
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PLEA  OV  PKRFORMAXCV. 

Actio  nont  as  post,  "  Pleas?)  Because  he  with,  that  he,  the  said  C.  D.,  did,  &c 
(Here  slate  performance  in  the  words  of  the  covenant,  if  such  covenant  were  in  ike 
affirmative,  and  conclude  as  follows),  according  to  the  form  and  effect  of  the  said  inden- 
ture (or  "  deed-poll?  or  "  articles  of  agreement?)  and  of  the  said  covenant  of  the  said 
C.  D.j  by  him  in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c.  aforesaid;  and  of  this  he, 
the  said  deft,  puts  himself  upon  the  country,  &c. 

See  other  pleas  of  "  Payment?  "  License,9'  "  Accord  and  Satisfaction?  &c  t 
those  titles. 


[*395]  'Evidence. 

The  pit's  evidence  in  this  action  will  depend  entirely  on  the  issue  taken 
by  the  pleadings.  See  the  various  titles  of  actions  throughout  the  work, 
especially  "  Lease." 

On  non  est  factum  pleaded,  the  deed  must  be  produced  and  proved : 
post,  "  Deed."  Payment  of  money  into  court  admits  the  execution  of 
the  deed :  2  Camp.  356-7 :  post,  "  Payment  into  Court."  If  the  deed  be 
not  set  forth  on  oyer,  and  there  be  any  variance  between  that  proved  and 
that  stated,  it  will  be  fatal  under  the  plea,  ante,  393;  as  to  variances,  ante, 
392,  3:  axi&postj  "  Lease." 


CRIMINAL  CONVERSATION. 

Form  of  Remedy,  395. 
Fobm  of  Pleadings,  ib. 
Precedents,  ib. 
Evidence  for  Plaintiff,  396. 
Evidence  for  Defendant,  397. 


Form  of  Remedy. 

Trespass  seems  to  be  the  usual  and  most  proper  form  of  remedy  by  a 
husband  for  the  seduction  of  his  wife,  force  being  implied  in  consequence 
of  the  wife  not  being  able  to  give  her  consent :  Woodward  v.  Walton,  2 
N.  R.  482 ;  4  D.  &  R.  216 ;  Guy  v.  Levis  ay,  Cro.  J.  501.  Formerly,  the 
usual  remedy  was  case,  Woodward  v.  Walton,  2  N.  R.  481 ;  and  such 
form  of  remedy  may  still  be  adopted,  5  East,  39,  2  Chit  PI.  642,  and  is 
advisable  where  the  deft,  has  been  guilty  of  harbouring  pit's  wife. 

Form  qf  Pleadings. 

There  is  nothing  distinguishing  the  form  of  the  pleadings  in  this  from 
any  other  action  of  trespass  or  case.  It  is  not  necessary  to  allege  or  prove 
that  deft,  knew  the  female  was  pit's  wife :  2  East,  446.  When  it  may  be 
doubtful  whether  the  criminal  conversation  can  be  proved,  and  the  deft, 
has  been  guilty  of  enticing  away  or  harbouring  the  wife,-it  may  be  ad- 
visable to  add  counts  for  such  injuries :  see  2  Chit  PI.  642,  n.;  Willes, 
578-9.    The  plea  will  in  general  be  the  general  issue,  not  guilty. 
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Precedents. 

DECLARATION  AMD  TRESPASS  FOE  CEIM.  COM.  WITH  PLT.'s  WIFE. 

{Commencement  as  usual,  post,  "  Declaration"  "  Trespass.11)  For  that  the  said  deft., 
on,  &c.  (any  day  about  the  time  when  injury  first  took  place,)  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  with  force  and  arms,  &c., 
assaulted  and  ill-treated  E.  F.,  then  and  still  being  the  wife  of  the  said  pit,  to  wit,  at, 
&c.  (venue),  and  then  and  there  debauched  and  carnally  knew  her,  whereby  he,  the  said 
pit,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  first  above  mentioned,  hither- 
to hath  wholly  lost  and  been  deprived  of  the  comfort,  fellowship,  and  assistance  of  his 
said  wife,  in  his  domestic  affairs,  which  he,  the  said  pit,  daring  all  the  time,  ought  to 
have  had,  and  otherwise  might  and  would  have  had,  to  wit,  at,  &c,  afore- 
said ;  and  other  wrongs  *to  the  said  pit.  then  and  there  did,  against  the  peace  [  *396  J 
of  our  said  Lord  the  King,  and  to  the  damage  of  the  said  pit,  of  £  ;  and 
therefore  he  brings  his  suit    Pledges,  &c. 

See  form  in  case,  2  Chit  PI.  642.  See  form  for  enticing  away,  &c.,  pit's  wife, 
Willea,  578,  which  should  be  used  when  there  is  a  doubt  as  to  the  criminal  conversa- 
tion, and  deft  has  enticed  away  or  harboured  pit's  wife. 


Evidence  far  Plaintiff. 

The  pit  must  prove  his  marriage,  the  criminal  conversation,  and  the 
damages. 

Proof  of  Marriage.']  It  is  necessary  that  pit.  prove  his  actual  marriage, 
to  enable  him  to  recover;  this  may  be  done,  by  the  usual  production  of  a 
copy  of  the  marriage  register,  B.  N.  P.  247;  but  the  register  alone  is  no 
evidence  of  the  identity  of  the  parties,  which  it  is  also  necessary  to  prove : 
Birt  v.  Barlow,  Doug.  162.  This  is  usually  proved  by  some  persons 
present  during  the  ceremony,  as  the  minister,  clerk,  or  subscribing  wit- 
nesses to  the  register;  or  identity  of  the  parties  may  be  proved  by  the  bell- 
ringers  who  rang  the  bells  at  the  wedding ;  or  by  persons  present  at  the 
wedding-dinner;  or  by  a  maid-servant,  who  should  prove  that  her  mistress 
went  always  by  her  maiden  name  till  the  day  of  the  marriage;  that  she 
went  out  on  that  day,  and,  on  her  return,  and  ever  since,  had  been  called 
by  the  name  of  her  husband :  t'A.,  and  see  Morris  v.  Miller,  1  W.  Bl.  632, 
n.;  4  Burr.  2057,  *.  c.  The  evidence  of  a  person  present  sufficiently  estab- 
lishes the  fact  of  the  marriage,  and  will  supersede  the  necessity  of  pro- 
ducing the  register,  &c. :  .Allison's  case,  C.  C.  R.  109.  Mere  proof  of  co- 
habitation and  general  reputation  will  not  be  sufficient  evidence  of  mar- 
riage: Morris  v.  Miller,  1  W.  Bl.  632;  B.  N.  P.  27 ;  Leader  v.  Barry,  1 
Esp.  Rep.  353.  An  admission,  however,  by  the  deft,  that  the  parties  are 
married,  is  fit  evidence  for  a  jury,  as  it  is  for  them  to  decide,  whether  it 
was  sufficient  to  substantiate  the  fact  of  marriage :  Rigg  v.  Curvengen,  2 
Wills.  399;  Dickenson  v.  Coward,  I  B.  &  A.  679;  where  Ld.  Ellenb. 
said,  "  I  take  it  to  be  quite  clear,  that  any  recognition  of  a  person  standing 
in  a  given  relation  to  others  is  prima-facie  evidence  against  the  person 
making  such  recognition,  that  the  relation  exists."  The  marriage  will  not 
be  rendered  invalid  by  evidence  that  pit.  was  not  married  by  his  right 
name,  but  by  his  reputed  one,  R.  v.  Inhabitants  of  Barton-upon-TYent, 
3  M.  &  S.  537 ;  the  object  of  the  26  6.  2,  c.  33,  s.  8,  being  to  secure  noto- 
riety to  the  transaction,  by  the  publication  of  banns,  and  to  apprise  all 
persons  of  the  intention  of  the  parties  to, contract  marriage ;  and  per  Ld. 
Ellenb. :  "  how  can  that  object  be  better  attained,  than  by  a  publication  in 
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the  name  by  which  the  party  is  known :  R.  v.  Billing  hurt,  3*M.  &  S. 
257.  But,  where  a  party  has  changed  his  name,  and  is  married  by  that 
name  for  the  purpose  of  fraud,  Frankland  v.  Prankland,  cited  ib.,  259 ; 
or  deliberately  omits  parts  of  his  real  name,  with  a  view  to  mislead, 
Pougelt  v.  Tomkyns,  cited- 1 b.  262;  or,  where  there  is  no  fraudulent 
intention,  but  the  parties  be  married  by  wrong  names  from  mere  unthink- 
ing levity,  Mather  v.  Ney,  ib.;  the  marriage,  under  such  circumstances, 
will  be  void.  But,  where  a  widow  assumed  her  maiden  name  for  several 
years,  and  by  that  name,  though  with  the  description  of  widow,  was  mar- 
ried to  a  second  husband,  it  was  held,  in  the  absence  of  fraud,  to  be  a 
legal  marriage :  R.  v.  St.  Faith's,  Newton,  3  D.  &  R.  348.  By  26  G.  2,  c. 
33,  s.  1,  it  is  incumbent  upon  the  pit.  to  prove  that  the  banns  have  been 
published  in' a  chapel  (if  the  marriage  took  place  under  that  act)  in  which 
it  was  ustial  for  banns  to  be  published:  R.  v.  Northfeld,  Doug.  658;  or 

he  may  adduce  evidence  to  found  a  presumption  that  banns  were 
[*397]  usually  published  *there:  Taunton  v.  fFy  bourn,  2  Camp.  297. 

Marriages  solemnized  abroad  are  not  affected  by  the  Marriage 
Act;  and  that  which  would  be  a  valid  marriage  in  the  place  where  it  was 
solemnized,  is  recognised  as  such  in  this  country :  Middle/on  v.  Janverin, 
2  Hagg.  437;  Lacon  v.  Higgins,  3  Stark.  183.  So,  the  marriage  of  parties 
in  an  English  ambassador's  chapel  is  valid :  Rex  v.  Brampton,  10  East, 
286.  Such  marriage  is,  however,  further  rendered  valid  by  the  enactment 
of  4  G.  4,  c.  91.  And  a  marriage  in  Scotland,  according  to  the  law  of 
Scotland,  is  valid :  Dairy mple  v.  Dalrympk,  2  Hagg.  54;  Harford  v. 
Morris,  ib.  430.  And  a  marriage  in  Ireland,  by  a  dissenting  minister,  in  a 
private  room,  is  good;  Smith  v.  Maxwell,  R.  &  M.*80;  and  so  is  a  mar- 
riage by  a  Catholic  priest  between  British  subjects  in  a  British  colony: 
Lantour  v.  Teesdale,  8  Taunt.  833. 

Proof  of  Criminal  Conversation.']  The  fact  of  the  adultery  must  be 
proved  to  have  been  committed,  which,  though  it  be  frequently  difficult  to 
prove,  yet,  if  pit.  prove  circumstances  immediately  connected  with  the  fact, 
it  will  be  deemed  sufficient  evidence  for  a  jury  to  decide,  2  Phil.  Ev.  202; 
as  a  discourse  between  the  wife  and  the  deft.,  or  letters  written  to  her  by 
him,  B.  N.  P.  28  a.;  and  indecent  familiarities  may  be  proved  to  have 
taken  place  between  them,  D.  of  Norfolk  v.  St.  Germaines,  3  St.  TrL  6; 
the  elopement  of  the  parties,  and  their  passing  as  man  and  wife,  Stark. 
Ev.  440.  The  confessions  of  the  wife  will  not,  however,  be  evidence 
against  the  deft.:  B.  N.  P.  28.  [Where  the  criminal  conversation  took 
place  on  board  a  ship  during  a  voyage,  a  witness  may  be  asked,  on  the 
part  of  the  plaintiff,  whether  the  wife  did  not  keep  a  journal,  and  whether 
she  stated  for  what  purpose  she  kept  it:  Jones  v.  Thompson,  6  C.  &  P.  415.] 

Proof  as  to  Damages.]  In  order  to  increase  the  damages,  the  pit.  may 
show  that  he  and  his  wife  lived  on  terms  of  the  most  cordial  affection, 
which  may  be  proved  by  persons  intimate  in  the  family,  Trelawney  v. 
Coleman,  1  B.  &  A.  90 ;  that  deft,  was  admitted  as  a  friend,  and  took  an 
undue  advantage  of  the  confidence  reposed  in  him.  "  What  the  husband 
and  wife  say  to  each  other,  is,  beyond  all  question,  evidence  to  show  their 
demeanour  and  conduct,  whether  they  were  living  on  better  or  worse 
terms :  what  they  write  to  each  other  may  be  liable  to  suspicion,  but,  when 
that  is  cleared  up,  the  ground  of  objection  fails:"  per  Ld.  Ellenb.,  Tre- 
lawney v.  Coleman,  1  B.  &  A.  91.     So,  it  is  necessary  that  the  time  when 
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they  were  written  be  proved:  Edwards  v.  Crock,  4  Esp.  Rep.  39 ;  2  Stark, 
191.  Proof  of  a  settlement  and  provision  for  children  may  also  be  given, 
to  enhance  the  damages :  Bull.  N.  P.  27.  For  the  purpose  of  answering 
the  imputation  of  connivance  on  the  part  of  the  husband,  the  pit.  may 
prove  representations  made  by  the  wife  as  to  the  place  where  she  was 
going  previous  to  her  elopement :  Hoare  v.  Mien,  3  Esp.  Rep.  276.  It 
may  also  be  shown  that  her  character,  previous  to  her  acquaintance  with 
deft.,  was  unimpeachable :  Bull.  N.  P.  27.  But,  when  evidence  of  character 
is  admissible,  see  ante,  355. 

Evidence  for  Defendant. 

Disproof  of  Marriage.']  This  evidence  will  consist,  in  most  instances 
in  showing  the  marriage  to  have  been  irregular  and  void,  as  by  its  hav- 
ing taken  place  in  a  chapel  where  no  banns  were  usually  published,  4  G. 
4,  c.  76,  s.  22 ;  and,  though  we  have  seen  a  marriage  between  parties  by 
wrong  names  will  not,  in  all  cases,  render  it  invalid,  yet  deft,  may  show  a 
fraudulent  intention  in  assuming  wrong  names,  and  thereby  invalidate 
the  marriage :  Frankland  v.  Nicholson,  cited  3  M.  &  S.  259 ;  Pougett 
v.  Tomkyns,  ib.  364,  supra. 

Plaintiff's  Misconduct.']  Deft,  may  show  the  turpitude  of  the  pit. 
in  consenting  to  the  criminal  connection  with  his  wife,  Bull.  N.  P.  27, 
Hodges  v.  Windham,  Pea.  c.  53,  Duberleyr.  Gunning,4T.  R.  651 ;  [or, 
that  he  gave  her  a  general  license  to  conduct  herself  as  she  pleased  with 
men  generally ;  or  that  he  had  totally  and  permanently  given  up  all  the 
advantage  to  be  derived  from  her  society ;  Winter  v.  Henn,  4 
C.  &  P.  494 ;]  but  *he  will  not  be  entitled  to  adduce  evidence  [*398] 
of  the  pit's  connexion  with  other  women,  in  bar  of  the  action, 
but  only  in  mitigation  of  damages :  Bromley  v.  Wallace,  4  Esp.  Rep. 
437. 

[It  is  no  bar  to  this  action,  that  the  plaintiff  allowed  the  defendant  to 
remain  in  his  house  after  a  suspicion  of  his  wife's  fidelity  had  been  inti- 
mated to  him.    Foley  v.  Peterborough,  4  Doug.  294.] 

Separation  of  the  Parties.]  Where  a  deed  of  separation  has  been 
entered  into  between  husband  and  wife,  and  the  wife  committed  an  act  of 
adultery  while  living  separate,  though  not  pursuant  to  the  terms  of  the 
deed,  the  trustees  not  having  given  their  consent,  it  was  held  the  hus- 
band might  nfeintain  an  action,  as  he  had  not  wholly  renounced  his 
marital  rights:  Chambers  v.  Caulfield,  6  East,  244.  But  where  an 
actual  separation  has  taken  place,  and  the  criminal  conversation  occurs 
after  the  separation,  no  action  can  be  maintained  by  the  husband,  as 
h$  voluntarily  parts  with  that  comfort  and  society  for  the  loss  of  which 
he  seeks  a  compensation.:  Walden  v.  Timbrell,  5  T.  R.*357;  Bqrtelot 
v.  Hawker,  Pea.  Rep.  c.  11.  The  separation  must  be  with  the  consent  of 
the  husband ;  or,  in  the  case  of  trustees,  with  their  consent,  and  if  the 
wife  lived  apart  without  their  consent,  the  husband  is  still  entitled  to 
maintain  his  action:  Chambers  v.  Caulfield,  6  East,  248.  Where  a 
necessary  separation  takes  place,  in  consequence  of  the  parties  residing 
in  different  families  or  such  like,  it  will  be  no  bar  to  plt.'s  action,  as 
there. is  no  abandonment  of  his  marital  rights:  Edwards  v.  Crock,  4 
'    Esp.  Rep.  39. 
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Mitigation  of  Damages.']  To  mitigate  damages,  deft  may  show  that 
the  wife  was  a  prostitute,  though  the  husband  was  not  privy  to  it,  Hodge* 
v.  Windham,  Pea.  Rep.  53 ;  he  may  show  letters  written  by  the  wife  to 
the  deft.,  whereby  to  prove  that  she  had  solicited  and  enticed  him  into 
the  criminal  connection,  Elsam  v.  Fawcett,  2  Esp.  Rep.  362,  Selw. 
N.  P.  25 ;  and  evidence  of  loose  conduct  and  criminality  with  others, 
before  the  cause  of  action,  is  admissible,  but  acts  of  subsequent  miscon- 
duct are  not,  ib.  He  may  also  show  that  the  husband  was  in  the  habit 
of  criminally  associating  with  other  women,  Bromley  v.  Wallace,  4  Esp. 
Rep.  237 ;  or  that  the  wife  had  had  a  bastard  before  her  marriage  with 
the  pit;  Bull.  N.  P.  296  ;  or  he  may  show  the  gross  neglect  and  miscon- 
duct of  the  pit.,  as  the  turning  her  out  of  his  house,  and  refusing  her  the 
common  necessaries  of  her  standing  in  life :  Bull.  N.  P.  296 ;  Duberley  v. 
Chinning,  4  T.  R.  651 ;  [or  that  the  pit  married  an  actress,  concealed  the 
marriage,  and  very  seldom  saw  her,  but  suffered  her  to  live  *s  if  she  were 
single,  and  to  continue  her  performances  in  her  piaiden  name,  Calcrqft  v. 
Harborough,  4  C.  &  P.  499.]  Deft  may  also  show  that  his  means  and 
Expectations  are  inconsiderable,  and  not  calculated  to  meet  heavy  dam- 
ages :  2  Stark.  Ev.  445. 

Competency  op  Witnesses.]  The  confessions  of  the  wife  are  not  evi- 
dence for  the  pit. ;  Bull.  N.  P.  28 ;  nor  is  the  wife  a  competent  witness  in 
any  case  against  her  husband :  Hale,  P.  C.  47. 
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Form  of  Pleadings. 

Declaration.]  As  the  courts  are  bound  to  notice  all  general  customs 
existing  by  the  common  law,  they  need  not  be  stated  in  pleading:  JR.  v. 
Lyme  Regis,  Doug.  150,  post,  "Declaration."  Thus,  in  an  action 
against  a  common  carrier,  &c,  for  the  loss  of  goods,  &c,  which  is  a  liabili- 
ty founded  on  the  common  law  or  custom  of  the  realm,  it  is  improper  to 
state  the  custom,  as  it  tends  to  confound  the  distinction  between 
[*399]  general  and  special  customs:  Co.  *Lit  89,  a.  \i.  7.  So,  it  is 
improper,  in  a  declaration  on  a  bill  of  exchange,  to  set  out  the 
custom  of  merchants,  because  it  is  part  of  the  law  of  the  land :  Pinkney 
v.  Hall,  1  Ld.  Raym.  175.  Such  of  the  customs  of  gavelkind  and  borough 
English  as  are  of  the  essence  of  the  tenure,  as  the  course  of  descent, 
need  not  be  specially  set  out  nor  prescribed  for,  as  the  common  law 
notices  them;  and  it  is  sufficient  to  state  that  the  land  is  of  the 
custom  of  gavelkind,  and  subject  thereto :  but  in  regard  to  other  cus- 
toms, though  incident  to  these  tenures,  they  must  be  set  out :  Co.  Lit.  175, 
b.  n.  4. 

But  if  the  pit.  rely  on  the  custom  of  a  particular  parish  or  place,  the  cus- 
tom should  be  stated  in  the  declaration  in  such  a  manner  as  to  show  the 
duty  thereby  chargeable  upon  the  deft. :  as,  in  an  action  on  the  case  for  not 
keeping  a  common  bull  or  boar  within  the  parish,  the  declaration  should 
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show  the  custom:  4  Mod.  241;  MayorofWtntonv.  Wilkes,  2  Ld.  Raym.' 
1134.  A  declaration  on  a  local  custom  ought  to  set  out  specially  the 
nature  and  particulars  of  the  custom;  and  they  ought  to  be  pleaded  with 
precision  as  to  the  extent,  place,  &c,  and  in  the  present  tense,  and  not  that 
they  should  have  a  way  2  Vent.  144,  And.  32,  Fost.  347, 1  Sid.  237;  and 
a  custom  cannot  be  laid  in  the  negative :  2  Ld.  Raym.  869.  And,  in  plead- 
ing a  custom  which  admits  of  exceptions,  the  exceptions  must  be  noticed, 
Griffin  v.  Blandford,  Cowp.  62 ;  [and  see  Peter  v.  Kendall,  6  B.  &  C. 
703 ;]  but  modifications  of  a  custom  not  inconsistent  with  the  right  claimed 
need  not  be  shown:  Ball  v.  Herbert,  3  T.  R.  264.  And,  where  the  law 
raises  the  exception,  it  need  not  be  stated  in  pleading:  Cro.  EL  485.  So, 
where  a  copyholder  under  custom  claims  common,  it  is  not  necessary  to 
show  what  estate  they  have  in  the  copyhold,  Hoskins  v.  Robing  2  Saund. 
326;  and  a  custom,  though  apparently  subsequent  to  another,  maybe 
laid  as  founded  time  out  of  mind ;  for  customs  are  not  coeval :  Lovelace  }s 
ease,  1  Sal  k.' 203. 

The  courts  are  not  so  strict  with  respect  to  stating  a  custom  in  declara- 
tions as  in  pleas :  4  Cro.  Car.  347.  Care  should,  however,  be  taken  to 
state  the  custom  truly,  as  any  material  variance  between  the  custom  laid 
and  that  proved  will  be  fatal.  Where  a  plea  of  justification  for  taking  two 
horses  as  heriots  stated  a  custom  in  the  manor,  that  the  lord,  from  time 
immemorial  until  the  division  of  a  certain  tenement  into  moieties,  had 
taken,  and  been  accustomed  to  take,  a  heriot  upon  the  death  of  every 
tenant  dying  seised,  and,  since  the  division,  the  lord  had  taken,  and  been 
accustomed  to  take,  on  the  death  of  every  tenant  dying  seised  with  either 
of  the  moieties,  a  heriot  for  each  moiety,  it  was  held  that  this  must  be 
taken  to  be  one  entire  custom,  and  not  two  distinct  customs ;  the  one  ap- 
plicable to  the  tenement  before  and  the  other  after  the  division  of  it;  and 
that,  being  alleged  to  be  an  immemorial  custqp,  it  was  disproved  by  evi- 
dence that  the  division  was  made  within  memory :  Kingsmill  v.  Bull,  9 
East,  185.  On  a  justification  by  the  lord  of  the  manor,  that  the  lord  should 
have  the  best  beast  on  the  tenant's  death,  the  custom  proved  was,  that  the 
lord  should  have  the  best  beast  or  good,  and  the  variance  was  held  fatal : 
Adderly  v.  Hart,  1  B.  &  P.  394.  [In  an  action  by  a  landlord  against  his 
tenant  for  not  properly  cultivating  a  farm,  the  declaration  alleged  that  the 
defendant  undertook  to  cultivate  and  manage  the  farm  and  lands  accord- 
ing to  the  course  of  good  husbandry  and  the  custom  of  the  country  where 
the  farm  was  situate ;  and  then  averred  that,  according  to  the  course  of 
good  husbandry  and  the  custom  of  the  country,  the  defendant  ought  to 
have  had  about  one  half  only  of  the  arable  lands  in  corn,  one  fourth  in 
seeds,  and  one  fourth  in  turnips  or  fallow ;  and  alleged  as  a  breach  that  he 
had  more  than  one  half  in  corn,  &c.  &c.  The  defendant  in  his  plea,  travers- 
ed tlje  custom  as  alleged  in  the  declaration.  The  jury  found  that  the  cus- 
tom was  not  such  as  the  plaintiff  had  alleged,  but  that  the/arm  had  been 
cultivated  contrary  to  the  course  of  good  husbandry  in  the  neighbourhood : 
Held,  that  the  plaintiff  had  tied  himself  up  to  the  precise  custom  as  alleged 
iu  the  declaration,  and  having  failed  to  prove  it,  was  not  entitled  to 
recover.    Angersttin  v.  Hanson,  1  Crom.  Mees.  &  Ros.  789.] 

Pleas.]  The  rules  as  to  stating  general  and  particular  customs  are  the 

same  both  in  declarations  and  pleas;  but  greater  strictness  is,  in* general, 

•  requisite  in  pleas  than  in  declarations:  4  Cro.  Car.  347.    [Where  a  cus- 
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torn  is  set  up  and  stated  in  the  plea,  or  in  any  other  part  of  the  pleadings, 
the  reasonableness  or  validity  of  it  may  be  at  once  referred  to  the  Court 
by  a  general  demurrer.  Plea,  in  trover,  of  a  custom  in  the  City  of  Lon- 
don for  all  warehouse-keepers  to  have  a  general  lien  on  all  goods  remain- 
ing in  their'  warehouses,  for  and  in  the  name  of  the  merchants  or  others 
by  whom  they  are  employed,  for  balances  due  for  expenses  incurred  about 
goods  consigned  from  abroad;  such  a  custom  held  bad  in  law,. as  highly 
prejudicial  to  foreign  trade,  and  subjecting  foreigners  to  liens  for  debts  of 
their  factors  in  respect  of  other  goods.  Leuckhart  v.  Cooper,  3  Bing.  N.  S. 
93;  and  3  Scott,  521.    And  see  Wright  v.  Snell,  5  B.  &  Aid.  350.] 

Evidence. 

Oeneral  Customs,  being  part  of  the  common  law,  need  not  be  proved. 

Local  Customs  must  be  proved.  To  establish  a  particular  local  cus- 
tom before  a  jury,  it  must  be  proved  that  it  has  existed  since,. the  time  of 
legal  memory;  that  is,  since  the  reign  of  Richard  I.:  for,  if  it  appear  to 
have  originated  within  time  of  legal  memory,  it  is  not  a  good 
[*400]  custom :  *  1  Bl.  Com.  Intro.  $.  3.  It  is  also  essential  that  the  usage 
has  been  continued ;  for,  if  there  be  any  interruption  of  the  right 
within  the  time  of  legal  memory,  the  custom  will  be  void ;  but  an  interrup- 
tion in  the  possession  or  enjoyment* only,  though  for  ten  or  twenty  years 
will  not  destroy  the  custom.  Thus,  if  the  inhabitants  of  a  parish  have  a 
customary  right  of  watering  their  cattle  at  a  certain  pond,  the  custom  is  not 
destroyed  though  they  do  not  use  it  for  ten  years;  but,  if  the  right  be  dis-. 
continued,  though  but  for  a  day,  the  custom  is  at  an  end:  ib.  Customs, 
also,  must  have  been  peaceable  and  acquiesced  in,  and  not  subject  to  con- 
tention and  dispute  in  their  origin,  as  they  must,  in  the  first  instance,  have 
been  created  by  consent,  f  he  usual  evidence  of  custom  consists  in  acts 
of  usage  within  the  knowledge  and  experience  of  living  witnesses,  upon 
which  alone,  and  without  the  aid  of  more  remote  evidence  of  a  documen- 
tary or  traditional  nature,  the  presumption  of  a  custom  may  be  founded. 
[Evidence  of  instances  and  not  of  opinion,  is  required  to  prove  a  usage  of 
trade,  Cunningham  v.  Fonblanque,  6  C.  &  P.  44.] 

As  a  custom  is  properly  a  local  usage,  applying  generally  to  a  place,  and 
concerning  public  rights  (and  not,  as  in  the  case  of  prescriptions,  to  any 
particular  person  in  it,  2  Bl.  Com.  263,)  common  reputation  is  admitted  to 
be  evidence;  for  such  rights,  being  matter  of  public  notoriety,  and  of  great 
local  importance,  become  a  frequent  subject  of  discussion  in  the  neigh- 
bourhood, where  all  have  the  same  means  of  information  and  the  same 
interest  to  ascertain  the  claim:  More  wood  v.  Wood,  14  East,  329;  ante, 
370.  And  the  same  reason  applies  in  a  less  degree  to  questions  respecting 
general  customs  which  concern  parishes  or  manors,  or  the  inhabitants  of 
towns  and  other  places.  In  such  cases,  general  reputation  is  some  evi- 
dence of  a  right  beyond  the  memory  of  living  witnesses,  and  thus  tends  to 
support  the  modern  usage:  1  Phil.  Ev.  236.  Concerning  questions  upon 
parochial  or  manorial  customs,  Denn  v.  Spray,  1  T.  R.  466,  declarations 
as  to  the  common  opinion  of  the  place,  made  by  deceased  persons,  who, 
from  their  situation,  had  the  means  of  knowledge,  and  no  interest  to  mis- 
represent, have  been  generally  considered  admissible  evidence.  A  right 
of  common  by  custom,  though  strictly  speaking,  a  private,  is  also  a  general 
right,  as  it  affects  a  number  of  occupiers  within  a  district.    But  the  evi- 
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dence  is  to  be  confined  to  what  such  old  persons  have  said  as  were  in  a 
situation  to  know  what  the  rights  were :  and,  before  a  customary  right  can 
be  proved  by  such  evidence,  a  foundation  ought  to  be  laid  by  showing  an 
exercise  of  the  right  or  acts  of  enjoyment  within  the  period  of  living 
memory,  Weeks  v.  Sparke,  1  M.  &  S.  689,  Dae  v.  Lisson,  12  East,  65, 
Morewood  v.  Wood,  14  ib.  330 ;  and,  though  one  undisturbed  act  does  not 
make  a  custom,  it  may  be  evidence  of  it :  per  Ld.  Eltenh,  Roe  v.  Jeffery, 
2  M*&  S.  93. 

A  custom  may  be  destroyed  by  unity  of  possession,  Bolus  v.  Hinstorke, 
I  Ld.  Raym.  192,  or  by  showing  that  it  is  unreasonable,  uncertain,  &C: 
1  BL  Com.  78-9.  But  a  custom  is  not  destroyed  by  a  mere  disusage  of 
ten  or  twenty  years:  Carter,  R.  118. 


DAMAGES. 

Statement  of  in  Declaration, poet,  "Declaration." 
When  Recoverable,  400. 
Amount  of,  401. 


When  Recoverable.]  Damages  are  a  pecuniary  compensation  for  an 
injury,  and  may  be  recovered  in  every  personal  action  that  lies  at  com- 
mon law,  except  in  an  action  by  a  common  informer  for  a  pe- 
nalty given  by  "statute,  1  Rol.  Abr.  574,  4  Burr.  2018, 2489 ;  [*401] 
.  or  for  delay  of  execution  in  a  sci.fa.,  founded  on  the  statute  of 
Westm.  2,  c.  45 ;  3  Burr.  1791.  In  actions  purely  real,  no  damages  are 
recoverable,  Booth  on  Real  Actions,  74;  as  in  a  writ  of  right,  &c:  but 
damages  may  be  recovered  in  actions  of  a  mixed  nature,  as  in  ejectment, 
3  BL  Com.  200,  201 ;  or  in  an  assize,  or  writ  of  entry  in  nature  of  an 
assize  of  novel  disseisin,  against  the  disseisor :  2  Inst.  286.  And,  by  the 
statute  of  (6  Edward  1,)  c.  1,  damages  were  given  in  an  assize,  or  writ  of 
entry. 

In  most  cases,  damages  are  the  sole  object  of  the  action;  in  some, 
merely  nominal.  In  assumpsit,  covenant,  case,  trover,  and  trespass, 
damages  are  the  sole  object  of  the  suit :  in  debt,  damages  are,  in  general, 
merely  nominal,  the  recovery  of  tbe  debt  itself  being  the  principal  object 
of  the  action,  1  H.  B.  550,  Cowp.  588,  6  T.  R.  303,  13  East,  342;  but,  in 
actions  of  debt  on  articles  of  agreement  for  a  penalty,  2  Wils.  377,  or  oji 
bond  conditioned  for  the  performance  of  covenants  contained  in  the  same, 
or  in  any  other  deed  or  writing,  2  Burr.  824,  6,  and  other  actions  on 
bonds,  where  breaches  are  assigned  in  pursuance  of  the  8  and  9  W.  3, 
c.  11,  *.  8,  see  ante,  323,  Arch.  2 17,  the  jury  first  assess  nominal  damages 
for  the  detention  of  the  debt,  and  then  assess  actual  damages  for  the 
breaches  assigned:  see  1  Saund.  58]  2  Saund.  187.  In  detinue,  the 
damages  are  merely  nominal,  but  the  jury  find  the  value  of  the  articles 
detained :  post,  " Detinue"  In  replevin,  a  verdict  for  the  pit.  gives 
damages  precisely  as  in  trespass.  If  the  pit.  has  evidently  sustained  some 
damages,  but  the  jury, 'being  unable  to  ascertain  the  amount,  find  a 
verdict  for  the  deft.,  the  court  will  permit  the  pit.  to  enter  a  verdict  for 
nominal  damages:  Feize  v.  Thompson,  1  Taunt.  121. 

„  Amount  of]    Damages  are  to  be  measured  by  the  rank  and  ability  of 
the  party,  the  nature  of  the  offence,  and  the  circumstances  of  aggravation 
vol.  I.  58 
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or  extenuation  distinguishing  the  transaction :  Gilbert  v.  Berkinshme, 
Lofft,  771.  Therefore,  where  a  party  has  undertaken  to  refrain  from  an 
act  under  a  certain  penalty,  if  a  stranger  commit  the  act,  the  measure  of 
damages,  in  an  action  against  such  stranger,  should  be  estimated. after  the 
rate  of  the  contractor's  penalty :  Caswell  v.  Coare,  I  Taunt.  566.  So, 
if,  by  the  misfeasance  of  a  party,  who  is  to  do  a  particular  act,  another 
party  is  involved  in  an  action,  the  injured  individual  may  recover  for  the 
breach  of  contract,  together  with  the  costs  of  the  collateral  action,  as  parcel 
of  the  damage :  Lewis  v.  Peat,  2  Marsh.  431. 

We  have  already  seen  what  damages  should  be  given  in  the  case  of 
damages  liquidated  by  agreement  between  the  parties,  ante,  149 ;  also, 
what  damages  are  generally  recoverable  in  an  action  of  assumpsit:  ih. 
As  to  the  amount  of  damages  recoverable  in  an  action  on  the  case  or 
trespass,  see  those  titles;  also  title,  "Seduction,"  "Criminal  Con- 
versation." In  general,  the  jury  are  at  liberty  to  give  what  damages 
they  may  think  proper,  proportioned  to  the  degree  of  injury  they  may 
judge  the  pit  to  have  sustained  from  the  tort,  or  breach  of  contract  com- 
plained of. 

It  is  a  general  rule,  that  the  jury  cannot  take  into  consideration,  in 
mitigation  of  damages,  any  fact  or  circumstance  not  pleaded,  which  could 
and  should  have  been  pleaded  as  a  defence  to  the  action :  see  2  B.  &  P. 
224 ;  D.  &  R.  N.  P.  C.  10.  It  is  also  a  general  rule,  that  the  jury  can  in 
no  case  exceed  the  damages  laid  in  the  declaration,  2  W.  Bl.  1300;  and 
it  ,is  the  duty  of  the  clerk  of  nisi  prius,  if  the  jury,  by  mistake,  find  a  ver- 
dict for  greater  damages,  to  enter  it  for  the  amount  laid  in  the  declaration 
merely:  MS.  M.  1814 ;  1  Arch.  221.  If  entered,  however,  for  more,  the 
mistake  may  be  rectified  by  application  to  the  court,  who  will  allow  the 
pit.  to  enter  a  remittitur  for  the  excess,  1  H.  Bla.  643,  and  see  2  W.  BL 
1900 ;  and  the  court  have  ordered  their  judgment  to  be  amended  in.  this 
respect,  even  in  a  subsequent  term,  MS.  M.  1814;  or  the  court, 
[*402]  in  such  a  case,  "will,  if  the  pit  wish  it,  grant  a  new  trial,  and 
allow  the  declaration  to  be  amended:  7  T.  R.  132. 

[There  may  be  a  remittitur  of  damages  where  there  is  a  judgment  by 
default  on  a  remedial  statute.     Ourney  v.  Gordon,  2  Tyr.  616.] 

Double  and  treble  damages  are  given  by  stat;  and,  where  a  stat  gives 
double  or  treble  damages,  the  pit.  is  entitled  to  double  or  treble  the  sum 
actually  found  by  the  jury,  and  not  to  be  calculated  in  the  same  manner  as 
treble  costs,  see  Die.  420,  Buckle  v.  Bewes,  4  B.  &  C.  154;  [6D.&R.  1; 
1  Chit.  137,  141,  (a.)  See  also  Jltty.  Gen.  v.  Hatton,  13  Price,  476, 
McClel.  214,  s.  c,  6  Cond.  Exc.  Rep.  174;]  and  they  may  be  assessed  at 
any  time  before  judgment,  if  the  jury  omit  to  assess  them  in  their  verdict: 
Bennet  v.  Hart,  cited  Sayer  on  Damages,  244. 


DEATH. 

Form  or  Pleadings  as  to,  402. 
Evidence  as  to,  ib. 


Form  qf  Pleadings  in  Case  of. 
In  declaring  on  a  contract  by  a  surviving  partner,  or  otherwise,  it  is 
necessary  to  describe  pit.  as  such  survivor,  noticing  the  deceased :  4  B.  & 
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A.  374 ;  2  Saund.  121,  n.  1.  And,  in  the  case  of  a  deed,  if  one  or  more 
of  several  obligees  or  covenantees,  who  ought,  when  living,  to  join,  be 
dead,  or  did  not  seal  the  contract,  and  refused  to  do  so,  that  fact  should 
be  averred  in  the  declaration,  at  the  suit  of  the  others,  or  the  deft,  may 
crave  oyer  and  demur :  ib.  The  omission  of  the  statement  of  the  death 
in  the  declaration,  in  these  cases,  would  be  ground  of  nonsuit,  though  the 
ph.  should  be  prepared  to  prove  the  death :  Jell  v.  Douglass,  4  B.  &  A. 
374.  In  an  action  at  the  suit  of  a  surviving  partner,  he  may  include  a 
debt  not  due  to  him,  as  survivor:  3  T.  R.  433;  5  T.  R.  423 ;  6  T.  R. 
582. 

In  declaring  against  a  survivor,  it  is  usual,  in  some  counts,  to  describe 
him  as  such,  noticing  the  death  of  the  deceased  obligee  or  partner,  2  M.  & 
S.  25,  6  T.  R.  363 ;  but  this  is  unnecessary,  and  the  survivor  may  be 
declared  against  without  noticing  the  deceased:  1  B.  &  A.  29 ;  3  B.  &  B. 
902;  Comb.  383.  In  an  action  against  a  survivor,  a  debt  may  be  inclu- 
ded, though  not  due  to  him  as  survivor,  2  T.  R.  476,  6  T.  R.  582 ;  and, 
when  the  survivor  is  sued  for  his  own  separate  debt,  he  may  set  off  a  de- 
mand due  to  him  as  survivor,  5  T.  R.  493;  I  Esp.  Rep.  47. 

Where  one  of  several  pits,  or  defts.  dies  after  the  issuing  of  the  writ,' 
and  before  declaration,  the  commencement  should  suggest  such  death: 

1  Burr.  363:  see  form,  post.  Where  a  sole  pit.  dies,  pending  the  suit, 
such  death  may  be  pleaded  in  abatement,  Bac.  Ab.  Mat.  F.  Co.  D.  32, 
33 ;  but,  in  case  of  several  pits,  or  defts.,  the  death  of  one  does  not  abate 
the  suit,  if  the  cause  of  action  survive,  for  or  against  the  survivors :  ib. 

Evidence. 

It  is  incumbent  on  the  party  who  asserts  the  death  of  another,  to  prove 
it,  as  the  presumption  is,  that  the  party  is  still  Jiving:  Wilson  v.  Hodges, 

2  East.  312.  But  a  presumption  of  death  arises  after  a  lapse  of  seven 
years  from  the  time  when  the  person  was  first  known  to  be  living,  if  no 
account  can  be  given  of  the  person  by  his  family  or  connexions,  who 
should  be  called:  Doe  v.  Jesson,  6  East,  85;  Doe  v.  Deakin,  4  B.  &  A. 
433;  Paterson  v.  Black,  Park,  Ins.  433;  1  BL  R.  404:  Proof  by  one  of 
a  family,  that,  many  years  before  a  younger  brother  of  the  person  seized 
had  gone  abroad,  and  that  the  repute  of  the  family  was,  that  he 

had  died  *there,  and  that  the  witness  had  never  heard,  in  the  [*403] 
family,  of  his  having  been  married,  is  presumptive  evidence  of 
his  death  without  issue:  Doe  v.  Griffin,  15  East,  293.  And,  where  a 
person  had  sailed  on  board  a  vessel,  which  had  not  been  heard  of  for  two 
or  three  years,  and  was  supposed  to  have  perished,  in  consequence  of  the 
ship  having  encountered,  soon  after  she  sailed,  some  very  strong  gales  and 
tempestuous  weather,  this  was  contended  to  be  no  proof  of  his  death :  but 
Ld.  EtlenL,  C.  J!,  held,  that  his  death  ought  from  the  circumstances 
proved,  to  be  presumed ;  and  whether  he  was  alive  on  a  certain  day  was 
for  the  jury  to  collect  from  the  evidence :  Watson  v.  King,  1  Stark.  121. 
[See  further  as  to  presumption  of  death  from  absence :  Doe  d.  Knight  v. 
Nepeon,  5  B.  &  Adol.  86 ;  *.  c.  2  Nev.  &  M.  219.] 

The  best  evidence  of  a  party's  death  is  by  an  examined  copy  of  the 
register  of  it,  and  by  proof  of  the  identity:  B.  N.  P.  247.  But  letters  of 
administration,  which  have  been  granted  to  a  person  as  administrator  of 
the  effects  of  A.  B.,  deceased,  are  not  legitimate  proof  of  A.  B.%  death : 
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Thompson  v.  Donaldson,  3  E?p.  Rep.  63.  Nor  is  the  register  of  burials 
in  a  Wesleyan  chapel  admissible  evidence  of  the  death  of  a  party:  Whit- 
tuck  v.  Waters,  4  C.  &  P.  375. 


DEBT. 


Nature  of  Remedy,  and  when  it  lies,  403  to  405. 
Form  op  Pleadings  in,  405. — Declaration,  ib. — Plea,  406, 

plication,  407. 
Precedents,  ib. 
Evidence,  410. 


Nature  of  Remedy,  and  when  it  lies. 

This  action  is  for  the  recovery  of  a  debt  eo  nomine  et  in  numero,  and 
*the  damages  to  be  recovered  in  it  are,  in  general,  merely  nominal.  It  Hes 
upon  a  simple  contract,  a  specialty,  a  record,  or  a  statute,  by-law,  &c,  for 
the  recovery  of  a  sum  of  money,  capable  of  being  reduced,  by  averments, 
to  a  certainty ;  for,  as  observed  by  Ld.  Mansfield,  in  Doug.  6,  u  debt  may 
be  brought  for  a  sum  capable  of  being  ascertained,  though  not  ascertained 
at  the  time  of  the  action  brought,  but  is  not  sustainable  in  cases  of  unli- 
quidated damages:"  B.  N.  P.  167,  (a.) 

On  Parol  or  Simple  Contracts,  Legal  Liabilities,  $c]  Debt  is  sus- 
tainable, as  well  when  the  contract  is  expressed,  as  when  it  is  implied:  in 
Com.  D.  {A .,)  it  is  said, — «  Debt  lies  upon  every  contract,  in  deed  or  in 
law."  It  lies  by  the  payee  against  the  maker  of  a  promissory  note,  ex- 
pressing a  consideration  on  the  face  of  it,  2B.&P.  78 ;  but,  if  there  be 
want  of  immediate  privity  between  the  parties,  or  if  the  bill  omit  to  spe- 
cify the  consideration,  so  as  not  to  raise  a  debt  or  duty,  an  acceptance 
would  operate  merely  as  a  collateral  engagement,  and  debt  would  not  lie: 
1  B.  &  C.  674;  Selw.  N.  P.  542.  It  also  lies  for  the  use  and  occupation 
of  houses,  &c,  on  a  demise  not  under  seal,  5  Taunt  25,  6  T.  R.  62;  also, 
on  the  contract,  or  sale  of  goods,  and  on  a  quantum  valebant,  2  T.  R.  30; 
for  fees;  B.  Ab.  Debt,  A.,  Com.  D.  PL  2  V.  11;  for  work  and  labour,  and 
the  quantum  meruit  thereon,  Com.  D.  Debt,  B.  Debt  lies  on  all  contracts 
for  the  payment  of  money;  also,  for  money  lent,  had,  and  received,  &c, 
and  on  an  account  stated,  Com.  D.  Debt,  A.,  and  for  interest,  5  T.  R.  553, 
6 ;  for  all  duties  arising  either  from  custom  or  from  the  common  law, 
Com.  D.  Debt,  A.9\  on  by-laws,  1  B.  &  P.  96 ;  and  on  judgments  not  of 
record,  whether  English,  Irish,  or  foreign,  1  Saund.  92,  n.  2,  3  Taunt  85, 
3  East,  221,  4  B.  &  C.  411.  Doug.  1;  for  fines,  tolls,  &c.  Com.  D.  Debt,  A. 
9.  And  it  would  also  seem,  that,  although  there  were  a  deed 
[*404]  'between  the  parties,  yet,  if  there  were  a  debt,  independent  of 
the  deed,  the  existence  of  the  deed  will  not  prevent  the  party 
from  recovering  that  debt,  upon  the  common  counts :  per  Bay  ley,  J.,  4  B. 
&  C.  968. 

On  Specialties,  debt  is  also  a  proper  remedy,  as  on  bonds,  1  T.  R.  40, 
(see  ante, "  Bail-bonds,"  and  "  Bonds,99)  on  annuity  deeds,  1  N.  R.  104, 
9 ;  3  Bl.  Com.  231;  on  mortgage-deeds,  1  Saund.  276,  280,  «.  l;  on  char- 
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tar-parties,  Str.  1089 ;  and  on  policies  of  insurance  under  seal :  Marsh. 
Ins.  596 ;  6  6.  1,  c.  18,  *.  4. 

On  Records,  debt  also  lies,  as  upon  the  judgments  of  courts  of  record, 
Gilb.  tit.  Debt j  391,  2  Salk.  209,  Com.  D.  Debt,  Ji.  2;  and  debt  lies  on  an 
erroneous  judgment,  till  it  is  reversed,  1  Marsh.  284,  2  Lev.  161,1  Chit. 
PL  100 ;  and  the  deft.'s  having  been  rendered  will  make  no  difference, 
unless  the  pit.  makes  his  election  by  charging  the  deft,  in  execution,  ib.y 
and  6  Ves.  446;  and,  where  the  deft,  has  been  in  execution  on  the  judg- 
ment, and  discharged  with  the  pit's  concurrence,  debt  will  not  lie  on  the 
judgment,  7  T.  R.  420,  4  Burr.  2482, 1  Chit.  PI.  100;  nor  where  deft,  has 
been  discharged  under  the  Lord's  Act.  And  an  action  upon  a  judgment 
has  become  less  frequent  since  the  43  6.  3,  c.  46,  s.  4,  precluding  the  pit 
from  recovering  costs  in  an  action  on  a  judgment,  unless  the  court,  or  one 
of  the  judges,  shall  otherwise  direct :  1  Chit  PI.  100.  A  judgment  ob- 
tained in  one  of  the  superior  courts  in  Ireland,  since  the  union,  is  not  a 
record  in  England,  4  B.  &  C.  41 1, 414,  a.  Debt  does  not  lie  on  the  decree 
of  a  court  of  equity,  founded  on  equitable  considerations  only,  3  B.  &  A. 
52:  but  in  3  Campb.  253,  Ld.  Ellenb.  intimated,  that  an  action  might  lie 
on  the  decree  of  a  colonial  court,  which  has  no  power  to  enforce  its  judg- 
ments here ;  nor  on  an  interlocutory  judgment  of  a  court  of  law,  2  H.  Bl. 
248;  4  Taunt.  705.  Debt  lies  on  a  sheriff's  return  of  fieri  faci,  2  Saund. 
343,  and  on  a  stat  merchant,  being  under  the? seal  of  the  party:  2  Saund* 
69,  YO,  n.  f 

On  Statutes  debt  also  lies.  Where  an  act  casts  upon  a  party  an  obli- 
gation to  pay  a  specific  sum  of  money  to  particalar  persons,  the  law  then 
enables  those  persons  to  maintain  an  action  of  debt :  4  B.  &  C.  967.  So, 
under  the  28  Eliz.  c.  4,  which  says  that  the  sheriff  shall  take  for  his  fees 
no  more  than  I2d.  for  every  £20  under  £100,  and  6d.  fof  every  £20 
above  £100,  the  sheriff  may  maintain  debt  for  his  fees :  ib.  969.  There 
are  cases  in  which  the  stat.  expressly  gives  an  action  of  debt :  as,  the  1 
R.  2,  c.  12,  for  an  escape  out  of  execution,  4  6.  1,  c.  28,  s.  l,  against  a 
tenant  for  double  value,  for  not  quitting  in  pursuance  of  his  landlord's 
notice;  on  the  32  G.  2,  e.  28,  against  sheriffs  or  gaolers,  &c.,  for  ex- 
tortion; and  the  23  H.  6,  c.  29,  which  gives  treble  damages :  ib.  966 ;  see 
also,  1  Saund.  35,  39, 218;  lN.R.  174.  If  a  stat.  prohibits  the  doing  of 
a  thing  under  a  penalty,  to  be  paid  to  the  party  grieved,  or  without  say- 
ing to  whom  it  shall  be  paid,  and  does  not  prescribe  any  mode  of  re- 
covery, debt  lies  for  the  party  grieved :  1  M.  &  Y.  R.  457.  But  sur- 
veyors of  highways  cannot  maintain  debt  to  recover  compensation- 
money  duly  assessed,  on  a  stat.  giving  a  remedy  by  distress,  ib.;  and  it 
would  seem,  "  that  in  all  cases  of  debt,  on  stat  the  money  is  given  to 
individuals  in  respect  of  what  is  conceived  to  be  a  private  injury  or 
right,"  ib.  453 ;  and  no  action  of  debt  lies  for  a  poor-rate ;  2  Burr.  1157. 
Where  a  stat  gives  part  of  a  penalty  to  a  common  informer,  and  enables 
him  to  sue  by  an  express  provision,  debt  lies :  Com.  D.  Debt,  12.  i.  2 ;  5 
East,  313,  5 ;  Str.  828 ;  2  Saund.  374  n.  1,  2 ;  1  ib.  136,  n.  1. 

Debt  does  not  lie  unless  the  claim  be  for  a  sum  certain,  or  for  a  pecuni- 
ary demand  which  can  readily  be  reduced  to  a  certainty.  It  does  not  lie 
for  the  recovery  of  money  due  by  instalments,  till  all  the  days  are  past,  1 
H.  Bl.  554,  2  Saund.  303,  n.  6,  unless  the  payment  be  secured 
by  a  'penalty,  t'6.  550;  though  debt  lies  for  rent  payable  half  [*405] 
yearly,  or  otherwise,  or  for  an  annuity,  or  on  an  agreement  to 
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pay  a  specific  sum  on  one  day,  and  another  sum  on  another :  ib.  Owen, 
42  Hunt's  case.  Debt  does  npt  lie  on  an  oyer,  nor  on  a  collateral  prom- 
ise :  l  Salk.  23  ;  2  B.  &  P.  83 ;  4  B.  &  C.  968.  Nor  can  debt  be  sap- 
ported  against  an  executor  or  administrator  upon  a  simple  contract  of  Ins 
intestate,  because,  as  they  are  presumed  to  be  ignorant  of  his  contract, 
they  cannot  wage  their  law,  1  N.  R.  293,  unless  in  the  exchequer :  1 
Saund.  68,  216,  286 ;  2  Saund.  74,  n.  (2.)  However,  if  the  action  be 
brought  against  an  executor  or  administrator,  he  must  demur,  for  it  can- 
not be  taken  advantage  of  in  arrest  of  judgment,  or  upon  error :  ib.; 
Plow.  182. 

Wager  of  law  (of  which  the  deft,  may  avail  himself  in  debt  on  sim- 
ple contract)  having  sunk  into  disuse,  this  action  is  now  more  adopt- 
ed than  formerly,  and  is  often  to  be  preferred  to  assumpsit,  the  judg- 
ment being  final  in  the  first  instance,  3  Bl.  C.  347,  1  N.  R.  293,  1 
Saund.  216,  debt  on  a  deed  is  also  in  some  cases  preferable  to  an  action 
of  covenant  on  it :  ante,  84. 

.  It  is  the  only  remedy  against  a  devisee  of  land  for  a  breach  of  covenant 
by  devisor,  7  East,  12  Chit  PL  102 ;  and,  where  lessee  has  been  evicted 
from  part  of  the  premises  by  a  third  person,  for  an  apportionment  of  the 
rent:  2  East,  380,  579;  1  Chit.  PL  103. 

Form  of  Pleadings. 

Declaration.]  The  description  of  the  form  of  action  in  the  usual 
commencement  may  be  altogether  omitted :  11  East,  62.  .  The  debt  de- 
manded in  the  commencement  is  usually  the  aggregate  of  all  the  sums 
claimed  by  the  declaration  to  be  due ;  but  a  mistake  in  the  calculation 
of  such  sums  is  quite  immaterial :  11  East,  62;  1  H.  Bla.  249.  The  pit 
may  declare  in  the  detinet  only,  4  M.  &  S.  125,  Com.  D.  PL  2  W.  8;  and 
this  is  proper,  in  an  action  by  or  against  an  executor  or  administrator, 
unless,  indeed,  in  an  action  against  an  executor  on  a  judgment,  suggest- 
ing a  devastavit:  Rol.  Ab.  603 ;  Bac.  Ab.  Debt.  F. 

If  the  action  be  founded  on  a  simple  contract;  the  consideration  for  the 
contract  must  be  stated,  as  also  any  inducement  necessary  to  explain  the 
contract  or  consideration,  as  in  an  action  of  assumpsit,  see  ante;  and  it 
should  be  stated,  the  party  agreed  to  pay ;  stating  that  he  promised  to 
do  so  would  be  bad:  2  T.  R.  28,  30;  3  B.  &  A.  208;  2  B.  &  P.  78. 
If  the  action  be  founded  on  a  legal  liability,  the  same  should  be  stated, 
as  in  assumpsit,  omitting  the  promises.  In  declaring  on  the  common 
counts,  it  is  not  necessary  to  set  forth  the  nature  of  the  debt  with  more 
precision  than  in  assumpsit:  ante,  137;  2  T.  R.  28.  The  usual  con- 
clusion in  each  count,  that "  by  reason  whereof,  &c,  an  action  hath  ac- 
crued," &c.  is  unnecessary,  and  the  usual  breach  at  the  end  will  suffice : 
Gilb.  Debt.  414; 

In  declaring  on  a  specialty,  no  consideration  need  be  shown,  ante,  393, 
unless  where  the  performance  of  the  consideration  constitutes  a  condition 
precedent,  when  performance  of  such  consideration  should  be  stated. 
No  inducement  is,  in  general,  necessary;  when  inducement  should  be 
stated  in  debt  on  lease,  &c.,  see  post,"  Lease.79  The  4eed  itself  must 
be  declared  on,  except  in  the  instance  of  debt  for  rent,  1  N.  R.  104 ;  and 
in  other  instances  it  need  not,  ante,  392 ;  and  the  omission  to  set  out  the 
deed  is  mere  matter  of  form,  and  cured  by  general  demurrer :  4  ft  ft  C. 
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962.  It  should  be  stated  that  the  specialty  was  under  seal ;  but,  if  the 
words  describing  it  are  such  as  will  import  it  was  under  seal,  it  will  suf- 
fice, as  indenture,  deed,  or  writing  obligatory:  1  Saund.  290,  n.  (1), 
320,  n.  3.  If  the  deft,  by  his  pleading,  admit  the  sealing,  an  omission  to 
state  such  sealing  will  be  cured :  ib.,  2  Ld.  Raym.  1536.  We  have  already 
seen,  in  declaring  on  a  covenant,  how  to  set  forth  the  deed  itself;  and  the 
rules  there  stated  will  apply  here :  ante,  392. 

*It  is  necessary,  in  declaring  on  a  deed,  when  the  deed  is  the  [#406] 
foundation  of  the  action,  to  make  proftrt  of  it,  in  order  that  the 
court  may  judge  of  its  sufficiency,  10  Co.  92,  b.,  4  T.  R.  338 ;  it  is  unneces- 
sary when  the  deed  is  stated  only  as  inducement,  8  T.  R.  573,  or  where  the 
pit  has  no  right  to  the  possession  of  it,  or  counterpart :  1  Saund.  9,  a.  n.y  1. 
If  the  instrument  be  not  a  specialty,  a  profert  is  necessary :  2  Saund.  62, 

b.  n.,  5.  A  deed  operating  under  the  Statute  of  Uses  need  not  be  made 
profert  of ,  8  T.  R.  573, 1  Saund.  9,  n.  6./  nor  need  a  profert  be  made  in 
case  of  a  feoffment:  ib.;  3  T.  R.  156.  The  assignees  of  a  bankrupt  obligee 
need  not  make  a  profert  of  the  bond,  Cro.  Car.  209 :  and  see  other  instances 
when  a  profert  is  necessary;  Com.  D.  Plead.  0.  1. 

When  the  instrument  cannot  be  made  profert  of,  on  account  of  its  being 
lost,  &c,  or  in  deft.'s  possession,  &c.,  such  fact  should  be  stated  as  an  ex- 
cuse for  not  making  profert,  3  T.  R.  151,  2  H.  B.  259 ;  for  if  the  pit  pro- 
fess to  produce  the  instrument  when  he  cannet  do  so,  the  deft  is  entitled 
to  oyer;  and  if  he  plead  non  est  factum,  the  pit  would  be  non-suited  at 
the  trial  4  East,  585 ;  1  Esp.  Rep.  337.  The  omission  of  a  profert  can 
only  be  taken  advantage  of  by  special  demurrer :  4  &  5  Anne,  e.  16 ; 
Com.  D.  Plead,  s.  17.  Though  a  profert  be  made,  if  it  was  unneces- 
sary, it  will  not  entitle  deft,  to  oyer:  2  Salk.  497;  1  Saund.  9,  b.  n.,  1; 
1  T.  R.  149. 

In  declaring  on  a  record,  the  circumstances  or  consideration  on  which 
the  record  was  founded  need  not  be  stated :  1  Chit  PL  320.  Unless  the 
record  be  stated  as  matter  of  inducement  only,  it  is  necessary  to  refer  to  it 
by  the prout patet  per  recordum:  Co.  Lit  303,  •a.;  A  Ld.  Raym.  35;  3 
Salk.  505 ;  Gilb.  12;  Willes,  127 ;  3  B.  &  C.  2.  An  omission  of  this,  how- 
ever, can  only  be  taken  advantage  of  by  special  demurrer:  4  &  5  Anne, 

c.  16, 11  East,  565.  As  to  the  mode  of  framing  declarations  on  recog- 
nisances or  judgments,  see  post,  those  titles. 

The  mode  on  framing  a  declaration  on  a  statute  will  be  found,  post, 
«  Statute." 

There  is  nothing  peculiar  relating  to  the  statement  of  the  breach ;  and 
the  usual  conclusion,  "  yet  the  said  deft.,  although  often  requested,  &c, 
hath  not,  &c.:"  will,  in  most  cases,  suffice.  The  amount  of  the  damages 
inserted  at  the  conclusion  is  immaterial 

Pi»£A.J  In  debt  on  simple  contract  or  legal  liabilities,  or  for  an  escape, 
or  on  a  penal  statute,  or  when  a  deed  is  mere  inducement  to  an  action,  the 
general  issue  is  nil  debet,  and  is,  in  such  oases,  the  proper  plea.  The  lan- 
guage of  this  plea  puts  in  issue  the  existence  of  the  debt  at  the  time  of 
bringing  the  action;  and,  consequently,  any  matter  may  be  given  in  evi- 
dence under  this  plea  which  shows  that  nothing  was  due  at  that  time ;  as, 
performance,  or  a  release,  or  other  matter  in  discharge  of  the  action;  1  Ld. 
Raym.  566.  A  tender  must  be  pleaded  specially,  and  a  set-off  must,  as  in 
assumpsit,  be  either  pleaded,  or  notice  thereof  given :  1  Chit  PL  422.    If 
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the  instrument  declared  on  be  stated  merely  as  inducement  to  the  action, 
the  plea  of  nil  debet  will  suffice,  as  in  an  action  on  a  simple  contract  of 
legal  liability;  and  under  it  deft,  may  adduce  the  same  kind  of  proof  as  he 
might  in  the  latter  form  of  action :  1  Chit.  PL  423.  The  plea  of  nil  debet 
is,  on  the  other  hand,  improper,  when  the  specialty  declared  on  is  the  foun- 
dation of  the  action,  1  Saund*  38,  n.  3, 2  Saund.  187,  2;  and  pit  should, 
in  such  case,  demur  to  such  plea:  otherwise  he  will  have  to  prove  every 
allegation  in  his  declaration:  and  the  deft,  may  avail  himself  of  any  ground 
of  defence  which  he  might  take  advantage  of  under  the  plea  of  nil  debet 
in  other  cases :  5  Esp.  Rep.  38 ;  2  Saund.  87,  a. 

The  plea  ofnon  est  factum  is  proper  when  the  specialty  stated  is  the 
foundation  of  the  action,  and  deft  contends  that  he  did  not  execute  it,  or 
that  it  is  void  in  law,  Steph.  PL  176,  or  was  not  duly  stamped,  fcc,  6  T. 
R.  317*  or  that  it  varies  from  the  declaration,  11  Ea&t,  633,  1  Camp.  70. 
Com.  D.  PL  2  W.  18,  6  Taunt  394,  4  M.  &  S.  470,  5  Moo.  164, 
[*407]  *l  Stark.  294, 2  D.  &  R.  662.  It  is  also  a  good  plea  when  the 
pit's  profert  cannot  be  proved  as  stated:  4  East,  585.  If  the 
deed  stated  in  the  declaration  vary  from  the  original,  the  deft  may  take 
advantage  of  it,  merely  by  pleading  non  est  factum,  or  may  crave  oyer, 
set  it  out,  and  demur.  If  he  set  it  out  on  oyer  without  demurring,  he  can- 
not take  advantage  of  the  variance  on  craving  oyer  and  setting  it  out,  as 
the  deed  becomes  part  of  the  declaration :  4  B.  &  C.  741 ;  ante,  393.  The 
deft,  may  give  in  evidence  under  it  that  the  deed  was  delivered  as  an 
escrow,  4  Esp.  Rep.  255 ;  to  a  third  person,  or  that  it  was  void  at  common 
law,  ab  initio,  2  Stark,  35 ;  being  obtained  by  fraud,  or  made  by  a  married 
woman,  2  Camp.  272 ;  lunatic,  2  Str.  1 104,  &c;  or  that  it  became  void  after 
it  was  made,  and  before  the  commencement  of  the  action:  5  Co.  119.  Or, 
if  he  were  competent  to  execute  the  deed,  that  he  was  misled  at  the  time 
of  execution  as  to  its  legal  effect :  Edwards  v.  Brown,  1  Younge  &  Jerv. 
307.  But  he  cannot  give  in  evidence  under  it  that  the  deed  was  voidable : 
as,  by  infancy,  2  Salk.  675 ;  duress,  2  Inst.  482-3;  per  minas,  ib.,  &c. ;  or 
that  it  was  void  by  act  of  Parliament,  5  Co.  119,  a.,  as  by  the  statutes  of 
usury,  1  Str.  498,  or  gaming,  &c.  In  these  cases,  therefore,  the  deft,  must 
plead  specially;  so  he  must  plead  payment  at  or  after  the  day  of  perform- 
ance, any  matter  in  excuse  of  performance ;  or  as  non  damnijicatus  to 
a  bond  of  indemnity,  no  award  to  an  arbitration-bond,  or,  to  a  bail-bond, 
no  process  to  arrest  the  deft. :  Say.  1 16,  &c  He  must  also  plead  specially, 
in  discharge  of  the  action,  a  tender  or  set-off;  and  see,  further,  the  different 
titles  throughout  the  work. 

In  debt  on  record,  when  it  is  the  foundation  of  the  action,  nul  tiel  record 
is  the  proper  ple&,  where  there  is  either  no  record  at  all,  or  one  different 
from  that  which  the  pit  has  declared  on :  3  Mod.  41.  But,  as  this  plea  only 
goes  to  the  existence  of  the  record,  the  deft,  must  plead  payment,  or  any 
matter  in  discharge  of  the  action ;  and,  if  an  action  of  debt  be  brought  here 
on  a  judgment  in.  Ireland,  the  plea  of  nul  tiel  record  must  conclude  to  the 
country:  5  East,  473.    See  further,  "Recognizance"  "Judgment." 

Nil  debet  is  the  proper  plea  in  debt  on  a  statute :  1  T.  R.  462 ;  Bac  A. 
Pleas,  L.  Com.  D.  Plead,  2,  s.  11, 17.  In  some  cases,  the  plea  of  "not 
guilty"  will  do :  ib.  The  statute  of  Limitations  may,  in  such  action  be 
given  in  evidence  under  this  plea :  2  Saund.  63. 

Replication.]    In  debt  on  simple  contract,  the  replications  are  similar 
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to  those  in  assumpsit :  post,  "  Replication."  In  debt  on  a  specialty,  if 
fraud  or  duress  be  pleaded,  the  pit.  may  reply  that  it  was  duly  or  freely 
obtained :  Com.  D.  Plead.,  2  W.  19,  20.  To  a  plea  of  usury,  gaming,  &c, 
he  traverses  the  illegality  of  the  contract;  to  a  plea  of  set-off  to  debt  on 
bond,  the  replication  may  either  deny  the  subject  matter  of  the  dfeft.'s  set- 
off, or  allege  that  more  was  due  on  the  bond  than  the  sum  mentioned : 
Summons  v.  Knox,  3  T.  R.  65.  The  only  replication  to  a  plea  of  solvit 
ad  or  post  diem,  is  a  denial  of  the  payment :  Turner  v.  Macnamara,  5 
Moo.  198 ;  2  Chit.  Rep.  697,  .9.  c.  As  to  replications  to  debt  on  annuity, 
ante, "  •Annuity."  As  to  replications  assigning  breaches  under  8  And  9 
W.  3,  c.  11,  s.  8,  ante,  "  Bond."  To  a  plea  of  nul  tiel  record,  the  repli- 
cation must  state  there  is  such  a  record ;  and  conclude,  prout  patet  per 
recordum,  with  a  prayer  that  it  may  be  fnspected,  &c.  Com.  D.  Plead,, 
2  W.  13;  and  see  further,  post,  "Judgment,"  "Recognizance,"  "  Sta- 
tute." 


Precedents.  • 

PRAECIPE   TOR  ORIGINAL  IN  DEBT. 

t    London  to  wit  (venue  in  action).  Command  C.  D.,  late  of ,  merchant  (place  of 

abode  and  addition),  that,  justly  and  without  delay,  he  render  unto  A.  6.  the  sum  of 
£— — ,  (the  amount  to  be  claimed  in  declaration),  of  good  and  lawful  money  of  Great 
Britain,  which  he  owes  to  and  unjustly  detains  from  him,  as  it  is  said ;  and  unless,  &c.  (Am 
to  the  precipe  in  general,  see  post, "  Precipe."  It  does  not  disclose  the  cause 
of  action  which  afterwards  appears  in  the  declaration.  *The  capias  on  the  £*408J 
pracipe  is  as  follows:)  George  the  Fourth,  by  the  grace  of  God,  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,  to  the  sheriffs  of  Lon- 
don, greeting.  We  command  you,  that  you  take  C.  D.,  late  of——,  in  your  county, 
merchant  (as  in  praecipe),  if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  bo  that 
von  may  have  his  body  before  us  (or,  if  in  C.  P.,  "  before  our  justices  of  the  bench  at 
Westr."),  on  —  wheresoever  we  shall  then  be  in  England,  to  answer  A.  B.  of  a  plea, 
that  he  render  to  the  said  A.  B.  the  sum  of  £  »  (as  in  praecipe),  of  jjood  and  lawful 
money  of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him,  as  it  is  said, 
and  have  there  this  writ    Witness,  &c. 

DECLARATION  THEREON. 

In  the  K.  R  (or  C.  P.)  Term,  9  Geo.  4 

London  to  wit  (venue,)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea,  that  he  render 

onto  the  said  A.  B.  the  sum  of  £ (aggregate  amount  of  all  the  -sums  claimed  in 

declaration,  ante,  406),  of  good  and  lawful  money  of  Great  Britain,  which  he  owes  to  and 
unjustly  detains  from  him;  and  therefore  the  said  A.B.,  by ,  his  attorney, com- 
plains, for  that  whereas,  &c.  (State  the  bond,  or  other  debtor  cause  of  action, fully,  for 
which  see  the  various  titles  of  actions  throughout  the  work,  and  conclude  as  follows:) 
Whereupon  the  said  A.  B.  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the 

amount  of  &- (nominal,  ante,  406);  and  therefore  he  brings  his.  suit,  &c.     (Omit 

pledges.) 

COMMENCEMENT  AND  CONCLUSION  OF  DECLARATION   IN  DEBT  IN  K.   B.   BY  BILL. 

In  the  K.  B.  (or  C.  P.)  ,  9  Geo.  4. 

(Venue)  (to  wit),  A.  B.  complains  of  C.  D.  being,  &c.  (as  usual  in  K.  B.,  post,  "  De- 
claration") of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ ,  of  lawful  money 

of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him.  For  that  whereas, 
Slc  (Conclude  as  usual  in  K.  B., post,  " Declaration") 

THE  LIRE   IN  O.   P. 

la  the  C.  P.  Term,  9  Geo.  4. 

(Venue)  (to  wit),  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea,  that  he  render  to 
him  the  sum  of  J&- — ,  of  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly 
vol.  I.  59 
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detains  from  him;  and  thereupon  the  said  A.  B.,  by  — — ,  his  attorney,  complains, 
for  that  whereas,  &c.    (Conclude  as  usual  in  C.  P.,  post,  "  Declaration.") 

THE  LIKE  IN  DEBT,  QUI  TA'tf,  IN  K.  B. 

In  the  K.  B. 
(Venue)  (to  wit),  A.  B.,  who  sues  as  well  for  our  sovereign  lord  the  king  (or,"  for  the 

poor  of  the  parish  of ,  in  the  county  of ,")  as  for  himself  in  this  behalf, 

complains  of  C.  D.,  being  in  the  custody,  &c,  of  a  plea,  that  he  render  to  our  said  lord 
the  king  (or,  "  to  the  poor  of  the  aforesaid  parish1'),  and  to  the  said  A.  B.,  who  sues  as 
aforesaid,  the  sum  of  £—,  of  lawful  money  of  Great  Britain,  which  he  owes  to  and 
unjustly  detains  from  them,  for  that  whereas,  &c.  (See  post,  "  Statutes")  And  there- 
fore, as  well  for  our  said  lord  the  king  (or,  "  for  the  poor  of  the  parish  of "),  ■» 

for  himself  in  this  behalf,  he  brings  his  suit,  &&    Pledges,  &c. 

THE  LIKE  IN  DEBT,  QUI  TAM,   IN  C.   P. 

Tn  the  C.  P.  Term,  9  Geo.  4. 

(Venue)  (to  wit,)  C.  D.  was  summoned  to'  answer  A.'  B.,  who  sues  as  well  for  our 

sovereign  lord  the  king  (or, "  for  the  poor  of  the  parish  of » in  the  county  of >w 

as  for  himself  in  this  behalf,  of  a  plea,  that  he  render  to  our  said  lord  the  king  (er,  "to 
the  poor  of  the  said  parish"),  and  to  the  said  A.  B.,  who  sues  as  aforesaid,  the  sum  of 
j£— ,  of  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from 
him ;  and  thereupon  the  said  A.  B.t  by f  his  attorney,  complains,  for  that  where- 
as, &c.  (See post,  " Statute")  Wherefore, as  well  for  our  said  lord  the  king,  (or,  "for 
the  poor  of  the  parish  of ")  as  for  himself  in  this  behalf,  be  brings  bis  suit.&c 

INDEBITATUS  COUNT,  IN  DEBT. 

For  that  whereas  (or,  if  this  be  not  the  first  count,  say,  "and  whereas  also")  the  said 

deft,  heretofore,  to  wit,  on  the  —  day  of — ■— »  A.  D. (or,  if  a  day  km 

f*409]   been  already  mentioned,  say,  "  afterwards,  to  wit,  on  the  *day  and  year  afore- 
said") at  (venue,)  was  indebted  to  the  said  pit  in  the  sum  of  £ ,  of  law* 

ful  money  of  Great  Britain  (or,  "  like  lawful  money")  for  (here  state  the  subject-matter 
of  the  debt,  as  in  assumpsit — see  the  various  forms  under  the  different  titles  of  actions 
throughout  the  work,)  and  at  his  special  instance  and  request,  and  to  be  paid  by  the  said 
deft,  to  the  said  pit,  when  he,  the  said  deft,  should  be  thereunto  afterwards  requested. 
Whereby,  and  by  reason  of  the  said  (or, "  said  last-mentioned")  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  bath  accrued  to  the  said  pit,  to  demand  and  have 
of  and  from  the  said  deft.,  the  said  last-mentioned  sum  of  £—,  parcel  (or,  u  other  par- 
cel") of  the  said  sum  above  demanded. 

QUANTUM  MERUIT  THEREON. 

And  whereas,  also,  afterwards,  to  wit,  on  the  day  and  year  (last)  aforesaid,  at  (venue) 
aforesaid,  was  indebted  to  the  said  pit.  in  the  sum  of  J&- — ,  of  like  lawful  money,  for 
(state  the  subject-matter  of  the  quantum  meruit,  as  in  assumpsit,  and  see  the  various  tides 
of  actions  throughout  the  work.  It  is  questionable  whether  the  quantum  meruit  count 
is  tenable  in  an  action  of  debt ;  and  in  case  of  a  judgment  by  default,  it  would  require 
an  inquiry  to  be  executed)  he,  the  said  deft.,  undertook,  and  then  and  there  agreed  to 
pay  to  the  said  pit.  so  much  money  as  he  therefore  reasonably  deserved  to  have  of  the 
said  deft,  when  he,  the  said  deft,  should  be  thereunto  afterwards  requested.  And  the 
said  pit.  avers,  that  he  therefore  reasonably  deserved  to  have  of  the  said  deft  the  further 

sum  of  £ ,  of  like  lawful  money,  to  wit,  at  (venue)  aforesaid,  whereof  the  said  deft. 

afterwards,  to  wit,  on  the  day  and  year  (last)  aforesaid,  there  had  notice,  whereby  and  by 
reason  of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly  unpaid,  an 
action  hath  accrued  to  the  said  pit  to  demand  and  have  of  and  from  the  said  deft,  the 
said  last-mentioned  sum  of  £ ,  other  parcel  of  the  said  sum  above  demanded. 

.  See  the  various  descriptions  of  debt  under  the  titles  of  actions  throughout  the  work. 
The  common  counts  for  money  lent,  &c,  and  account  stated,  will  be  found  under  those 
titles. 

PLEA  OF   NIL  DEBET. 

In  the  K.  B.  (or  C.  P.)  — > Term,  9  Geo.  4. 

C.  D. }     And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong 

ate.  >  and  injury,  when,  &c,  and  says,  that  he  does  not  owe  the  said  sum  of  money 
A.  B.  )  (or,  the  said  sum  of  £•• )  above  demanded,  or  any  part  thereof,  in  manner  and 
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form  as  the  said  pit  hath  above  thereof  complained  against  him ;  and  of  this  he,  the  said 
deft.,  puis  himself  upon  the  country,  &c. 


PLEA  OF  NIL  DEBET  IN  QUI  TAM. 

In  the  R.  R  (or  C.  P.,  or  Exchq.)  Term,  9  Geo.  4. 

C.  D.  }     And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong 

ats.   >  and  injury,  when,  &c,  and  says,  that  he  does  not  owe  to  our  said  lord  the  king 

A.  B. )  (or,  "to  the  poor  of  the  parish  of ,  in  the  county  aforesaid")  and  to  the 

said  pit  who  sues  as  aforesaid,  or  to  either  of  them,  th$  said  sum  of  money,  (or,  "  the  said 
turn  of  £ — ")  above  demanded,  or  any  part  thereof,  in  manner  and  form  as  the  said  pit, 
who  sues  as  aforesaid,  hath  above  thereof  complained  against  him ;  and  of  this  he  puts 
himself  upon  the  country,  &c. 

NON  EST  FACTUM. 

In  the  K.  B.  (or  C.  P.)  —  Term,  0  Geo.  4. 

C.  D.  )     And  the  said  deft,  by »  his  attorney,  comes  and  defends  the  wrong 

ats.  >  and  injury,  when,  &c.,  and  says,  that  the  said  supposed  writing  obligatory  (or 
A.  B.  )"  indenture,"  or  "  articles  of agreement")  is  not  his  deed,  and  of  this  he  puts 
himself  upon  the  country,  &c. 

NON   EST  FACTUM,  CRAVING  OYER  OF  THE  BOND  AND  CONDITION. 

C.  D.  ~)  And  the  said  deft  by  £.  F.,  his  attorney,  comes  and  defends  the  wrong  and 
ats.  £  injury,  when,  &c.,  and  craves  oyer  of  the  said  supposed  writing  obligatory,  in 
A.  R  j  the  said  declaration  mentioned,  and  it  is  read  to  him,  &c. ;  he  also  craves  oyer  of 
the  condition  of  the  said  supposed  writing  obligatory,  and  it  is  read  to  him  in  these 
words:  whereas,  &c.  (here  set  forth  the  condition,  with  the  recitals,  if  any, 
verbatim,)  which  ♦being  read  and  heard,  the  said  deft  says  that  the  said  sup-  I"*410l 
posed  writing  obligatory  is  not  his  deed;  and  of  this  he  puts  himself  upon 
the  country,  &c. 

COMMENCEMENT  OF  PLEA  OF  ONERARI  NON. 

C.  D.  )     And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong  and 

ats.  >  injury,  when,  &c.,  and  says,  that  he  ought  not  to  be  charged  with  the  said  debt, 
A.  B.  S  hy  virtue  of  the  said  supposed  writing  obligatory  (or  "  indenture,"  according'  to 
declaration,)  because  he  says,  (here  insert  the  subject-matter  of  the  idea,  which  una  be 
found  under  the  various  titles  of  defences  throughout  the  work;)  ana  this  the  said  deft 
is  ready  to  verify :  wherefore  he  prays  judgment,  if  he  ought  to  be  charged  with  the 
said  debt,  by  virtue  of  the  said  supposed  writing  obligatory  (or  "  indenture,"  according 
to  fact,)  &c. 

Replications.]    These  will  be  found  under  "Replication"  and  the  various  titles  of 
defences  throughout  the  work. 


Evidence. 

Debt  on  simple  contract,  in  respect  to  the  evidence,  differs  nothing  from 
the  action  of  assumpsit;  and  the  rules  for  settling  the  evidence  under  that 
head  will  here  apply,  ante,  "^Assumpsit,"  and  the  titles  of  different 
actions  in  the  work.  As  to  the  general  evidence  in  debt  on  bond  or  deeds, 
see  "  Bond,"  "Deed."  For  the  evidence  under  different  defences,  see  the 
various  titles  of  defences  in  the  work. 
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DECLARATION. 

Nature  and  *Form  of,  in  general,  410. — Title  of  Court,  ib. — Title  of 

Term,  41 1.— The  Venue,  412. — Names  of  Parties,  414. — Mode  in 

which  Deft,  brought  into  Court,  ib. — Recital of  Cause  of  miction, 

.    415. — Exposition  of  Cause  of  Actum,  ib. — Severed  Counts,  417. — 

The  Conclusion,  418. 

Precedents  of  Covenants,  and  Conclusions  of  Declarations,  419. 


Nature  and  Form  of 

The  declaration  in  pleading  is  a  statement  in  legal  foi;m  by  the  pit.  of 
his  cause  of  complaint  against  deffa  It  would  be  extending  this  work 
beyond  its  intended  limits,  to  enter  into  a  detail  of  all  the  general  requisites 
of  a  declaration ;  these  will  be  found  ably  collected  in  1  Chit  PL  222  to 
233.  The  particular  parts  to  be  attended  to  are  the  title  of  the  court  and 
term :  the  venue,  the  names  of  the  parties,  the  mode  in  which  deft,  was 
brought  into  court,  the  recital  of  the  cause  of  action,  the  exposition  of  such 
cause  of  action,  and  lastly,  the  conclusion;  which  points  we  shall  consider 
in  the  above  order. 

*  THtle  qf  Court.']  The  name  of  the  court  in  which  the  action 
[*411]  is  brought  should  regularly  be  stated.  In  the  King's  Bench, 
when  the  proceedings  are  by  original,  and  in  the  Common  Pleas 
and  Exchequer,  the  name  of  the  court  is  mentioned  in  the  declaration,  as, 
"  In  the  King's  Bench,"  «In  the  GL  P."  &c.  In  the  King's  Bench,  when 
the  proceedings  are  by  bill,  the  declaration  is  entitled  with  the  name  of 
the  prothonotary,  or  chief  clerk,  for  enrolling  pleas  in  civil  causes  between 
party  and  party,  and  particularly  by  bill. 

Title  of  Term.]  In  general,  the  declaration  should  be  entitled  of  the 
term  in  which  the  writ  is  returnable,  Smith  v.  Mullet,  3  T.  R.  624 ;  but, 
if  the  pit.  do  not  declare  until  after  the  deft,  has  appeared,  it  may  be  enti- 
tled of  the  term  of 'such  appearance ;  and,  if  not  entitled  of  either  of  these 
terms,  it  is  irregular,  and  subsequent  proceedings  thereon,  on  a  judgment 
by  default,  may  be  set  aside :  Topping  v.  Page,  1  Marsh.  341 ;  ST.  R. 
624.  And,  when  the  party  is  held  to  bail,  the  declaration  filed  absolutely 
should  not  be  entitled  on  a  day  previous  to  that  of  filing  and  putting  in 
bail :  8  T.  R.  458 ;  Tidd,  428.  Where  there  are  more  defts.  than  one, 
and  one  of  them  cannot  be  served  or  arrested  on  the  first  process,  and  he 
be  served  with  an  alias  returnable  in  a  subsequent  term,  the  declaration 
should  be  entitled  of  such  term :  3  T.  R.  627 ;  Tidd.  428 :  1  Bing.  48. 
And,  where  one  of  several  defts.  has  been  outlawed,  the  declaration  must 
be  entitled  after  such  outlawing  is  complete :  1  East,  133.  In  K.  B.,  by 
bill,  a  declaration,  by  the  by,  may  be  entitled  of  the  second  term  after  the 
process  was  returnable :  3  T.  R.  627.  In  proceeding  by  bill  against  an 
attorney,  the  marshal,  warden,  or  a  prisoner,  in  vacation,  on  a  cause  of 
action  accruing  in  such  vacation,  the  bill  must  be  entitled  of  the  preceding 
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term,  and  prefaced  with  a  special  memorandum,  showing  the  actual  time  ' 
of  filing  the  bill:  2  Saund.  1,  n.  I.    A  bill  filed  against  either  of  such 
parties,  between  the  essoign  and  first  day  of  a  term,  may  be  entitled  of 
that  term :  4  Moo.  425 ;  2  B.  &  B.  51,  s.  c. 

When  the  cause  of  action  occurred  on  or  before  the  first  day  of  the 
term-,  the  declaration  may  be  entitled  generally  of  the  term,  IT.  R.  116, 
3  Stark.  138 ;  but,  if  the  cause  of  action  accrued,  or  the  pit.  wishes  to  avail 
himself  of  some  promise  or  acknowledgment  made,  or  tort  committed, 
subsequently  to  that  day,  the  declaration  should  be  entitled  specially  of 
the  day  of  filing  or  delivering  it :  thus, "  Wednesday  next  after  fifteen 
days  of  Easter,"  or  on  some  other  certain  day  in  term  after  the  cause 
of  action  accrued;  ib.y  1  Saund.  40,  n.,  2  ib.f  171,  c,  otherwise,  the 
pit.  would  be  non-suited,  or  precluded  from  showing  such  promise,  ac- 
knowledgment, or  tort,  at  the  trial,  if  he  did  not  show  the  real  day  of 
filing  or  delivering  the  declaration,  by  the  issuing  of  the  writ  or  other- 
wise: 2  Saund.  1,  n.;  1  Burr.  1241 ;  1  W.  Bl.  R.  312;  B.  N.  P.  137; 
5  B.  &  C.  152.  A  special  memorandum  is  also  frequently  advisable,  in 
order  to  avoid  the  necessity  of  proving  the  suit,  (see  "Process"),  as  where 
the  time  limited  for  bringing  the  action  does  not  expire  till  after  the  first 
day  of  the  term:  2  Saund.  l>c.d.;2  East,  574;  1  R  &  P.  263;  ante, 
"Attorney."  But  this  special  memorandum  is  not  necessary,  if  the  decla- 
ration be  on  or  state  some  proceeding  of  record,  referring  the  filing  of  the 
declaration  to  some  subsequent  day  of  the  term,  as  in  a  declaration  on  a  set. 
fa.:  2  W.  Bl.  R.  735;  3  Wils.  154;  see  2  Lev.  13,  176 ;  1  Vent.  264. 
In  a  declaration  in  ejectment,  the  declaration  should  be  entitled  of  the 
preceding  term  to  that  in  which  deft,  is  to  appear  to  it,  and  this  though 
the  declaration  be  laid  on  a  day  subsequent  to  such  term :  Run.  Inject. 
208-9, 217.  Where  a  cause  of  action  arose  on  the  29th  Jan.,  being  the 
first  day  of  the  fourth  year  of  the  reign  of  George  the  Fourth,  and  the 
declaration  was  entitled,  "  Saturday  next  after  fifteen  days  of  St.  Hilary, 
in  H.  T.,  3  6.  4,"  which  would  be  the  1st  Feb.  in  the  fourth  year  of  the 
reign,  the  court  held  the  title  sufficient,  even  on  special  demurrer :  2  D. 
&R.  868. 

If  the  declaration  be  entitled  generally  of  the  term,  and  it  appear 
upon  the  face  of  it  that  the  cause  of  action  accrued  subsequently  to  that 
day,  the  deft,  may  demur  specially:  Pughv.  Robinson,  I  T.  R.  116; 
1  Str.  21.  But  the  objection  appears  to  be  cured  by  verdict,  and  a  judg- 
ment cannot  (at  all  events,  if  proper  steps  be  taken  by  pit)  be  arrested 
for  it:  1  Chit  PL  237.  Andr.  13,  250;  Cro.  E.  325;  Cro.  C.  272,  282; 
Carth.  113;  B.  N.  P.  137;  Tidd.  428.  It  is  no  period  for  bringing  a 
writ  of  error,  1  Mc.  &  Y.  202, 2  Bing.  469,  s.  c;  and  this,  though 
the  action  was  *in  an  inferior  court :  3  B.  &  A.  605 ;  1  Wils.  180.  [*412] 
By  statute  39  and  40  6.  3,  c.  105,  an  objection  of  this  nature  is 
aided  in  the  C.  P.  at  Lancaster.  The  objection  may  be  cured  by  a  plea, 
confessing  and  avoiding  the  cause  of  action,  as  a  plea  of  son  assault 
demesne:  2  Str.  1271.  If  the  objection  do  not  appear  on  the  face  of  the 
pleadings,  the  pit.  would  be  nonsuited  at  the  trial,  if  he  did  not  prove  the 
declaration  was  filed  or  delivered  before  the  cause  of  action  accrued, 
supra;  or  if,  in  fact,  the  cause  of  action,  in  an  action  in  K.  B.  by  bill, 
accrued  after  the  filing  or  delivery  of  declaration,  or  after  the  issuing 
the  writ,  in  proceedings  by  original  or  in  C.  P.,  the  deft,  might  plead 
that  fact  in  abatement,  Com.  D.  Abatement,  G.  6,  or  pit.  would  be  non- 
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suited:  2  Sannd.  1,  n.  1;  Burr.  1241 ;  1  Bl.  R.  312.  The  pit.  may,  at 
all  times,  amend,  Tidd.  428,  1  Wils.  78,  7  T.  R.  474,  except,  perhaps, 
in  a  penal  action:  6  Taunt.  19;  1  Marsh.  419,  s.  c.  Where  the  decla- 
ration is  entitled*  generally  of  the  term,  or  of  a  day  before  it  was  actually 
filed  or  delivered,  so  that  thereby  deft,  may  be  put  to  some  trouble  or 
prejudice,  the  court  will  order  pit.  to  entitle  it  of  the  day  of  such  filing  or 
delivery:  Tidd.  428;  1  Chit.  PI.  239.  As,  where  the  declaration  is 
entitled  of  the  term  generally,  and  the  deft,  pleads  plene  administravit, 
C.  T.  Hardw.  141,  or  a  tender  made  before  the  exhibiting  the  declaration, 
upon  which  he  would  give  in  evidence  a  tender  made  between  the  first 
day  of  the  term,  to  which  the  declaration  relates,  and  the  day  of  suing  out 
the  writ,  he  has  a  right  to  call  on  the  pit.  to  entitle  his  declaration  spe- 
cially :  1  Wils.  39,  304 ;  1  Str.  638,  s.  c.  Deft.,  however,  may  always, 
for  the  purposes  of  his  defence  or  otherwise,  plead,  or  show  in  evidence  at 
the  trial,  3  Burr.  1241,  4  Esp.  Rep.  72,  when  in  fact  the  declaration  was 
filed  or  delivered,  as,  by  proving  the  writ,  or  the  like,  5  B.  &  C.  149, 
Tidd.  428 ;  see  "  Process;99  the  title  of  the  declaration  being  mere  prima 
facie  evidence  of  the  day  of  the  filing  or  delivery  of  it :  ib. 

Venue.]  After  the  statement  of  the  title  of  the  court  and  term,  follows 
the  statement  of  the  venue,  which  is  inserted,  first  in  the  margin,  and 
afterwards  in  the  body  part,  of  the  declaration.  With  respect  to  what 
venue  should  be  stated,  it  should  be  the  county  wherein  the  trial  of  the 
action  will  take  place. 

Some  actions  are  transitory,  others  local.  Where  the  cause  of  action 
might  have  arisen  in  any  county,  the  venue  is  transitory ,  and  the  action 
may  be  brought  in  any  county;  therefore,  actions  on  contracts,  as  on  a 
covenant  between  the  original  parties  and  their  covenantors  to  it,  debt  or 
assumpsit,  for  use  and  occupation,  on  bail-bonds,  bills,  and  all  other  such 
contracts,  detinue*  &c,  5  Taunt.  29,  Co.  D.  N.  12,  1  Saund.  74,  241,  A., 
Fort.  366,  Str.  727,  or  for  injuries  ex  delicto  to  the  person  or  personal 

I>roperty,  as  assaults,  batteries,  false  imprisonment,  Cowp.  161,  slander, 
ibel,  1  T.  R.  571,  trover,  Co.  D.  Action,  K  12,  escapes,  &c,  1  Wil* 
336,  are  transitory,  and  may  be  laid  in  any  county.  And  it  makes  no 
difference  whether  such  contract  were  entered  into,  Com.  D.  Action,  N. 
12,  1  Saund.  74,  241,  b.,  Cowp.  180,  or  such  tort  committed,  out  of  the 
kingdom,  Cowp.  161,  Com.  D.  Action^  N.  12,  W.  Bl.  R.  1058,  or  jurisdic- 
tion of  the  king's  courts,  ib.;  and  this,  though  the'  action  be  against  a 
member  of  Parliament :  4  East,  162. 

The  venue  is  local,  and  must  be  laid  in  the  county  where  the  cause  of 
action  accrued,  when  such  cause  of  action  could  only  have  arisen  in  a  par- 
ticular county;  such  as  action  for  injury  to  real  property,  actions  of  eject- 
ment, and  all  real  and  mixed  actions :  therefore,  an  action  of  trespass  to 
real  property,  or  case  for  a  nuisance  to  at,  1  Taunt  379,  must  be  brought 
in  the  county  where  the  property  is  situate.  So  must  an  action  for 
waste,  or  injury  to  a  watercourse,  right  of  common,  way,  &c,  ib.    Aud,  if 

ah  injury  be  committed  to  l&nd  out  of  the  jurisdiction  of  our  courts, 
[*413]  or  out  of  the  kingdom,  the  pit.  has  no  remedy  here,  if  there  *be  a 

court  of  justice  to  resort  to  where  the  land  is  situate :  4  T.  R. 
503;  1  Str.  646.  The  venue  is  local  in  replevin:  1  Saund.  347,  n.  1. 
Where  an  injury  has  been  committed  in  one  county  to  real  property 
situate  in  another,  or  wherever  the  action  is  fouuded  .upon  two  or  more 
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material  facts  which  took  place  in  different  counties,  the  venae  may  be 
laid  in  either:  2  Taunt.  252 ;  2  T.  R.  238.  If  there  be  a  contract  inde- 
pendent of  the  tort,  whereon  the  pit.  may  found  his  action  and  bill,  the 
action  thereon  is  transitory,  see  1  Taunt.  379,  and  the  parties  may,  by 
the  leave  of  the  court,  try  a  local  action  in  another  county,  such  consent 
appearing  on  the  record:  Co.  Lit.  1256,  126,  a.  n.  1,  in  T.  R.  372.  . 

In  an  action  upon  a  lease,  for  rent,  not  repairing,  &c,  when  the  action 
is  folded  on  the  privity  of  estate,  and  not  upon  the  privity  of  contract, 
it  is  local,  and  the  action  must  be  brought  in  the  county  where  the  estate 
lies,  1  Saund.  241,  b.  (6;)  as,  if  the  action  be  against  the  executor  of  the 
lessee,  as  assignee  upon  the  privity  of  estate,  it  is  local,  2  Lev.  80;  so  in 
debt,  by  the  assignee,  Cro.  C.  183, 1  Wils.  165,  or  devisee,  W.  Jon.  43,  oC 
the  lessor  against  the  lessee,  which  is  founded  on  the 'privity  of  estate,  the 
action  is  local.  So,  in  debt  or  covenant  by  the  lessor,  6  Mod.  194,  or  his 
personal  representatives,  Latch.  197,  or  by  the  grantee  of  the  reversion, 
Carth.  182, 3  Mod.  336,  7  T.  R.  583,  against  the  assignee  of  the  lessee,  the 
venue  is  local.  See  further,  as  to  the  venue  in  actions  on  leases,  post, 
«  Leased 

An  action  for  breach  of  a  custom  or  by-law  is  local;  but  an  action  of 
debt  on  a  charter  is  not :  2  Bl.  1068.  Debt  for  a  copyhold  fine  is  local : 
Entr.  177;  1  Chit.  PI.  243.  Debt  for  arrears  of  a  rent  charge  against  the 
pernor  of  the  profits,  is  local:  Hob.  37. 

In  an  action  on  a  record,  the  venue  is  local  and  must  be  laid  in  the 
county  where  the  record  is :  post,  "  Recognisance"  "  Judgment" 

In  all  actions  on  penal  statutes,  the  same  is  local,  31  Eliz.  c.  5,  s.  2, 21 
Jac.  1,  e.  4.  s.  2, 3  M.  &  S.  429 ;  5  M.  &  S.  427;  but,  in  actions  on  statute 
by  the  party  grieved, it  is  not  so:  1  Show.  354 ;  B.  N.  P.  196.  The  venue, 
in  an  action  on  a  penal  statute,  should  be  laid  in  the  county  where  the 
offence  was  completed:  Pearson  v.  McGowran,  3  B.  &  C.700;  5  D.  & 
R.  616 ;  post,  "  Statute." 

By  various  statutes,  the  venues  in  actions  against  particular  persons, 
are  made  local,  as  in  actions  against  justices,  constables,  &c.  and  other 
public  officers :  see  " Officer"  "Justice." 

A  venue  should  be  laid  to  every  material  traversable  fact :  R.  T.  H. 
288;  14  East,  291,  306;  3  M.  &  S.  149;  Com.  D.  Plead.,  C.  20.  It  is 
unnecessary  to  lay  it  to  matter  of  inducement,  when  not  traversable,  and 
which  cannot  be  tried,  ib.  Plowd.  191;  nor  is  it  necessary  so  to  do  to  a 
mere  negative  allegation:  5  T.  R.  616;  1  Taunt.  379. 

With  respect  to  the  mode  of  stating  the  venue,  it  is  first  stated  in  the 
margin  of  the  declaration,  after  the  title  of  court  and  term.  Though  a 
•wrong  county  be  here  stated,  it  will  not  be  objectionable  if  a  right  one 
appear  in  the  body  of  the  declaration ;  and,  on  the  other  hand,  if  a  right 
county  be  here  stated,  it  will  help  a  wrong  one,  stated  in  the  body : 
1  Taunt.  379 ;  1  Saund.  308,  n.  1.  Where  no  local  description  is  neces- 
sary, as  in  replevin,  &c.  though  usual,  it  is  not  necessary  to  aver  that  the 
fact  took  place  in  any  particular  parish  or  place  within  the  county;  it  suf- 
fices to  allege  it  took  place  in  the  coAnty  only :  3  M.  &  S.  148 ;  Co.  Lit. 
125,  b.  As  to  describing  the  venue  in  penal  actions,  see  post,  "Statute." 
Even  in  local  actions,  unless  in  replevin,  no  precise  local  description  is 
necessary :  2  East,  503.  When  a  transitory  matter  has  occurred  abroad, 
it  may  be  stated  to  have  taken  place  here ;  though,  in  some  cases,  for  the 
purpose  of  explaining  a  fact,  it  may  be  necessary  to  state  it  occurred 
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abroad:  Cowp.  170;  10  Mod.  255;  1  Chit  PL  241,  250;  2  B.  &  A.  301; 
1  B.  &  C.  16.  A  variance  in  the  proof  as  to  the  parish  or  place  stated  as 
venue  is,  in  general,  immaterial,  2  East,  503 ;  but,  if  the  parish  or  place 

be  stated  as  matter  of  description,  in  the  situation  of  premises, 
[*414]  &c.  *then  a  variance  would  be  fatal :  1  Esp.  Rep.  273 ;  2  B.  &  P. 

281;  ante,  413;  and  see  "Ejectment,"  "  Trespass."  Describing 
premises  as  situated  "  at  or  near"  a  place,  does  not  require  strict  proof: 
Pea.  L.  E.  199;  4  T.  R.  558,  561.  In  an  action  on  a  penal  statute, 
where  a  part  of  a  penalty  is  given  to  the  poor  of  the  parish,  the  name  of 
such  parish  is  matter  of  substance,  and  the  offence  must  be  necessarily  laid 
and  proved  to  have  taken  place  therein:  2  East,  503;  3  Esp.  Rep.  319; 
4  Bing.  449 ;  7  B.  &  C.  111.  In  actions  in  inferior  courts  in  general,  ex- 
cept the  courts  of  tlie  counties  palatine,  and  a  few  others,  it  is  necessary 
to  aver  that  every  material  fact  took  place  within  the  jurisdiction  of  the 
court ;  and  an  omission  of  such  averment  will  render  the  declaration  bad, 
even  after  verdict,  1  Saund.  74,  n.  (A,)  1  T.  R.  151,  6  T.  R.  764,  2  Str. 
827,  3  B.  &  B.  309 ;  but,  to  averments  of  facts  which  are  stated  only  in 
aggravation  of  damages,  and  which  might  be  omitted,  this  is  not  neces- 
sary :  ib.  In  assumpsit  for  work  and  labour  in  healing  horses  within  the 
jurisdiction  of  a  county  court,  and  for  potions,  &c.  administered  on  those 
occasions,  it  was  held  that  this  amounted  to  a  sufficient  averment  that  the 
potions  were  administered  within  the  jurisdiction:  3  B.  &  B.  309. 

With  respect  to  the  mode  of  taking  advantage  of  a  defect  in  stating  the 
venue,  if  the  action  be  local,  and  the  venue  be  Laid  in  a  wrong  county, 
and  which  appears  in  the  pleadings,  the  deft  may  demur,  1  Saund.  241, 
e.,  Carth.  182,  1  Wils.  165;  or,  if  it  does  not  so  appear,  it  will  be  a 
ground  of  nonsuit  under  the  general  issue,  7T.R.  588 ;  2  East,  580, 

1  Saund.  347,  n.  1.  But  it  affords  no  ground  for  writ  of  error :  16  &  17 
Car.  2,  c.  8 ;  4  Anne,  c.  16,  s.  2;  4  6.  2,  c.  26 ;  1  Saund.  347,  n-  3;  7  T. 
R.  583.  If  a  local  description  or  venue,  when  necessary,  be  omitted,  it  is 
not  matter  of  nonsuit,  but  of  demurrer  or  arrest  of  judgment:  2  East.  499 ; 

2  Wils.  354.  A  mere  formal  defect  in  stating  the  venue  is  aided  by  plead- 
ing over,  2  Ld.  Raym.  1039,  Dyer,  15,  a.,  and  can  only  be  objected  to  by 
special  demurrer :  3  T.  R.  387.  In  actions  in  inferior  courts,  as  we  have 
seen,  the  omission  in  stating  a  material  fact  to  have  accrued  within  the 
jurisdiction  is  bad,  even  after  verdict  or  judgment :  supra.  A  variance  in 
description  of  local  situation  of  property  is  sometimes  fatal:  ante,  413; 
post, "  Trespass,"  "  Ejectment" 

Names  of  Parties  in  Commencement  of  Declaration.]  The  names  of 
the  parties,  should,  in  general,  be  set  forth  as  they  appear  in  the  process. 
If,  however,  there  be  a  misnomer  in  the  process,  the  mistake  should  be 
rectified  by  declaring  in  the  right  name,  and  stating  that  pit  sued,  or  deft, 
was  sued,  by  the  wrong  one,  3  East,  187,  see  form,  post;  otherwise,  if  the 
misnomer  be  carried  into  the  declaration,  deft,  might  plead  in  abatement, 
ante,  10,  but  he  could  not  take  any  other  advantage.  The  deft's  addition 
need  not  be  stated:  3  B.  &  P.  395$  Com.  D.  Plead.  C.  9.  If  pit  sues, 
or  deft,  is  sued,  in  any  particular  character,  he  should  be  described  accord- 
ingly, though,  perhaps,  the  omission  would  be  cured  by  the  body-part  of 
the  declaration  stating  it. 

Statement  of  Mode  in  which  Defendant  has  been  brought  into  Court.'} 
If  the  action  be  by  bill  in  K.  B.  against  a  common  person,  the  declaration 
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usually  begins  by  stating  deft  to  be  in  the  custody  of  the  marshal;  or,  if 
he  be  in  custody  of  the  sheriff,  or  bailiff,  or  steward  of  a  franchise,  having 
the  return  and  execution  of  writs,  it  should  allege  in  whose  custody  he  is 
at  the  time  of  the  declaration,  by  virtue  of  the  process  of  the  court  at  the 
suit  of  the  pits.,  4  &  5  W.  &  M.  c.  21,  s.  8,  Tidd,  8  Ed.  342, 1  T.  R.  342 ; 
and  if,  in  the  latter  case,  it  is  not  so  alleged,  deft,  may  get  discharged  out 
of  Custody,  or  it  may  be  demurred  to  generally:  1  Wils.  119;  2  Ld.  Rayra. 
1362. 

In  actions  against  attorneys,  instead  of  stating  them  to  be  in  the  custody. 
of  the  marshal  or  the  sheriff,  it  should  be  stated  that  they  are  pre- 
sent *in  court ;  or,  in  actions  against  peers  or  members  of  Pariia-  [*416] 
ment,  that  they  have  privilege  of  Parliament.    In  proceedings 
against  attorneys,  officers  of  the  court,  or  prisoners  in  vacation,  in  a  cause 
accruing  in  such  vacation,  a  special  memorandum  of  the  filing  of  the  bill- 
is  necessary:  see  Tidd,  434;  1  Chit  PI.  234.    As  to  describing  the  pit's 
or  deft's  representative  character,  in  actions  relative  thereto,  see  "  Bank- 
rupt?' "  Executors"  u  Partners."    Infants  are  stated  to  sue  by  guardian 
or  prochein  amy:  2  Saund  117,/  n.  1.    Where  one  of  several  pits,  or 
defts.  dies,  after  issuing  the  writ,  and  before  declaration,  the  commence- 
ment should  suggest  the  death:  8  &  9  W.  3,  c.  11,  s.  7;  1  Borr.  363. 
Where  one  of  several  defts.  has  been  outlawed,  upon  an  original  writ  in 
either  of  the  courts,  the  declaration  should,  in  the  commencement,  state 
the  outlawry  in  the  particular  suit :  3  East,  144 ;  1  Wils.  78 ;  1  East,  133. 

In  account,  Covenant,  debt,  annuity,  detinue,  and  replevin,  where  the 
original  is  a  summons,  the  declaration,  by  original  writ  in  K.  B.  or  C.  P., 
begins  by  stating,  that  deft  was  summoned  to  answer;  in  actions  on  the 
case,  trespass,  ejectment,  &c.,  where  the  original  is  an  attachment,  it  states, 
that  he  was  attached  to  answer,  Com.  D.  Pleader,  c.  12,  2  Saund.  1,  n.,  1 
Tidd,  435 ;  a  mistake,  however,  in.  this,  does  not  appear  material :  see  1 
Chit.  PI.  256,  7.  It  would,  however,  be  bad  to  begin  with  a  queritw,  as 
in  K.  B.  by  bill :  Com.  D.  Pleader,  c.  1 1.  [A  mis-statement  of  the  form  of 
action  at  the  commencement  of  a  declaration  is  an  irregularity  only,  and 
not  fatal  on  special  demurrer.  Anderson  v.  Thomas,  9  Bing.  678;  S.  C. 
3  M.  &  Scott,  98 ;  2  Dowl.  P.  C.  208,  nomine  Marshall  v.  Thomas.]  In 
action  by  original,  and  in  C.  P.,  it  is  stated,  pit.  complains  by  his  attor- 
ney; stating  he  complained  by  more  than  one  attorney  would  be  bad:  4 
East,  195.  An  omission  in  stating  pit  complains  by  his  attorney  is  im- 
material :  1  B.  &  P.  $66.     [And  see  Lee  v.  Warlters,  2  id.  465.] 

Recital  of  Cause  of  Action.]  It  is  now  no  longer  necessary,  in  pro- 
ceedings by  original,  to  recite  the  whole  of  the  original  writ,  Tidd,  435 ; 
1  Chit  PI.  257 ;  nor  is  it  necessary  in  the  Court  of  C.  P.,  in  an  action  of 
trespass,  to  recite  the  trespass,  ib.,  though  it  is  usual  shortly  to  state  what 
the  plea  is,  as  in  "  a  plea  of  trespass  on  the  case  upon  premises,"  &c.  or 
the  like.  This  is,  nevertheless,  immaterial,  for  the  body  of  the  declara- 
tion shows  the  nature  of  the  plea :  11  East,  65 ;  Plead.  Ass.  292. 

Statement  of  Cause  of  Action.]  The  mode  of  stating  the  cause  of 
action,  in  particular  actions,  will  be  found  under  the  various  titles  of  ac- 
tions throughout  the  work:  see  "Assumpsit,"  "Debt,"  "  Covenant," 
"  Detinue,"  "  Case,"  «  Trover,"  "  Replevin,"  "  Trespass,"  &c.  The  fol- 
lowing is  a  summary  of  the  general  rules  applicable  to  the  statement  of 
vol.  i.  60 
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the  cause  of  action,  and  indeed  to  all  pleadings :  they  will  be  found  ' 
fully  collected  in  Mr.  Chitty's  treatises  on  Pleadings,  vol.  1, 195  to  309. 

The  declaration  must  allege  all  the  circumstances  necessary  for  the  sap* 
port  of  the  action,  and  contain  a  full,  regular,  and  methodical  statement  of 
the  injury  which  the  pit.  hath  sustained,  and  the  time  and  place,  and  other 
circumstances,  with  such  precision,  certainty,  and  clearness,  that  the  deft 
knowing  what  he  is  called  upon  to  answer,  may  be  able  to  plead  a  direct 
and  unequivocal  plea,  and  that  the  jury  may  be  enabled  to  give  a  com- 
•plete  verdict  upon  the  issue:  and  that  the  court,  consistently  with  the 
rules  of  law,  may  give  a  certain  and  distinct  judgment  upon  the  premises: 
Cowp.  682 ;  6  East,  422 ;  5  T.  R.  623.  Facts  only  are  to  be  stated,  and  not 
arguments  or  inferences,  or  matter  of  law,  ib.;  and  the  party  can  only  suc- 
ceed in  the  facts  as  they  are  alleged  aud  substantially  proved.  Bat, 
Ihough  the  general  rule  is,  that  facts  only  are  to  be  stated,  yet  there  are 
some  instances  in  which  the  statement  in  the  pleading  is  proper,  though 
it  does  not  accord  with  the  real  facts,  the  law  allowing  a  fiction,  as  in 
ejectment,  trover,  detinue,  &c. :  2  Burr.  667 ;  1  N.  R.  140.  No  fact  that  is 
not  essential  to  substantiate  the  pleading  should  be  stated.  The  state- 
ment of  immaterial  or  irrelevant  matter  is  not  only  censurable  on  the 
ground  of  expense,  but  frequently  affords  an  advantage  to  the  opposite 
party,  either  as  the  ground  of  a  variance,  or  as  rendering  it  in- 
[*416]  cumbent  on  *the  party  pleading  to  adduce  more  evidence  than 
would  otherwise  have  been  necessary,  though,  indeed,  if  the 
matter  unnecessarily  stated  be  wholly  foreign  and  impertinent  to  the 
cause,  so  that  no  allegation  whatever  on  the  subject  was  necessary,  it  will 
be  rejected  as  surplusage,  it  being  a  maxim,  that  utile  per  inutile  nan 
vitiatur.  See  cases,  &c.  in  Chit,  on  PL  208, 9, 10.  Besides  this,  the  plead- 
ing must  not  state  two  or  more  facts,  either  of  which  would  of  itself,  inde- 
pendently of  the  other,  constitute  a  sufficient  ground  ofcaction  or  defence: 
Co.  Lit.  304,  a./  Com.  Dig.  Pleader,  C.  33,  E.  2 ;  1  Chit  PL  208. 

The  facts  should  be  stated  logically,  in  their  natural  order :  as,  on  the 
part  of  the  pit.,  his  right,  the  injury,  and  consequent  damage ;  and  these 
with  certainty,  precision,  and  brevity.  The  facts,  as  stated,  must  not  be 
senseless  or  repugnant,  nor  ambiguous  or  doubtful  in  meaning,  nor  argu- 
mentative, nor  in  the  alternative,  nor  by  way  of  recital,  but  positive,  and 
according  to  their  legal  effect  and  operation :  Doug.  666-7 ;  1  Chit.  PL 
211 ;  Stephen,  378  to  405. 

Certainty  signifies  a  clear  and  distinct  statement,  so  that  it  may  be  un- 
derstood by  the  opposite  party,  by  the  jury  who  are  to  ascertain  the  truth 
of  such  statement,  and  by  the  court  who  are  to  give  judgment:  Cowp. 
682 ;  Com.  D  Pleader,  C.  17.  Less  certainty  is  requisite  when  the  law 
presumes  that  the  knowlege  of  the  facts  is  peculiarly  in  the  opposite 
party,  and  so  when  it  is  to  be  presumed  that  the  party  pleading  is  not  .ac- 
quainted with  minute  circumstances :  13  East,  112 ;  Com.  D.  Pleader,  C. 
26 ;  8  East,  85.  General  statements  of  facts,  admitting  ef  almost  any 
proof,  are  objectionable,  1  M.  &.  S.  441 ;  3  M.  &  S.  114;  but,  where  a 
subject  comprehends  a  multiplicity  of  matter,  there,  in  order  to  avoid  pro- 
lixity, general  pleading  is  allowed :  2  Saund.  411,  n.  4 ;  8T.R.  462.  In 
the  construction  of  facts  stated  in  pleading,  it  is  a  general  rule  that  every 
thing  shall  be  taken  most  strongly  against  the  party  pleading,  1  Saund. 
259,  n.  8;  or,  rather,  if  the  meaning  of  the  words  be  equivocal,  they  shall 
be  construed  most  strongly  against  the  party  pleading  them,  2  H.  BJa. 
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590,  far  it  is  to  be  intended  that  every  person  states  his  case  as  favoura- 
bly to  himself  as  possible,  Co.  Liu  30,  36 ;  but  the  language  is  to  have  a 
reasonable  intendment  and  construction.  Com.  D.  Pleader,  C,  25 ;  and, 
if  the  sense  be  clear,  mere  exceptions  ought  not  to  be  regarded :  5  East, 
529.  And,  where  an  expression  is  capable  of  different  meanings,  that 
shall  be  taken  which  will  support  the  averment,  and  not  the  other,  which 
would  defeat  it :  4  Taunt.  492 ;  5  East,  257.  After  verdict,  an  expression 
should  be  construed  in  such  sense  as  would  sustain  the  verdict :  1  B. 
&  C.  297. 

With  respect  to  the  facts  to  be  staled,  there  are  some  which  the  court 
will,  ex  officio,  take  notice  of  without  being  stated,  and  there  are  others 
which  need  not,  though  they  should  be  established  in  evidence  to  entitle 
the  party  pleading  to  succeed.  The  court  will  take  notice  when  the  king 
came  to  the  throne,  2  Ld.  Raym.  794;  his  prerogative,  ib.,  980;  procla- 
mations, &c,  1  Ld.  Raym.  282, 4  M.  &  S.  532:  but  private  orders  of  coun- 
cil, pardons,  and  declarations  of  war,  &c.,  must  be  stated,  or  the  court  will 
not  notice  them:  3  M.  &  S.  67;  3 Camp.  61,  67.  The  time  and  place  of 
holding  Parliaments,  and  their  course  of  proceedings;  need  not  be  stated, 

1  Ld  Raym.  343, 210, 1  Saund.  131 ;  but  their  journals  must:  1  Ld.  Raym. 
15 ;  Cowp.  17.  Public  statutes,  and  the  facts  they  ascertain,  1  T.  R.  145, 
Com.  D.  Pleader,  C.  76,  need  not  be  stated;  but  private  acts,  1  Ld.  Raym. 
381,  2  Doug.  97,  must.  The  ecclesiastical,  civil  and  marine  laws  are 
noticed,  Bro.  Ab.  Quart  Impedit,pl.  12,  1  Ld.  Raym.  338;  but  foreign, 

2  Cart.  273,  Cowp.  174,  and  plantation  and  forest,  2  Leon,  209,  laws  must 
Common-law  rights,  duties,  and  general  customs,  customs  of  gavelkind 
and  borough  English,  Doug.  150, 1  Ld.  Raym.  175, 1542, 1025,  Co.  Lit.  175, 
Cro.  Car.  561,  need  not  be  stated,  but  particular  local,  customs  must:  1 
Rol.  Rep.  109;  9  East,  185;  Str.  187,  1187;  Doug.  387.  The 
almanac  is  part  of  *the  law  of  the  land,  and  the  courts  take  [*417] 
notice  thereof,  and  the  days  of  the  week,  and  of  the  moveable 

feasts  and  terms:  Doug.  380,  1  Roll.  Ab.  524,  c.pl.  1;  2  Salk.  626.  The 
division  of  England  into  counties  will  be  ex  officio,  noticed,  2  Inst.  557, 
Marsh.  124 ;  but  not  so  of  a  less  division,  ib.,  nor  of  Ireland ;  1  Chit.  Rep. 
28,  32 ;  3  B.  &  A.  301,  s.  c;  2  D.  &  R.  15 ;  1  B.  &  C.  16,  s.  c.  The  court 
will  take  judicial  notice  of  the  incorporated  towns,  of  the  extent  of  ports, 
and  the  river  Thames:  Str.  469;  1  H.  Bla.  356.  So,  it  will  take  notice  of 
the  meaning  of  English  words  and  terms  of  art  according  to  their  ordinary 
acceptation,  I  Roll.  Ab.  86,  525 ;  also,  of  the  names  and  quantities  of 
legal  weights  and  measures:  1  Roll.  Ab.  525.  Courts  will  take  notice  of 
their  own  course  of  proceedings,  1  T.  R.  118, 2  Lev.  176,  and  of  those  of 
the  superior  courts,  2  Co.  Rep.  18,  Cro.  J.  67;  the  privileges  they  confer 
on  their  officers,  1  Ld.  Raym.  869,  898;  of  courts  of  general  jurisdiction, 
and  the  course  of  proceedings  therein,  as  the  Court  of  Exchequer  in  Wales, 
and  the  counties  palatine,  1  Ld.  Raym.  l£4, 1  Saund.  73;  but  the  courts 
are  not  bound,  ex  officio,  to  take  notice  who  were  or  are  the  judges  of 
another  court  at  Westminster,  2  Andr.  74,  Str.  1226 ;  nor  are  the  superior 
courts,  ex  officio,  bound  to  notice  the  customs,  laws,  or  proceedings  of 
inferior  courts  of  limited  jurisdiction,  1  Roll.  Rep.  105,2  Ld.  Raym.  1334, 
Cro.  El.  502;  unless,  indeed,  in  courts  of  error:  Cro.  Car.  179. 

It  is  not  necfessary  to  state  that  which  is  a  mere  matter  of  evidence  of  a 
fact,  though  the  fact  itself  should  be  stated:  9  Rep.  9,  b.;  Wiiles,  130;  1 
Ld.  Raym.  8. 
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Where  the  law  presumes  a  fact,  as  that  a  person  is  innocent  of  a  fraud 
or  crime,  or  that  a  transaction  is  illegal,  it  need  not  be  stated:  4  M.  &  S. 
105 ;  2  Wils.  147;  Co.  Lit.  78,  b.;  1  B.  &  A.  463. 

Matter  which  should  come  more  properly  from  the  other  side,  as  it  is 
presumed  to  lie  more  in  the  knowledge  of  the  other  party,  or  is  an  answer 
to  the  charge  of  the  party  pleading,  need  not  be  stated,  unless  in  pleas  of 
estoppel  and  alien  enemy ;  but  this  rule  must  be  acted  upon  with  caution, 
for,  if  the  fact  in  any  way  constitute  a  condition  precedent,  to  enable  the 
party  to  avail  himself  of  the  charge  stated  in  his  pleading,  such  fact  should 
be  stated :  Com.  D.  Pleader,  C.  81 ;  i  Leon,  18;  2  Saund.  62,4.;  4  Camp. 
20;  11  East,  638.    And  see  cases,  1  Chit  PL  206;  Stephen,  354. 

Several  Counts.]  If  there  is  one  cause  of  action,  the  whole  should  be 
aptly  stated  in  one  count:  see  2  Bing.  4;  3  Taunt.  157.  A  declaration 
may,  however,  consist  of  as  many  counts  as  the  case,  and  it  is  usual  to  set 
forth  the  pit's  cause  of  action  in  various  shapes,  in  different  counts,  so  that, 
if  the  pit.  fail  in  the  proof  of  one  count,  he  may  succeed  on  another :  3 
Bl.  Co.  295 ;  3  Wils.  185.  In  framing  these  several  counts,  any  unneces- 
sary repetition  of  the  same  matter  should  be  avoided.  By  an  inducement 
in  the  first  count,  applying  any  matter  to  the  following  counts,  and  by 
referring  concisely  in  the  subsequent  counts  to  such  inducement,  much 
unnecessary  prolixity  may  be  avoided :  1  Chit.  PI.  353.  See  the  observa- 
tions of  Lawrence,  •/.,  7  East,  506,  and  2  H.  BL  131, 132,  2  Wils/ 114, 
1 15,  2  W.  Bl.  Rep.  1038.  But,  unless  the  second  count  expressly  refers  to 
the  first,  no  defect  therein  will  be  aided  by  the  preceding  count;  for, 
though  both  counts  are  in  the  same  declaration,  yet  they  are  as  distinct  as 
if  they  were  in  separate  declarations;  and,  consequently,  they  must  inde- 
pendently contain  all  necessary  allegations,  or  the  latter  count  must  ex- 
pressly refer  to  the  former:  Bac.  Ab.  tit.  Pleas  and  Pleading,  B.  1.  If 
the  variations  in  the  different  counts  be  not  substantial,  or  such  counts 
otherwise  render  the  declaration  vexatiously  long,  the  court  will  some- 
times order  them  to  be  struck  out:  See  Tidd,  495,  667;  Meek  v.  Oxlade, 

1  N.  R.  289. 

Joinder  of  Counts.]  Care  should  be.  taken  not  to  insert  any 
[*418]  counts  that  "cannot  be  joined  in  the  same  action,  a  misjoinder 
being  a  ground  for  a  general  demurrer,  or  an  arrest  of  judgment, 
or  a  writ  of  error:  2  B.  &  P.  424;  4  T.  R.  347 ;  infra.  The  rule  as  to 
what  forms  of  action  may  be  joined  together,  is  that,  when  the  same  plea 
may  be  pleaded,  and  the  same  judgment  given,  on  all  the  counts  of  the 
declaration,  or  when  the  counts  are  of  the  same  nature;  and  the  same 
judgment  is  to  be  given  on  them  all,  though  the  pleas  be  different,  as  in 
the  case  of  debt  upon  bond,  and  on  simple  contract,  they  may  be  joined: 

2  Saund.  117,  c;  1  -T.  R.  276,  277;  Bac.  Ab.  tit  dictions  in  General; 
Com.  D.  tit.  Action,  G.;  1  Chit.  PL  180,  Tidd,  11.  Assumpsit  and  debt, 
2  Smith,  618,  3  Smith,  114,  or  assumpsit  and  an  action  on  the  case,  as  for 
a  tort,  cannot  be  joined,  1  T.  R.  276,  277, 1  Vent.  366,  Carth.  189,  3  B.  & 
A.  208;  nor  assumpsit  with  trover  2  Lev.  101,  3  Lev.  99,  1  Salt  10,  3 
Wils.  354,  6  East,  335,  2  Chit.  Rep*  343 ;  nor  trover  with  detinue,  Willes, 
118.  With  respect  to  what  right  or  liabilities  may  be  joined  in  the  same 
form  of  action,  it  is  a  rule  that,  where  the  same  form  may  be  adopted  for 
several  distinct  injuries,  the  pit.  may,  in  general,  proceed  for  all  in  one 
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action,  though  the  several  rights  affected  were  derived  from  different  titles ; 
but  a  person  cannot,  in  the  same  action,  join  a  demand  in  his  own  right 
and  a  demand  as  representative  of  another,  or  in  autre  droit,  nor  demands 
against  a  person  on  his  own  liability  and  on  his  liability  in  his  representa- 
tive capacity :  Bac.  Ab.  tit.  Actions  in  General,  C;  2  Vin.  Ab.  62 ;  Co. 
D.  tit.  .fictions,  G.;  1  Chit.  PL  182,  &c.  See  "Partners,"  "Husband 
and  Wife,"  «  Bankrupt,"  «  Executors." 

A  demurrer  for  misjoinder  must  be  to  the  whole  declaration,  and  not 
merely  to  the  defective  count  or  breach:  1  M.  &  S.  355,  366.  The  pit. 
cannot  if  the  declaration  be  demurred  to,  aid  the  mistake  by  entering  a 
nolle  prosequi,  so  as  to  prevent  the  operation  of  the  demurrer,  1  H.  Bl.  1 10, 
11, 13,  14,  4  T.  R.  360,  Tidd's  Prac.  8th  Ed.  735, 1  Saund.  207,  c;  though 
the  court  will,  in  general,  give  the  pit.  leave  to  amend  by  striking  out 
some  of  the  counts  on  payment  of  costs ;  4  T.  R.  348.  Iji  some  cases, 
however,  a  misjoinder  may  be  aided  by  intendment  after  verdict :  2  Lev. 
110 ;  Com.  D.  tit.  Actions,  G.;  2  Vin.  Ab.  47.  pi.  7. 

The  jury  may  assess  entire  or  distinct  damages  on  each  of  the  counts: 
2  M.  &  S.  533;  11  Mod.  196.  If  distinct  damages  be  assessed,  judgment 
may  be  given  upon  either  of  the  counts ;  but,  if  the  jury  find  entire  damages 
on  all  the  counts,  the  judgment  must  be  entire :  in  which  case,  if  one  of 
the  counts  be  sufficient,  judgment  will  be  arrested,  or  a  writ  of  error 
be  sustainable :  Cowp.  276;  3  Wils.  185;  1  Saund.  171,  ft.;  Doug.  722, 
730;  3  M.  &  S.  110. 

Conclusion  as  to  damage.']  When  damages  are  the  principal  object 
of  the  action,  the  declaration  should  conclude,  "to  the  damage  of  the  pit.," 
of  a  sum  sufficient  to  cover  the  real  damages  sustained:  Co.  D.  tit.  Pleader, 
c.  84;  10  Co.  116,  b.,  117,  a.  b.;  2  Lev.  57.  In  general,  the  pit.  cannot 
recover  greater  damages  than  he  has  declared  for,  and  laid  in  the  conclu- 
sion of  his  declaration :  10  Co.  117,  a.  b.;  Vin.  Ab.  tit.  Damages,  R.;  Com. 
D.  tit.  Pleader,  C.  84 ;  4  M.  &  S.  100.  It  is  usual,  in  practice,  to  state  a 
sum  sufficient  to  cover  the  real  demand,  with  interest,  when  recoverable, 
up  to  the  time  of  final  judgment,  taking  care  in  actions  by  original  on 
account  of  the  fine,  not  to  lay  the  damages  unnecessarily  high ;  and,  in  such 
action  by  original,  the  declaration  ought  not,  in  strictness,  to  vary  from 
the  writ  in  the  amount  of  the  damages;  but,  in  proceedings  by  bill,  a  vari- 
ance in  the  amount  of  the  damages,  between  the  ac-etiam  part  of  the 
latitat  and  the  declaration,  is  not  material :  5  T.  R.  402 ;  5  J.  B.  Moo.  209. 
An  omission  in  stating  damages,  when  necessary,  would  be  bad  on  de- 
murrer, and,  perhaps,  after  judgment. 

In  actions  against  attorneys,  and  other  officers  of  the  court,  the  decla- 
ration should  conclude,  and  therefore  "  prays  relief,"  &c,  instead 
of  "brings  *his  suit,"  fcc,  Gilb.  C.  P.  49;  but  a  mistake  in  this  [*419] 
respect  is  no  cause  of  demurrer :  Andir.  247;  Barnes,  3." 

Pledges,  fyc]  In  concluding  a  declaration  by  bill,  it  is  usual  to  state 
the  pledges  to  prosecute ;  but  an  omission  in  this  respect  is  quite  immaterial : 
3  T.  R.  157,  8;  2  H.  Bl.  161.  In  actions  by  executors  or  administrators, 
a  profert  of  the  letters  testamentary  or  administration  is  made :  see  post, 
u  Executors." 
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Precedents. 

BEGINNINGS  AND  CONCLUSION   OF  DECLARATIONS. 

See  form  of  beginning  and  conclusion  of  a  declaration  by  original, post, " Praecipe" 
ante, "  Debt;'  «  Covenant.99 

BEGINNING  AMD  CONCLUSION  OP  A  DECLARATION  El  K.  B.  BY  BILL. 

Ellenborough  (or, "  In  the  K.  B.")  Term,  0  Geo.  4. 

Middlesex  (venue)  to  wit  J.  N.  complains  of  J.  S.,  being  in  the  custody  of  the  mar- 
shal of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  (as 
ike  plea  is),  for  that  whereas,  &c  (here  get  forth  the  cause  of  action,  and  conclude  thus:') 

to  the  damage  of  the  said  J,  N.  of  £ ;  and  therefore  he  brings  his  suit,  <fcc 

C  John  Doe 
Pledges  to  prosecute,  <      and 
*  (  Richard  Roe. 

THE  LIKE  AGAINST  A  PRISONER  IN  CUSTODY  OF  THE  SHERIFF. 

Ellenborough.  —  Term,  in  the  7th  year  of  the  reign  of 

King  Geo.  the  Fourth. 

Middlesex  (venue)  to  wit    h  N.  complains  of  J.  S.,  being  in  the  custody  of  the  sheriff 

of  Middlesex,  by  virtue  of  a  certain  precept  called  a  bill  of  Middlesex  (or,  "  writ  of  our 

said  lord  the  king,  called  a  latitat,")  issued  at  the  suit  of  the  said  J.  N.,  out  of  the  court 

of  our  said  lord  die  king,  before  the  king  himself,  against  the  said  J.  S.,  in  this  suit,  and 

returnable  in  the  same  court  on next  after ,  in  this  same  term,  of  a  plea  of 

trespass  on  the  case  upon  promises;  for  that  whereas,  &c.  (here  state  cause  of  action 
and  conclude  as  supra,)    Pledges,  &c. 

THE  LIKE  AGAINST  A  PRISONER  IN  CUSTODY  OF  THE  SHERIFF  OF  A  COUNTY  PALATINE. 

Middlesex  to  wit  J.  N.  complains  of  J.  S.,  being  in  the  custody  of  the  sheriff  of  the 
county,  palatine  of  Lancaster,  oV  virtue  of  a  certain  writ  of  our  lord  the  now  king,  called 
a  latitat,  issued  at  the  suit  of  the  said  J.  N.,  out  of  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  against  the  said  J.  S.,  in  this  suit,  directed  to  the  chancellor  of 
the  said  county  palatine,  or  to  his  deputy  there,  and  returnable  in  the  same  court,  on, 
&&,  in  this  same  term,  and  also  by  virtue  of  a  certain  other  writ  of  our  said  lord  the 
king,  under  the  seal  of  the  said  county  palatine,  thereupon  duly  made  and  directed  to 
the  sheriff  of  the  same  county  palatine ;  ror  that  whereas,  &c.  (In  Chester  the  writ  is 
directed  "  to  the  chamberlain  of  our  county  palatine  of  Chester,  or  to  his  deputy;"  and 

in  Durham,  "  to  the  Rev.  Father  in  God, ,  by  divine  permission,  Lord  Bishop 

of  Durham,  or  to  his  chancellor  there.") 

THE  LIKE  AGAINST  TWO,  ONE  IN  CUSTODY  OF  SHERIFF,  AMD  THE  OTHER  OF  MARSHAL. 

Middlesex  (venue)  to  wit  J.  N.  complains  of  J.  S.  and  G.  H.,  the  said  J.  S.  being  in 
the  custody  of  the  sheriff  of  Middlesex,  by  virtue,  &c.  (as  above,)  and  of  the  said  G.  H. 
being  in  the  custody  of  the  marshal,  &c.,  for  that  whereas,  &c. 

THE   LIKE  AGAINST  A  DEFENDANT  SUED  BY  A  WRONG  NAME. 

Middlesex  (venue)  to  wit.  J.  N.  complains  of  J.  S.,  who  was  arrested  (or,  **  served 
with  process")  by  the  .name  of  G.  H.,  being,  &c,  for  that  whereas,  &c.  (the  right  name 
throughout  the  declaration  afterwards,  or  describe  him  merely  as  u  defendant") 

f*420]]      *THE  LIKE  IN  K.  B.  WHERE  ONE  OF  THE  PLTS.  DIED  AFTER  THE  ISSUING  OF  WRIT, 

AND  BEFORE  DECLARATION. 

Ellenborough. 

Middlesex,  to  wit  J.  N.,  by ,  his  attorney,  comes  and  gives  the  court  of  our 

lord  the  king,  before  the  king  himself,  at  Westr.,  in  the  county  of  Middx.,  to  understand 
and  be  informed,  that  J.  S.,  now  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our 
lord  the  now  king,  before  the  king  himself,  was  arrested  by  virtue  of  a  certain  precept 
called  a  bill  of  Middlesex  (or  "  writ  called  a  latitat,")  issued  out  of  the  court  of  the  said 
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lord  the  king,  before  the  king  himself,  against  him,  the  said  J.  8.,*  at  the  suit  of  him, 
the  said  J.  N.  and  one  G.  H. ;  and  that  since  the  issuing  the  said  precept  (or,  "  writ,") 
and  before  this  day,  to  wit,  on,  &c.,  the  said  6.  H.  died,  to  wit,  at,  &c.  (venue  in  action), 
and  the  said  J.  N.  then  and  there  survived  him,  which  the  said  J.  S.  doth  not  deny,  but 
admits  the  same  to  be  trne;  and  hereupon  the  said  J.  N.  complains,  by ,  his  attor- 
ney, against  the  said  J.  S.  of  a  plea  of  trespass  on  the  case  upon  promises  (or  as  the  plea 
is),  for  that,  whereas,  &c.  (proceed  in  the  usual  way,  laying  the  promises  to  the  pit,  and 
his  deceased  partner,  and  concluding  to  the  damage  of  the  surviving  pit 

THE  LIKE  WHERE  ONE  OF  THE  DEFTS.  DIED  AFTER  THE  ISSUING  OF  THE  WRIT,  AND  BEFORE 

DECLARATION. 

*EUenborough. 
Middlesex  to  wit  J.  N.  comes,  &c,  (as  in  the  last  precedent  to  the  asterisk  and  then 
proceed  as  follows :)  and  one  G.  H.,  at  the  suit  of  the  said  J.  N.;  and  that,,  since  issuing; 
the  said  precept  (or,  "  writ,")  and  before  this  day,  to  wit,  on,  &c.,  the  said  G.  H.  died, 
to  wit,  at,  &c.,  and  the  said  J.  8.  then  and  there  survived  him,  which  the  said  J.  S.  doth 
not  deny,  &c.,  (as  in  the  above  to  the  end$  laying  the  promises  to  J,  S.  and  the  deceased 
party.) 

THE  LIRE  TO  DETAIN  A  PRISONER  IN  CUSTODY  OF  THE  MARSHAL  IN  VACATION,  FOR  A  CAUSE 
OF1  ACTION  ACCRUING  IN  SUCH  VACATION. 

Ellenborough.  Trinity  Term,  in  the  9th  year  of  the  reign  of 

King  George  the  Fourth. 
Middlesex  (venue)  to  wit.  Be  it  remembered  that,  on  the  3d  day  of  August,  in  the 
0th  year  of  the  reign  of  King  George  the  Fourth,  J.  N.  brought  into  the  office  of  die 
clerk  of  the  declarations  of  the  court  of  our  lord  the  now  king,  before  the  king  himself, 
according  to  the  course  and  practice  of  the  same  court,  his  certain  bill  against  J.  S., 
being  in  the  custody,  &c.,  of  a  plea,  &c,  (as  the  plea  is,)  and  filed  the  same  bill  as  of 
Trinity  Term,  in  the  9th  year  of  the  reign  of  our  said  lord  the  king ;  which  said  bill 
follows  in  these  words:  that  is  to  say,  to*  wit,  A.  B.  complains  of  J.  S.,  being,  &c.,  (in 
the  usual  manner  as  in  the  first  form.) 

v 

BEGINNING  AND  CONCLUSION  OF  A  DECLARATION  IN  ASSUMPSIT,  CASE,  TROVER,  TRESPASS,  OR 

EJECTMENT,  IN  O.  P. 

In  the  C.  P.  ,  Easter  Term,  7  Geo.  4. 

Middlesex  (venue)  to  wit    J.  S.  was  attached  to  answer  J.  W.  of  a  plea  of  (as  the  plea 

is;)  and  thereupon  the  said  J.  N.  by ,  his  attorney,  complains,  for  that  whereas, 

&c.,  (here  state  the  cause  of  action  and  conclude  as  follows:)  Wherefore  the  said  pit 
saith  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  £ — ;  and  therefore 
he  brings  his  suit,  &c. 

THE  LIKE  WHERE  ONE  OF  THE  PLTS.  DIBS,  AFTER  THE  ISSUING  OF  THE  WRIT. 

•  to  wit    C.  D.  was  attached  to  answer  A.  and  B.  of  a  plea  of  (as  the  plea 


is;)  and  thereupon  the  said  A.,  by  ,  his  attorney,  comes  and  gives  the  court  here 

to  understand  and  be  informed,  that,  since  the  suing  out  of  the  original  writ  in  this 
cause,  and  before  this  day,  to  wit  on,  &c.,  at  &c.,  the  said  B.  died,  which  the  said  C.  D. 
doth  not  deny,  but  admits  the  same  to  be  true;  and  thereupon  the  said  A.,  by  his  attorney 
aforesaid,  complains  that  whereas,  &c 

The  form  where  one  of  several  defts.  dies  is  the  same  as  the  last,  mutatis  mutandis. 

BEGINNING  AND  CONCLUSION  OF  A  DECLARATION  IN  THE  EXCHEQUER. 

In  the  Exchequer  of  Pleas.  Term,  9  Geo.  4. 

Middlesex  (venue)  to  wit    J.  N.,  a  debtor  to  our  sovereign  lord  the  king,  cometh 

before  the  barons  of  his  majesty's  Exchequer,  on ,  the day 

of ,  in  this  term,  by » ,  his  attorney,  and  *complaineth  by  £*421j 

bill  against  J.  S.,  present  here  in  court  the  same  day,  of  a  plea  of  trespass 

on  the  case,  &c,  for  that,  &c.  (state  cause  of  action,  and  conclude  thus:)  to  the  damage 

of  the  said  pit  of  £ — ,  whereby  he  is  the  less  able  to  satisfy  our  said  lord  the  king  the 
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debts  which  he  owei  to  his  majesty  at  his  said  Exchequer;  and  therefore  he  brings  hi* 
suit,&c 

CJohn  Doe 
Pledges  to  prosecute,  <      and 

(Richard  Roe. 

COMMENCEMENT  AND  CONCLUSION  OF  A  DECLARATION  IN  THE  COURTS  OF  GREAT  I 

In  the  Court  of  Great  Sessions  for  - 
6.  H.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  case  upon  promii 
and  there  are  pledges  to  prosecute,  to  wit,  John  Doe  and  Richard  Roe;  and  thereupon 
the  said  A.  R,  by  ■,  his  attorney,  complains,  for  that  whereas  (state  the  cause  ef 

action,  as  in  declaration  in  the  courts  of  Westminster;  it  is  not  necessary  to  state  that 
the  facts  occurred  within  the  jurisdiction  of  this  court:  see  onto,  414;  1  Saund.  Rep.  74. 
Conclude  as  follows :)  Wherefore  the  said  A.  B.  saith,  that  he  is  injured,  and  hath 
sustained  damage  to  the  amount  of  £— ;  and  therefore  he  brings  his  suit,  &c. 

THE  LIRE  IN  COMMON  PLEAS  AT  LANCASTER. 

In  the  Common  Pleas  at  Lancaster. 
Lancaster  to  wit    C.  D.  was  attached  to  answer  A*  R  of  a  plea  of  trespass  on  the 

case  upon  promises ;  and  thereupon  the  said  A.  R  by ,  his  attorney,  complains; 

for  that  whereas,  <fcc.    {State  tie  cause  of  action,  as  in  declaration  m  the  courts  at 
Westminster;  it  is  not  necessary  to  state  that  the  facts  occurred  within  the  jurisdiction 
of  this  court:  ante,  414 ;  see  1  Saund.  Rep.  74.    Conclude  as  follows:)    Wherefore 
the  said  A.  R  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  X — ;  • 
and  therefore  he  brings  his  suit,  &c. 

THE  LIKE  IN  COMMON  PLEAS  AT  DURHAM. 

In  the  Court  of  Pleas,  held  at  Durham,  the  —  day  of  — , 
in  the  ■  year  of  the  reign  of  King  George  IV. 

to  wit.    C.  D.  was  attached  to  answer  A.  R  of  a  plea  of  trespass  on  the 

case  upon  promises ;  and  thereupon  the  said  A.  B.,  by ,  his  attorney,  complains, 

for  that  whereas,  &c.  •  (8tate*the  cause  of  action,  as  in  declarations  in  the  courts  at 
Westminster  ;  it  is  not  necessary  to  state  that  the  facts  occurred  within  the  jurisdiction 
of  this  court:  ante,  414, 1  Saund.  Rep.  74.  Conclude  as  follows :)  Wherefore  the  said 
A.  R  saith  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  £-s  *&4 
therefore  he  brings  his  suit,  &c 

COMMENCEMENT  AND  CONCLUSION  OF  DECLARATION  IN  THE   PALACE  COURT. 

In  the  Palace  Court. 

Palaee  Court  to  wit.    A.  B.,  by ,  his  attorney,  complains  against  C.  D.,  of  a 

plea  of  (as  the  plea  is,)  for  that,  whereas,  &c.  (alleging  every  material  fact  to  have  hap- 
pened  within  the  jurisdiction  of  the  court,  ante,  414;  and  conclude  as  follows:)  to  the 
damage  of  the  said  A.  R  of  J6-s  and  therefore  he  brings  his  suit,  &c.  "  And  the  said 
A.  R  avers,  that  he  is  not,  nor  is  the  said  C.  D.,  nor  were  they,  nor  was  either  of  them, 
at  the  time  of  levying  the  plaint  of  him,  the  said  A.  R,  here  in  the  court  of  the  king's 
household."    Pledges,  &c. 

THE  LIKE  IE  COUNTY  COURT. 

In  the  County  CJourt  of  the  county  of 

— —  to  wit.    A.  R,  by  — ,  his  attorney,  complains  of  C.  D.  of  a  plea  of 

trespass  on  the  case  upon  promises,  for  that  whereas  the  said  C.  D.,  on,  etc.,  at,  dux, 
and  within  the  jurisdiction  of  this  court,  was  indebted,  &c.  alleging  every  material  fact, 
as  well  the  consideration  of  the  promise  as  the  contract  itsefcto  have  taken  place  with 
the  jurisdiction,  ante,  414 

See  other  forms  of  commencements  an&  conclusions  of  declarations,  2  Chit  PL  12  to 
14.  For  such  forms  relative  to  the  pit's  or  deft's  character  in  which  he  is  sued,  see 
"Attorney,"  "  Bankrupt;9  «*  Husband  and  Wife,"  «  Partner,"  •«  Executors." 


[*422]  *DECREE.— See  Chamcjbrt. 
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Proof  op — Production  of,  422. — When  Strict  Proqfof,  necessary  or 
not,  ib. — Mode  of  Proving  Execution,  423. — Signing,  Sealing, 
and  Delivery,  when  requisite,  ib. — Identity,  424. —  What  Wit- 
ness should  prove,  ib. — Enrolment  of  Deeds,  ib. — Proof  of  Exe- 
cution, where  no  Subscribing  Witness,  425. — Proof  of,  by  Sub- 
scribing Witness,  ib. — Excuse  for  not  Producing  Subscribing 
Witness,  426. 


Pboof  of — Production  of]  In  order  to  prove  the  execution  of  a  deed, 
it  must  be  produced,  or  the  non-production  be  accounted  for  by  proving 
that  it  has  been  lost  or  destroyed,  or  is  in  the  possession  of  the  opposite 

*  party,  in  which  case  it  must  also  appear  in  evidence,  that  he  has  had 
notice  to  produce  it;  for  the  best  evidence  of  a  written  instrument  con- 
sists in  its  actual  production,  and  secondary  evidence  of  it  cannot  be 
admitted,  until  the  impossibility  of  producing  it  has  been  shown.  Where 
the  deed  has  been  pleaded  with  a  profert,  the  production  cannot  be  sup- 

•  plied  by  a  proof  of  the  party's  inability  to  produce  the  deed,  as  the 
party  has,  by  his  averment  of  profert,  precluded  himself  from  that  re- 
source :  Smith  v.  Woodward,  4  East,  583 ;  1  Esp.  Rep.  337 ;  1  Saund. 
9,  a.  See,  further,  as  to  when  secondary  evidence  is  admissible,  post, 
"  Secondary  Evidence;"  and  see  infra,  as  to  the  effect  of  production  by 
the  opposite  party.  After  proof  of  notice,  and  other  essentials  to  entitle 
the  party  to  give  secondary  evidence,  a  counterpart  of  a  deed  may  be 
admitted:  R.  v.  Inhab.  qf  Castleton,  6  T.  R.  236.  Where  there  is  no 
counterpart,  an  examined  copy ;  if  no  examined  copy,  parol  evidence : 
B.  N.  P.  254. 

When  strict  Proof  of  Execution  necessary  or  not.]  When  a  party  as- 
serts the  execution  and  existence  of  a  deed  in  evidence,  he  must  prove  the 
same,  and  all  the  requisites  attending  the  execution  of  it.  In  some  cases, 
this  strict  proof  of  execution  is  unnecessary,  as  where  the  opposite  party 
in  a  suit  enters  into  an  admission  of  the  execution,  ante,  38,  or  pays 
money  into  court  on  the  count  on  which  the  deed  is  stated  :  post,  "  Pay- 
ment  into  Court."  A  deed  may  be  given  in  evidence  under  a  rule  of 
court,  without  proof  of  execution  :  B.  N.  P.  256  ;  1  Sid.  269.  Where  a 
party  to  a  suit,  in  pursuance  of  a  notice  to  which  he  is  a  party,  and  under 
which  he  claims  a  beneficial  interest,  produces  the  de,ed,  it  will  not  be 
incumbent  upon  the  adversary,  even  though  a  stranger  to  the  instrument, 
to  call  the  attesting  witness,  or  otherwise  to  prove  its  execution,  as  in 
other  cases :  3  Taunt.  60 ;  8  East,  548  ;  2  Camp.  94.  It  was  formerly 
held,  that  the. production  of  a  deed  by  the  adverse  party,  in  compliance 
with  a  notice  for  that  purpose,  superseded  the  necessity  of  calling  the  sub- 
scribing witness,  in  order  to  prove  its  execution,  B.  v.  Inhab.  qf  Middle- 
sex, 2  T.  R.  41,  5  ib.  366  j  these  cases,  however,  were  denied  in  Gordon 
v.Secretan,  8  East,  548,  Gow,  C.  26.  And,  where  the  party  producing 
the  deed,  does  not  claim  an  interest  under  it,  the  party  calling  for  it  must 
prove  it  in  the  regular  manner :  ib.  In  an  action  against  the  sheriff,  for 
taking  insufficient  pledges  in  replevin,  the  replevin-bond  produced  in  evi- 
vol.  i.  61 
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dence  by  the  deft  dispenses  with  proof  by  pit.  of  the  execution:  Scott  v. 
JVaithmany  3  Stark.  169. 

•When  the  party  refuses  to  produce  the  instrument,  it  is  to  be 
[*423]  presumed  omnia  rite  acta;  it  will  therefore  be  presumed  that 
an  agreement  was  stamped,  unless  the  contrary  appear:   1 
Stark.  35. 

The  recital  of  a  deed,  in  another  deed,  is  evidence  against  the  party 
who  executes  the  reciting  deed,  or  against  any  person  claiming  under  him, 
ante,  43,  Ford  v.  Grey,  1  Salk.  285 :  thus,  where  a  party  claims  by  vir- 
tue of  an  assignment  of  a  deed,  it  is  sufficient  to  prove  the  assignment : 
Nash  v.  Turner,  1  Esp.  Rep.  218. 

Where  a  deed  is  thirty  years  old  it  proves  itself,  and  is  admissible  with- 
out evidence  of  its  execution,  or  of  the  handwriting  of  the  obligor:  Camp. 
,  of  Chelsea  Water- Works  v.  Cowper,  1  Esp.  Rep.  275.  But,  it  is  said 
(B.  N.  P.  255,)  some  account  ought  to  be  given  of  its  custody,  as  (Gilb. 
Ev.  97,)  it  should  be  shown  that  possession  has  accompanied  it ;  but  k 
has  been  held  sufficient  to  produce  a  certificate  of  settlement,  thirty  years 
old,  without  showing  that  it  had  been  kept  in  the  parish  chest :  B.  v.  In- 
hab.  ofRigton,  5T.H  259.  Even  if  it  appear  that  the  attesting  witness 
is  alive,  and  capable  of  being  produced,  it  seems  unnecessary  to  call  him, 
where  the  deed  is  thirty  years  old :  Marsh  v.  Colnett,  2  Esp.  Rep.  665.  * 
If  there  is  any  erasure  or  interlineation  in  an  old  deed,  giving  an  appear- 
ance of  fraud,  it  ought  to  be  proved  in  the  regular  manner  by  the  sub- 
scribing witness ;  or,  if  he  be  dead,  by  proof  of  such  death ;  his  hand- 
writing, and  the  handwriting  of  the  party  executing,  B.  N.  P.  255.  See, 
further,  as  to  proof  of  execution  of  ancient  writing,  post,  "  Handwri- 
ting." 

Mode  of  Proving  Execution.]  The  sealing  and  the  delivery  of  the 
deed,  which  are  essential  to  its  validity  as  a  deed,  must  be  proved^'  which 
must  be  done  by  a  third  person,  if  there  Was  no  attesting  witness,  and  by 
such  attesting  witness,  if  there  was  one. 

Sealing  is  essential  to  a  deed,  and  must  be  proved ;  but  it  is  immate- 
rial with  what  seal  it  is  sealed.  One  piece  of  wax  will  suffice  for  several 
obligors,  Shep.  Touch.  55 ;  #and  it  is  sufficient  if  the  obligor  acknowledge 
any  impression  already  made  to  be  his  seal :  Com.  D.  Fait.  Thus,  where 
one  of  two  defts.,  in  the  presence  of  the  other,  and  by  his  authority,  exe- 
cuted a  bill  of  sale  for  them  both,  the  two  defts.  being  partners  in  the 
transaction,  but  there  awras  only  one  seal,  and  it  did  not  appear  whether 
the  seal  had  been  put  twice  upon  the  wax,  it  was  held,  that  no  particular 
mode  of  delivery  was  necessary;  and  that  it  was  sufficient  if  the  party 
treated  it  as  his  own:  Ball  v.  Dunsterville,  4  T.  R.  315. 

Delivery.]  This  must  be  proved;  no  particular  form  or  ceremony  is 
essential:  it  will  be  sufficient  if  a  party  testifies  his  intention  in  any 
manner,  whether  by  action  or  by  word,  to  deliver  or  put  the  deed  into 
the  possession  of  the  other,  as  by  throwing  it  down  upon  the  table  for  the 
other  to  take  up :  Com.  D.  Ev.  Ji.  3.  If  the  deed  be  made  by  a  corpora- 
tion, actual  delivery  is  not  requisite,  and  the  affixing  of  the  corporate  seal, 
or  any  other  used  for  the  occasion,  is  tantamount  to  a  delivery,  1  Phil.  Ev. 
449 ;  but,  if  the  corporate  body  has  given  a  letter  of  attorney  to  deliver, 
the  deed  is  not  theirs  until  delivered :  Co.  Lit.  36,  a.  If  the  deed  be  exe- 
cuted by  virtue  of  a  power  of  attorney  from  the  obligor,  the  power  of 


DEED.  423 

attorney  must  be  produced :  Johnson  v.  Mason,  1  Esp.  Rep.  89.  A  valid 
delivery  may  also  be  effected  by  words,  unaccompanied  by  an  actual 
delivery,  as  where  the  deed  lies  on  the  table,  and  the  obligor  desires  the 
obligee  to  take  it  up,  and  says  it  is  his  deed :  Co.  Lit.  36,  a.  If  once  the 
obligor  deliver  it  as  his  deed,  with  intent  that  it  shall  be  so,  it  will  take 
effect,  and  he  cannot,  by  any  subsequent  words,  explain  or  show  his 
intent  to  be  otherwise  :  Cojn.  D.  Fait.  Ji.  3.  A  person  executing  a  deed, 
by  virtue  of  a  power  of  attorney,  for  another,  must  do  it  in  the 
name  of  the  ^principal,  but  no  particular  form  of  words  is  [  *424  ] 
essential :  Wilks  v.  Back,  2  East,  142. 

Signing  is  not  an  essential  part  of  a  deed  at  common  law ;  but  it  has 
been  required,  in  some  cases,  by  act  of  Parliament,  and  is  often  requisite 
for  the  due  execution  of  powers.  In  such  cases,  therefore,  signing  is  as 
necessary  as  sealing :  1  Phil.  Ev.  448. 

It  is  not  absolutely  necessary  the  witness  should  see  the  party  actually 
sign  or  seal ;  proof  that  he  saw  him  deliver  it  signed  or  sealed  will  suffice : 
1  Phil.  Ev.  448.  A  subsequent  request,  by  one  of  the  parties,  to  sign  the 
*  attestation,  is  sufficient  proof  of  such  party's  excution  of  the  deed :  Peake, 
146.  Where  a  bond  was  executed  by  the  deft.,  and  attested  by  a  witness 
in  one  room,  and  was  then  taken  to  an  adjoining  room,  and,  at  the  request 
of  the  deft's  attorney,  and  in  the  deft's  hearing,  was  attested  by  another 
witness,  who  knew  the  deft.'s  handwriting,  it  was  held,  that  the  execution 
might  be  proved  by  the  latter  witness,  and  the  whole  be  considered  as  one 
entire  transaction:  Park  v.  Mears,  2  B.  &  P.  17;  and  see  Axon.,  cited 
Archb.  PI.  &  Ev.  378.  An  acknowledgment  by  an  obligor  to  the  attesting 
witness,  that  the  instrument  is  his  deed,  is  in  all  cases  sufficient:  Powell  v. 
Blacket,  1  Esp.  Rep.  97.  It  is  not  necessary  for  the  witness  to  prove  that 
certain  blanks,  which  existed  in  the  deed,  were  filled  up  at  the  time  of  the 
execution :  England  v.  Roper,  1  Stark.  304. 

Identity.]  Some  evidence  is  necessary  to  connect  the  deft,  with  the 
bond,  which  the  subscribing  witness  is  often  unable  to  furnish.  Where  the 
witness  to  a  bond  stated  that  he  saw  it  executed  by  a  person  who  was 
introduced  under  the  name  of  Hawkshaw  (the  name  of  the  deft.)  but  could 
not  identify  him  with  the  deft.,  the  pit.  was  nonsuited :  Parkins  v.  Hawk- 
show,  2  Stark.  239;  Middleton  v.  Sandford,  4  Camp.  34. 

Enrolment  of  Deeds.']  It  seems  that  deeds  enrolled  may  be  admitted 
in  evidence,  without  proof  of  execution.  Thus,  a  deed  of  bargain  and  sale, 
acknowledged  by  the  bargainee  and  enrolled,  by  which  a  term  for  years 
was  assigned,  was  given  in  evidence  without  any  proof  made  of  the  bar- 
gainor's sealing  and  delivery  thereof:  Holt,  C.  J.,  and  the  rest  of  the  court, 
held,  that  the  acknowledgment  of  the  party  in  a  court  of  record,  or  before 
a  master  extraordinary  in  the  country,  is  good  evidence  of  its  being  sealed 
and  delivered:  Smart h  v.  Williams,  1  Salk.  280;  3  Lev.  387.  Gilbert, 
C.  B.,  draws  a  distinction  between  deeds  which  require  and  which  do  not 
require  enrolment,  and  considers  the  rule  applicable  in  the  former,  but  not 
in  the  latter  case :  Gilb.  Ev.  86.  Buller,  «/!,•  however,  dissents  from  this 
doctrine,  and  says,  that  the  case  of  Smart h  v.  Williams  is  wrongly  report- 
ed; as  it  appears,  from  the  report  in  Lev.,  that  the  acknowledgment  was 
by  the  bargainor,  and  that  it  was  only  a  term  that  passed,  and,  conse- 
quently, was  not  an  enrolment  within  the  stat. ;  and  adds, "  It  is  absurd  to 
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say  that  a  release,  which  has  been  enrolled  upon  the  acknowledgment  of 
the  releasor,  shall  not  be  admitted  in  evidence  against  him,  without  being 
proved  to  be  executed,  because  such  release  does  not  need  enrolment,  and 
that  was  the  case  in  Smart h  v.  Williams :  the  deed  there  did  not  need 
enrolment ;  yet,  being  enrolled,  on  the  acknowledgment  of  the  bargainor, 
it  was  read  against  him  without  being  proved :"  B.  N.  P.  256.  In  the 
case  of  Lady  Holcroft  v.  Smith,  2  Freem.  259,  a  distinction  was  made 
between  deeds  of  bargain  and  sale  (enrolled  in  pursuance  of  the  stat  of 
H.  8,)  and  other  deeds  enrolled ;  and  it  was  held,  that  a  copy  of  a  deed, 
enrolled  for  safe  custody,  would  not  be  evidence  otherwise  than  as  against 
the  party  who  executed  it,  and  all  claiming  under  him;  so,  the  endorse- 
ment by  the  proper  officer,  on  a  deed  of  bargain  and  sale,  enrolled 
[*426]  according  to  21  H.  8,  c.  16,  is  evidence  of  *the  enrolment,  JBf*- 
nersley  v.  Orpe,  1  Doug.  56 ;  and  the  date  of  enrolment,  endorsed 
by  the  clerk  of  the  enrolments,  is  conclusive  evidence  of  the  date:  R.  v. 
Hopper,  3  Prfce,  495. 

Proof  of  Execution  where  no  Subscribing  Witness.']  In  this  case  the 
party's  handwriting  and  execution  of  the  deed  must  be  proved,  as  in  other 
cases :  supra,  and  post,  «  Handwriting." 

Proof  of  by  Subscribing  Witness.']  If  there  was  a  subscribing  wit- 
ness to  the  execution  of  the  deed,  he  ought  to  be  subpoenaed  to  prove  it 
The  subscribing  witness  alone  is  competent  to  prove  the  execution,  as  he 
may  be  able-  to  state  the  circumstances  of  the  transaction,  which  may  be 
material,  and  unknown  to  others ;  and  his  testimony  cannot  be  dispensed 
with,  though  the  deft,  has  admitted  his  execution  of  the  deed  :  Abbott  v. 
Plumbe,  2  Doug.  205,  2  East,  187,  7  T.  R.  267,  even  in  answer  to  a  bill 
in  Chancery,  Call  v.  Dunning,  4  East,  53,  5  T.  R.  366 ;  and  this  rale 
applies,  whether  the  deed  be  the  foundation  of  the  action  or  but  collateral, 
Breton  v.  Cope,  Pea.  Rep.  30 ;  or  whether  the  question  be  between  the 
parties  to  the  deed  or  strangers :  4  East,  53. 

It  is  sufficient  to  call  one  attesting  witness,  though  there  are  several,  B. 
N.  P.  264, 1  P.  Wins.  471,  unless  a  suspicion  attaches  to  the  execution 
of  the  deed,  when  it  is  more  prudent  to  call  them  all :  4  Burr.  2224. 

Evidence  of  the  handwriting  of  an  attesting  witness,  will  not,  however, 
be  sufficient  to  prove  a  deed ;  if  there  are  two  of  them,  and  the  absence  of 
one  be  only  accounted  for,  the  other  must  be  called :  Cunliffv.  Sefldn,  2 
East,  183.  But,  though  there  be  two  attesting  witnesses,  and  one  be  dead, 
and  the  other  in  a  foreign  country,  the  handwriting  of  the  witness  that  is 
dead  will  be  sufficient:  Adam  v.  Kerr,  1  B.  &  P.  360. 

Excuse  for  not  producing  Attesting  Witness.]  It  is  always  necessary, 
where  a  deed  has  been  attested,  to  prove  the  execution  of  the  instrument 
by  the  evidence  of  the  attesting  witness.  But  his  absence  will  be  suffi- 
ciently accounted  for,  so  as  to  admit  evidence  of  his  handwriting,  by  proof 
of  his  death,  Barnes  v.  Trompowsky,  7  T.  R.  265,  Anon.  12  Mod.  607; 
or  his  insanity,  Currie  v.  Child,  3  Camp.  283,  Burnett  v.  Taylor,  9  Ves. 
381;  or  his  being  blind,  Wood  v.  Drury,  1  Ld.  Raym.  734;  or  from 
infamy  of  character,  as  having  been  convicted  of  forgery,  Jones  v.  Mason, 
2  Stf.  833,  to  substantiate  which,  the  conviction  must  be  proved,  ib.;  ox 
pit.  may  show  that  he  was  interested  at  the  time  of  the  attesting,  Swire 
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v.  Bel^  5  T.  R.  371 ;  in  which  case  it  must  appear  that  the  pit.  did  not 
know  of  his  being  interested  at  the  time,  or  he  will  not  be  allowed  to 
object  to  his  competency,  Honey  wood  v.  Peacock,  3  Camp.  196 ;  or  that 
he  has  become  interested  since  he  attested,  Swire  v.  Bell,  5  T.  R.  371 ; 
as  by  being  appointed  executor  of  the  obligee,  Godfrey  v.  Morris,  Star. 
84,  Buckley  v.  Smith,  2  Esp.  Rep.  697,  Cunliffe  v.  Sefton,  2  East,  183, 
Goes  v.  Traeey,  1  P.  Wms.  287 ;  or  where  he  is  absent  in  a  foreign  coun- 
try, or  out  of  the  jurisdiction  of  the  court,  as  in  Ireland,  Hodnettv.  For- 
tnann,  1  Stark,  90,  or  in  America,  Prince  v.  Blackburn,  2  East,  250", 
Wallis  v.  Delancey,  7  T.  R.  266 ;  n.  or  India,  Coglin  v.  Williamson, 
Doug.  93 ;  or  France,  Holmes  v.  Pointer,  Pea.  Rep.  1 35,  Adams  v.  Kerr, 
1  B.  P.  360;  or  where  it  appears  that  the  attesting  witness  cannot  be 
found,  after  a  fair,  serious,  and  diligent  inquiry  made  for  him,  Cunliffe  v. 
Sefton,  2  East,  183;  as,  where  inquiry  had  been  made  at  the  residence 
of  the  obligor  and  obligee,  but  no  information  could  be  obtained  concern- 
ing the  attesting  witness,  id.;  or  where  it  was  ascertained  he  had  abscond- 
ed, to  avoid  his  creditors,  Crosby  v.  Percy,  1  Taunt.  365,  1  Camp.  303, 
s.  c.  though  the  contrary  was  held,  in  Pitt  v.  Griffith,  6  Moo.  538 ;  or, 
where  it  was  proved  that,  twelve  months  previous,  the  attesting  witness 
had  had  a  commission  of  bankruptcy  sued  out  against  him,  and 
had  not  appeared  at  the  time  fixed  *for  his  surrender,  Ld.  [*426j 
Ellenb.  observing,  "  as  the  party  did  not  appear  to  his  commis- 
sion, I  must  presume  he  is  out  of  the  kingdom ;  had  he  been  at  his  resi- 
dence at  the  time  fixed  for  his  surrender,  I  must  suppose  that  he  would 
have  surrendered,  to  save  himself  from  a  capital  felony,"  Wardell  v. 
Farmer,  2  Camp.  284;  or  where  inquiry  had  been  made  for  the  subscrib-  t 
ing  witness  at  the  Admiralty,  whence  it  appeared,  by  the  last  report,  that 
he  was  serving  in  his  Majesty's  navy,  but  on  board  of  what  ship  it  was 
not  known,  Parker  v.  Hoskins,  2  Taunt.  223 ;  or  where  he  had  gone 
abroad  twenty  years  before  the  trial  of  the  cause,  and  had  not  been  heard 
of  since ;  and  p.  Ld.  Ellenb.,  a"  proof  of  the  fact  of  the  subscribing  witness 
going  abroad  twenty  years  ago  (so  large  a  portion  of  the  life  of  man,) 
and  never  having  been  heard  of  since,  of  itself  would  be  sufficient,"  Doe 
d.  Johnson  v.  Johnson,  1  Ph.  Ev.  455,  n.,  Doe  v.  Jesson,  6  East,  84 ;  or 
where,  on  a  witness  being  subpoenaed,  he  said  he  would  not  attend,  and, 
on  being  sought  for  at  the  residence  of  the  deft.,  it  was  ascertained  he  had 
gone  to  Margate,  on  an  unsuccessful  inquiry  there,  evidence  of  his  hand- 
writing was  admitted :  Burt  v.  Walker,  4  B.  &  A.  697.  But  proof  of 
the  witness  being  unable  to  attend  from  illness,  and  no  hopes  entertained 
of  his  recovery,  will  not  be  a  sufficient  excuse  for  his  non-attendance, 
Harrison  v.  Blades,  3  Camp.  457 ;  and  p.  Ld.  Ellenb.,  " I  cannot  dis- 
pense with  the  attendance  of  a  witness  who  is  still  alive,  and  within  the 
jurisdiction  of  the  court :  if  such  a  relaxation  of  the  rules  of  evidence  were 
permitted,  there  would  be  very  sudden  indispositions  and  recoveries:"  ib. 
"  But,  in  all  these  cases,  it  ought  to  be  satisfactorily  proved,  that  a  rea- 
sonable, diligent,  and  honest  inquiry  has  been  made,  without  any  evasion, 
and  without  any  design  to  overlook  the  witness."     1  Ph.  Ev.  456,  n. 

If  the  subscribing  witness  is  unable,  or  refuses,  to  declare  the  truth,  the 
party  is  not  precluded  from  calling  other  witnesses  to  establish  the  validity 
of  the  instrument,  Burr.  2224 ;  and  thus,  where  one  of  the  witnesses  to  a 
will  would  not  swear  to  the  sealing  and  publication,  Holt,  C.  J,  allowed 
the  attestation  of  the  witness  to  be  proved :  Bagwell  v.  Glasscock,  Skin. 
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413.  Proof  of  the  handwriting  of  the  obligor  will  be  sufficient,  where  the 
witness  admits  his  signature  as  attesting  witness,  but  did  not  in  fact,  see 
the  deed  executed :  Grellier  v.  Neale,  Pea.  147.  Where  the  witness  de- 
nies the  due  execution  of  the  deed,  other  witnesses  may  be  called  to  con- 
tradict him,  and  the  contrary  proved  -by  circumstantial  evidence :  Talbot 
v.  Hodson,  7  Taunt  251 ;  Doug.  206,  Digg's  case,  Skin.  79.  And,  where 
two  witnesses  to  a  will  of  real  property  denied  the  publishing  of  the  will, 
and  stated  that  he  was  incapable  of  doing  so,  witnesses  were  admitted  to 
contradict  them.  Skin.  49. 

The  "handwriting  of  the  party  executing  must  also  be  proved  by  other 
evidence  than  the  testimony  of  the  subscribing  witness,  where  the  name 
of  a  fictitious  person  is  inserted  as  a  witness,  Fasset  v.  Brown,  Pea.  Rep. 
23 ;  or  where  he  became  a  witness  without  the  knowledge  or  consent  of 
the  parties :  McOraw  v.  Gentry  3  Camp.  232. 

Where  the  pit  declared  on  a  deed  which  he  stated  was  in  deft's  pos- 
session, who  pleaded  non  est  factum,  and  at  the  trial  pit  proved  the  deed 
to  be  in  defts.  hands,  who  had  also  been  served  with  a  notice  to  produce 
it,  it  was  decided  that,  on  non-production  of  the  deed,  the  pit.  might  give 
secondary  evidence  of  it,  without  calling  the  subscribing  witness,  though 
he  was  in  court :  Cooke  v.  Tanswell,  8  Taunt  450.  So,  where  the  pit 
declared  on  a  lost  bond,  and  a  witness  stated  that  there  were  subscribing 
witnesses'  names  to  the  bond,  but  that  he  did  not  know  them,  it  was  held 
the  pit.  need  not  call  the  attesting  witnesses,  or  either  of  them :  Pea.  Ev. 
82,  Appendix. 


[*427]  *DEMURRAGE. 

Form  of  Remedy  fob,  427. 

Form  of  Pleadings,  ib. 

Precedents,  ib. 

Evidence  for  Plaintiff,  428. — Measures  of  Damages,  ib. 

Evidence  for  Defendant,  429. 


Farm  of  Remedy. 

.  Where  the  contract  for  demurrage  is  under  seal,  the  party  entitled  to 
it  must  bring  his  action  on  the  covenant  to  pay  it,  or  bring  debt  on  the 
deed ;  and,  if  there  be  no  contract  for  demurrage,  the  declaration  should 
be  special  on  the  implied  contract  to  ship  or  unship  the  goods  within  a 
reasonable  time;  see  ante,  "Charter-Party."  The  usual  clauses,  pur- 
porting that  it  is  covenanted  and  agreed  by  and  between  the  parties,  that  a 
specified  number  of  days  shall  be  allowed  for  loading  and  unloading,  and 
maf  it  shall  be  lawful  for  the  freighter  to  detain  the  vessel  for  those  pur- 
poses a  further  specified  time,  on  payment  of  a  daily  sum,  constitute  a 
contract  on  the  part  of  the  freighter,  that  he  will  not  detain  the  ship  for 
those  purposes  beyond  the  two  designated  periods:  and,  if  he  does  so 
detain  her,  he  is  liable  to  an  action  on  the  contract  in  the  form  adapt- 
ed to  the  nature  of  the  instrument:  Randall  v.  Lynch,  12  East,  179; 
Abbott,  180. 
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Form  of  Pleadings. 

When  the  contract  is  under  seal,  the  declaration  must,  In  general,  be 
framed  upon  it,  and  state  the  terms  of  the  deed,  1  N.  R.  104,  lM.&S, 
573,  2  ib.,  303 ;  when  necessary,  arte,  358.  The  breach  in  a  declaration 
on  a  covenant  to  pay  demurrage  should  not  exceed  the  limited  number  of 
stated  days  mentioned  in  the  covenant :  Stevenson  v.  York,  2  Chit.  Rep. 
570.  A  tortious  detention  will  not  support  a  count  for  demurrage :  Har- 
rison.*. Wilson,  2  Esp.  Rep.  709. 


Precedents. 

INDKBITATUS  ASSUMPSIT  10E  DBMTO1RACML 

The  indebitatus  count  is  as  ante,  139,  inserting  these  words,  "  for  the  use  of  a  certain 
ship  or  vessel,  called,  &c.,  (whereof  the  said  pit  was  master)  (according  to  the  fact,)  by 
the  said  deft,  before  that  time  retained,  and  kept  on  demurrage,  with  certain  goods,  chat- 
tels and  merchandise  on  board  thereof,  for  a  long  time  before  then  elapsed,  and  at  the 
special  instance,  &c,  and  bein£  so  indebted,"  &c.  Conclusion  as  ante,  ib.  The  quantum 
meruit  thereon  is  as  ante,  to.,  inserting  as  follows:)  "  had  before  that  time  suffered  and 
permitted  the  said  deft  to  retain  and  Keep,  and  that  he,  the  said  deft,  had  accordingly 
retained  and  kept  a  certain  other  ship  or  ysssel,  whereof  the  said  pit.  was  master  (accord- 
ing to  the  fact,)  with  certain  other  goods,  chattels,  and  merchandise,  on  board  thereof 
on  demurrage,  for  a  long  time  before  then  elapsed,  he,  the  said  deft,  undertook,"  dtc. 
(Conclusion  as  ante,  ib.) 

See  precedent  in  debt  for  demurrage,  2  Chit  Pi.  426;  covenant  for,  to.,  528;  pleas  in 
covenant  for,  3  Chit  PL  1007  to  1009. 


Evidence/or  Plaintiff.  [*428] 

In  an  action  for  demurrage,  the  pit  must  prove  how  long  he  was  de- 
tained beyond  the  days  allowed  by  the  charter-party,  and  the  days  must 
be  working,  not  running  days:  Cockran  v.  Set  by,  3  Esp.  Rep.  121.  It 
is  usual  for  the  master  to  produce  a  protest  in  evidence :  and  this,  though 
not  directly  necessary,  is  the  more  prudent  course:  Beawes,  142.  To 
entitle  the  owner  to  demurrage,  it  does  not  appear  necessary  that  the  mas- 
ter should  give  notice  of  the  ship's  arrival  to  the  consignee,  Harman  v. 
Mant,4  Camp.  161;  especially  when  the  consignees  have  endorsed  the 
bill  of  lading:  Harman  v.  Clarke,  4  Camp.  159:  see  "  Charter-Party." 

Damages.']  If  a  ship  be  detained,  the  daily  rate  of  demurrage  men- 
tioned in  the  charter-party  will,  in  general,  be  the  measure  of  the  damages 
to  be  paid,  but  it  is  not  the  absolute  or  necessary  measure ;  more  or  less 
may  be  payable,  as  justice  may  require,  regard  being  had  to  the  expense 
and  loss  incurred  by  the  owner ;  and  the  amount  must  be  settled  by  a 
jury:  Abbott,  181;  Moorson  v.  Bell,  2  Camp.  616.  Where,  by  a  charter- 
party  under  seal,  the  freighter  was  at  liberty  to  keep  the  ship  on  demur- 
rage at  her  loading  and  delivery  ports,  ten  days  each,  besides  a  certain 
number  of  days  limited  for  her  stay  at  the  same,  or  as  many  of  them  as 
need  shoulcf  require,  the  ship  having  been  compelled  to  put  into  an  inter- 
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mediate  port  of  her  ports  of  loading  and  discharge,  and  the  freighter 
having  detained  the  vessel  ten  days  there,  and  also  fourteen  days  more 
than  ten  days  at  the  port  of  delivery,  in  an  action  on  the  charter-party,  it 
was  held,  that  the  master  could  not  recover  on  this  covenant  for  more  than 
the  ten  days'  demurrage,  at  £5  per  day,  at  the  port  of  London,  the  cove- 
nant not  extending  to  the  payment  of  demurrage  beyond  ten  days  at  each 
of  the  ports  of  loading  and  discharge;  and  a  breach,  averring  that  the  pit. 
did  not  pay  £5  per  day  for  demurrage  for  the  extra  delay  beyond  the  ten 
days  at  the  port  of  delivery,  and  for  the  delay  at  Bristol,  as  well  as  for  the 
demurrage  tor  ten  days'  delay  at  the  port  of  delivery,  was  held  bad:  Ste- 
venson v.  York,  2  Chit.  Rep.  570. 

The  price  or  rate  of  demurrage  may  be  regulated  by  the  burden  of  the 
ship,  or  quantity  of  goods  she  is  'freighted  to  carry,  or  the  damage  she  is 
likely  to  sustain  by  remaining  in  the  port  where  she  is  detained;  or  the 
loss  sustained  by  not  being  able  to  employ  her  on  another  service,  &c 

Evidence  for  Defendant. 

If  there  be  a  limited  time  for  unloading,  deft,  will  not  be  allowed  to 
show,  in  evidence,  that  the  delay  was  unavoidable,  from  the  crowded 
state  of  the  docks,  Lear  v.  Yates,  3  Taunt.  387,  Randall  v.  Lynch,  12 
East,  179,  or  that  it  was  occasioned  by  port  regulations,  or  custom-house 
restrictions,  even  though  it  be  unlawful  on  the  part  of  the  custom-house 
to  make  them,  Bessy  v.  Evans,  4  Camp.  131;  or  that  the  cargo  was  de- 
tained under  a  prohibition  by  a  foreign  government,  Blight  v.  Page,  3  B. 
&  p.  295 ;  nor  will  he  be  allowed  to  show,  that  the  delay  was  caused  by 
the  goods  being  placed  under  other  goods,  Harman  v.  Gardolph,  Holt, 
35 ;  or  the  impossibility  of  loading  the  vessel,  from  the  roughness  of  the 
weather,  or  the  port's  being  frozen  up,  Thompson  v.  Wagner,  4  Camp. 
335  n.;  or  from  the  neglect  of  the  consignee  in  not  obtaining  a  proper 
license :  Hill  v.  Idle,  ib.  327.  But  the  deft  will  not  be  liable  to  demur- 
rage if  the  words  of  the  covenant  be  "  to  unload  in  the  usual  and  custom- 
ary time,"  and  the  delay  proceed  from  the  vessel  being  unloaded  in  her 
turn  in  the  bonded  ware-houses,  Rogers  v.  Forresters,  2  Camp.  483 ;  or, 
if  there  be  no  stipulated  time  to  unload,  deft,  may  show  the  state  of  the 

docks  prevented  him,  Burmester  v.  Hodgson,  2  Camp.  489 ;  or 
[*429]  deft  may  show  the  delay  to  have  ^occurred  from  the  want  of  the 

ship's  clearances,  which  it  was  the  business  of  the  owner  to  pro- 
cure: Barrett  v.  Button,  4  Camp.  335. 

Where  it  is  impossible  to  perform  the  Contract]  The  general  rule 
appears  to  be,  that,  if  the  merchant  covenant  to  do  a  particular  act,  which 
it  becomes  impracticable  for  him  to  do,  he  must  answer  for  his  default, 
unless  the  act  be  or  become  contrary  to  the  law  of  his  country,  such  as 
trading  with  an  enemy.  "  The  merchant  (according  to  the  language  of 
Ld.  Ellenb.,  Barker  v.  Hodgson,  3  M.  &  S.  267,)  is  the  adventurer,  who 
chalks  out  the  voyage,  and  is  to  furnish,  at  all  events,  the  subject  matter 
out  of  which  the  freight  is  to  accrue;"  and,  upon  this  principle  it  was  held, 
that  a  merchant  was  liable  who  had  covenanted  to  furnish  a  cargo  at 
Gibraltar  within  a  limited  time,  but  was  prevented  from  doing  so,  by  a 
prohibition  of  intercourse  with  that  shore,  on  account  of  the  owner:  Ab- 
bott, 182.  ' 
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DEMURRER  TO  PLEADINGS. 

Nature  op,  and  when  proper,  429. 
Form  op,  430. 
Effect  op,  431. 
Precedents  op,  ib.  432. 


Nature  of,  and  when  it  lies,  in  general 

A  demurrer  is  an  objection  made  by  one  party  to  his  opponent's  plead- 
ing, alleging,  he  ought  not  to  answer  it;  for  some  defect  in  law  in  such 
pleading.  It  admits  the  facts,  and  refers  the  law  arising  thereon  to  the 
courts:  Co.  Lit.  71,  J.;  5  Mod.  132.  The  opposite  party  may  demur 
when  his  opponent's  pleading  is  defective,  in  substance  or  form;  but  there 
can  be  no  demurrer  for  a  defect  not  apparent  in  the  pleadings. 

Form  of. 

A  demurrer  is  either  to  the  whole  or  to  part  of  a  pleading.    When  a 
deft,  demurs  only,  and  does  not  plead  to  a  declaration,  his  demurrer  must 
cover  the  whole  declaration ;  othefwise  it  will  be  a  discontinuance  of  the 
whole :  so,  if  he  demur  to  part  only,  he  must  plead  to  the  residue ;  other- 
wise it  will  be  a  discontinuance  of  the  whole.    Thus,  where,  in  trespass 
for  taking  and  carrying  away  goods,  if  the  deft.,  quoad  the  taking,  demur, 
but  say  nothing  as  to  the  carrying  away,  it  is  a  discontinuance :  Yelv.  R. 
5.     So,  if  the  pit  demur  only,  and  do  not  reply  to  the  deft's  plea  or  pleas, 
the  demurrer  must  cover  the  whole,  otherwise  it  will  be  a  discontinuance 
of  the  whole,  per  Chamb.J.,  3  Rol.  390  5  and,  therefore,  if  the  deft,  plead 
three  pleas,  and  the  pit,  in  his  demurrer  say,  quod  placitum  praedictum 
est  minus  sufficiens,  it  is  a  discontinuance,  Yelv.  R.  65,  and  see  1  Brownl. 
192,  Yelv.  5 ;  and  the  same  as  to  demurrers  to  replications,  rejoinders,  &c. 
But,  if  the  deft  demur  to  the  whole  declaration,  where  there  are  several 
counts,  or  in  covenant  several  breaches,  some  of  which  are  sufficient,  and 
others  not,  or  one  count  which  may  be  bad  in  part,  the  pit  will  have  judg- 
ment on  those  counts,  &c,  which  are  sufficient:  1  Saund.  286 ;  Amory  v. 
Brodrick,  5  B.  &  A.  715.     And  this  rule  applies,  also,  where  there  is  one 
count,  part  of  which  is  sufficient,  and  the  residue  is  not;  when  the  matters 
are  divisible  in  their  nature,  as  if  a  pit  declare  for  taking  his 
money,  and  also  certain  goods,  without  showing  that  the  *goods  [*430] 
were  his  property,  the  count  will  be  good  as  to  the  money;  and, 
if  the  deft,  demur  generally  to  the  whole,  the  pit  will  have  judgment,  2 
Saund.  379;  so,  if  part  of  a  breach  be  good,  it  is  no  cause  of  demurrer  to 
the  whole,  that  special  damage  is  laid,  which  is  not  recoverable,  1  D.  &  R. 
361 ;  but  where  there  is  a  misjoinder,  either  of  parties  or  causes  of  action, 
or  breaches,  the  demurrer  must  be  to  the  whole :  Kingston  v.  Not  tie,  1 
M.  &  S.  355.    If  a  plea  or  replication,  Which  is  entire,  be  bad  in  part,  it  is 
in  general  bad  for  the  whole,  and  a  demurrer  to  the  whole  should  be 
adopted :  1  Saund.  28,  (2),  337,  (1) ;  2  Saund.  124 ;  Com.  D.  Pleader,  Q.  3. 
[Where  there  is  a  special  demurrer  to  the  whole  declaration,  and  one 
count  or  breach  is  good,  if  the  demurrer  be  too  large,  the  plaintiff  is  enti- 
vol.  1.  62 
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tied  to  judgment  on  the  whole  declaration ;  and  if  the  bad  count  or  breach 
is  good  after  judgment,  he  may  recover  by  entering  a  nolle  pros.,  as  to  that 
count;  or  having  the  damages  separately  assessed  and  entering  a  remit- 
titur damna :  Boy  dell  v.  Jones,  4  Mees.  &  W.  451 ;  and  7  Dowl.  P.  C.  210 ; 
correcting  Ferguson  v.  Mitchell,  2  Cr.  M.  &  R.  692.  And  see  Webb^v. 
Baker,  3  Nev.  &  P.  87.  Wainwright  v.  Johnson,  5  Dowl.  P.  C.  317.] 

A  demurrer  is  either  general  or  special.  A  general  demurrer  lies  only 
for  defects  in  substance,  and  excepts  to  the  sufficiency  in  general  terms, 
without  showing  specially  the  nature  of  the  objection.  A  special  demurrer 
is  only  for  defects  in  form,  and  adds  to  the  terms  of  a  general  demurrer  a 
specification  of  the  particular  ground  of  exception:  Co.  Lit  72,  a.;  Steph. 
P.  159.  Thus  if  a  defective  title  be  alleged,  it  is  a  fault  in  substance  for 
which  the  party  may  demur  generally;  but,  if  a  title  be  defectively  stated, 
1  it  is  only  a  fault  in  form,  which  must  be  specially  assigned  for  cause  of 
demurrer:  1  Saund.  337.  A  special  demurrer  is  not  necessary  for  a  defect 
in  substance,  for,  by  27  El.  c.  5.  s.  1,  and  4  Anne,  c.  16,  it  is  provided,  ia 
nearly  the  same  terms,  that  the  judges  "shall  give  judgment  according  as 
the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto  them,  with- 
out regarding  any  imperfection,  omission,  defect,  or  want  of  form,  except 
those  only  which  the  party  demurring  shall  specially  and  particularly  set 
down  and  express  together  with  his  demurrer,  as  causes  of  the  same,"  the 
latter  statute  adding  this  proviso, "  so  as  sufficient  matter  appear  in  said 
pleadings  upon  which  the  court  may  give  judgment,  according  to  the  very 
right  of  the  cause."  A  general  demurrer  to  a  plea  in  abatement  will  in 
all  cases  suffice;  Lloyd  v.  Williams,  2  M.  &  S.  485:  it  states  that  it  is  not 
sufficient  to  quash  the  bill  or  writ,  and  prays  judgment  that  the  deft,  may 
answer  over  or  further  to  the  declaration.  If  the  pit  demur  to  a  plea  in 
abatement  as  to  a  plea  in  bar,  the  whole  action  is  discontinued:  Carter  v. 
Davies,  1  Salk.  218,  1  Show.  255,  s.  e.;  Carth.  187,  s.  c.  To  a  plea  in 
bar,  the  demurrer  is  quia  placitum,  fyc.;  materiaque  in  sedem  contenta 
minus  sufficient  in  lege  existet,  fyc.;  undepro  de/ectu  sufficientis  placiti, 
fyc;  petit  judicium,  fyc;  either  for  damages  or  for  debt  and  damages, 
&c.,  according  to  the  nature  of  the  action:  Co.  Lit.  71,  b.  If  the  demurrer 
be  to  a  replication,  rejoinder,  &c.,  after  stating  that  the  same  and  the  mat- 
ters therein  contained  are  not  sufficient  in  law,  it  concludes  with  a  prayer 
of  judgment  either  against  or  for  the  pit.,  according  to  the  situation  of  the 
party  demurring. 

With  respect  to  the  degree  of  particularity  with  which,  under  these 
statutes,  the  special  demurrer  must  assign  the  ground  of  objection,  it  is 
insufficient  to  object  in  general  terms,  that  the  pleading  is  uncertain,  defec- 
tive, &c,  but  it  must  be  shown  sp^ially  in  what  particular  the  form  is 
defective:  Com.  D.  Pleader,  Q.  9. 

If  the  deft,  is  under  terms  of  pleading  issuably,  he  cannot  demur  spe- 
cially for  a  mere  defect  in  form,  though  he  may  for  a  defect  in  substance: 
Berry  v.  Anderson,  7  T.  R.  53b;  Cuming  v.  Sharland,  1-East,  411; 
Deevey  v.  Sqpp,  2  Str.  1 185.  In  the  K.  B.,  it  is  said,  such  terms  preclude 
a  special  demurrer  for  form  by  deft,  to  any  other  subsequent  pleadings, 
2  B.  &  P.  446,  2  Str.  1185,  7  T.  R.  530;  but,  in  C.  P.,  it  is  otherwise: 
Belts  v.  JippUgarth,  T.  T.  1817,  Brigh.  It  is  said,  deft.,  when  under 
such  terms  cannot  demur  specially,  though  for  a  defect  in  substance: 
Tidd,  478;  Blich  v.  Dymoke,  1  Bing.  379;  sedquwre,and  see  Newnham 
v.  Dowding,  1  Chit.  Rep.  711. 


\ 
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Effect  of 

With  respect  to  the  effect  of  a  demurrer,  it  is  a  rule  that  a  demurrer 
admits  all  such  matters  of  fact  as  are  sufficiently  pleaded:  Gun- 
dry  v.  Feltkam,  *1  T.  R.  334.  The  meaning  of  which  rule  is,  that  [*431] 
the' party,  having  had  his  option  whether  to  plead  or  demur,  shall 
be  taken,  in  adopting  the  latter  alternative,  to  admit  that  he  has  no  ground 
for  denial  or  traverse:  Steph.  161.  Thus,  in  assumpsit,  stating  a  grant 
of  a  thousand  trees,  to  be  cut  down  in  three  years,  and  that,  having  cut 
down  eight  hundred,  the  deft,  promised  to  allow  him  to  cut  down  the 
remaining  two  hundred  if  he  would  not  cut  them  down  then ;  to  which 
.  the  deft,  pleads  that  he  had  cut  down  the  thousand  trees  before  the  pro- 
mise, the  pit.  demurs,  the  demurrer  is  a  confession  that  he  had  cut  down 
the  thousand  trees  before  the  promise:  Yelv.  R.  195.  So,  in  covenant, 
if  the  deft,  plead  covenant^  performed,  and  the  pit.  reply,  assigning  a 
breach,  to  which  the  defendant  demurs,  the  deft,  by  his  demurrer,  con- 
fesses the  breach  and  contradicts  his  own  plea :  Speccot  v.  Sheres,  Cro, 
El.  829.  In  debt  on  a  bond,  conditioned  to  pay  it  A.  died  without  issue 
living,  the  deft,  pleads  that  A.  died  having  issue  living,  apud  B.,  and  the 
pit  demurs  for  want  of  a  good  venue,  the  demurrer  admits  that  A.  had 
issue  living  at  the  time#of  his  death:  Dy.  R.  15,  a.  So,  in  debt  on 
bond  conditioned  to  pay*  within  twenty  days  after  the  return  of  a  ship, 
or  at  the  end  of  eighteen  months,  the  deft,  pleads  that  the  ship  return- 
ed within  eighteen  months,  and  that  he  paid  within  twenty  days  after, 
and  the  pit.  replies,  traversing  the  payment,  to  which  the  deft,  demurs, 
the  demurrer  admits  the  breach,  and  it  was,  therefore,  holden,  that  the 
pit.  should  recover :  6  Mo.  349 ;  Com.  D.  Pleader,  Q.  5. 

It  is  a  rule,  that,  on  demurrer,  the  court  will  consider  the  whole 
record,  and  give  judgment  for  the  party  who,  on  the  whole,  appears 
to  be  entitled  to  it :  Le  Bret  v.  Papillon,  4  East,  502.  Thus,  on  de- 
murrer to  the  replication,  if  the  court  think  the  replication  bad,  but  per- 
ceive a  substantial  fault  in  the  plea,  they  will  give  judgment,  not  for  the 
deft.,  but  the  pit,  Jlnon.  2  Wils.  150,  provided  the  declaration  be  good; 
but  if  the  declaration  also  be  bad  in  substance,  then  upon  the  same 
principle,  judgment  would  be  given  for  the  deft:  5  Rep.  29,  a.;  Steph. 
PL  162. 


Precedents. 

GENERAL  DEMURRER  TO  A  DECLARATION. 

In  the  K.  Bw  (or  C.  P.  or  Exch.)  Term,  9  Geo.  4. 

C.  D. }     And  the  said  deft.,  by ,  hte  attorney,  comes  and  defends  the  wrong 

ate.  >  and  injury,  when,  &c. ;  and  says  that  the  said  declaration  (or  "  the  said  — 
A.  8.  ) count,  of  the  said  declaration")  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said 

K" ,  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said  deft,  and  that 
the  said  deft,  is  not  bound  by  law  to  answer  the  same,  and  this  he  is  ready  to  verify ; 
wherefore,  for  want  of  a  sufficient  declaration  (or  "  by  reason  of  the  insufficiency  of  the 

said count")  in  this  behalf,  the  said  deft  prays  judgment,  and  that  the  said  pit.  may 

be  barred  from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  &c.  (A 
special  demurrer  is  the  same  as  the  above  form  to  the  end,  concluding  thus :)  And  the 
said  deft,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  states 
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• 


and  shows  to  the  court  here,  the  following  causes  of  demurrer  to  the  said  declaration  (or, 

4i  the  said count  of  the  said  declaration;")  that  is  to  say,  that  (here  set  forth  the 

causes  of  demurrer,  and  conclude  thus:)  and  also,  further,  the  said  declaration  (or,  said 
count  of  the  said  declaration")  is,  in  other  respects,  bad,  informal,  and  insuffi- 
cient, &c. 

DEMURRER  TO  A  PLEA  IN  ABATEMENT. 

In  the  E.  B.  (or  C.  P.  or  Excq.)  Term,  9  Geo.  4. 

A.  B.  1     And  the  said  pit,  as  to  the  plea  of  the  said  deft.,  by  him  above  pleaded,  saith, 

v.    >  that  the  said  plea,  and  the  matters  therein  contained,  in  manner  and  form  as  the 

C.  D.  3  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  quash  the  writ 

aforesaid  of  him,  the  said  pit.  (or  a$  the  prayer  of  ^judgment  in  the  plem  in 

|~*432J  abatement  may  be;)  and  that  the  said  pit.  is  not  bound  by  law  to  answer  the 

same;  and  this  he  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  plea 

in  this  behalf,  he,  the  said  pit,  prays  judgment,  &c.,  and  that  his  writ  aforesaid  may  be 

adjudged  good,  and  that  the  said  deft  may  further  answer  thereto,  &c. 

DEMURRER  TO  A  PLEA  IN  BAR. 

In  the  K.  B.  (or  C.  P.  or  Excq.)  Term,  9  Geo.  4. 

And  the  said  pit,  as  to  the  said  plea  of  the  said  deft,  by  him,  (secondly)  above  pleaded, 
saith,  that  the  same,  and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  him,  the  said 
pit  from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  the  said  deft-, 
and  that  he,  the  said  pit,  is  not  bound  by  law  to  answer  the  same ;  and  this  he,  the  said 
pit,  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he,  the 
said  pit,  prays  judgment  and  his  damages,  by  reason  of  the  not  performing  of  the  said 
several  promises  and  undertakings  in  the  said  declaration  mentioned,  to  be  adjudged  to 
him,  &c 

DEMURRER  TO  AN  AVOWRY  OR  COGNISANCE. 

And  the  said  pit  saith,  that  the  said  avowry  or  cognisance  of  the  said  deft,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  not  sufficient  in  law  for  the  said  deft  to  avow  or  acknowledge  the  taking  of 
the  said  cattle,  in  the  said  declaration  above-mentioned,  in  the  said  place  in  which,  &c, 
to  be  just ;  and  that  he,  the  said  pit,  is  not  bound  by  law  to  answer  the  same;  and  this 
he,  the  said  pit,  is  ready  to  verify.  Wherefore  he  prays  judgment  and  his  damages,  by 
reason  of  the  taking  and  unjustly  detaining  of  the  said  cattle  to  be  adjudged  to  him,  &e. 

GENERAL  DEMURRER  TO  A  REPLICATION. 

In  the  K.  B.  (or  C.  P.  or  Excq.)  Term,  9  Geo.  4 

C.  D.  J  And  the  said  deft  saith,  that  the  said  replication  of  the  said  pit  to  the  said 
ats.  >  (second)  plea  of  him,  the  said  deft,  and  the  matters  therein  contained,  in  manner 
A.  R  )  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law 
for  the  said  pit  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said 
deft.,  and  that  he,  the  said  deft,  is  not  bound  by  the  law  of  the  land  to  answer  the  same; 
and  this  he,  the  said  deft,  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  replication 
in  this  behalf,  he,  the  said  deft,  prays  judgment  if  the  said  pit.  ought  to  have  or  main* 
tain  his  aforesaid  action  thereof  against  him,  &c. 

DEMURRER  TO  A  PLEA  IN  BAR  TO  A  COGNISANCE. 

And  the  said  deft  saith,  that  the  said  plea  in  bar  of  the  said  pit  to  the  said  cognisance 
of  him,  the  said  deft,  and  the  matters  in  the  said  plea  in  bar  contained,  are  not  sufficient 
in  law  to  bar  him,  the  said  deft,  from  having  a  return  of  the  said  cattle,  and  that  he,  the 
said  deft,  is  not  bound  by  the  law  of  the  land  to  answer  the  same;  and  this  he,  the  said 
deft,  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  plea  in  bar  in  this  behalf, 
he,  the  said  deft.,  as  before,  prays  judgment  and  a  return  of  the  said  cattle,  together  with 
his  damages,  costs,  and  charges,  by  him  in  this  behalf  expended,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  to  be  adjudged  to  him,  die. 
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JOINDER  IN  DEMURRER  TO  A  DECLARATION. 

In  the  K.  B.  (or  C.  P.  or  Excq.)  Term,  9  Geo.  4. 

A.  B.  >     And  the  said  pit  saith,  that  the  said  declaration  (or,  "said count,")  and 

v.  >  the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  stated 
C  D.  )  and  set  forth,  are  sufficient  in  law  for  him,  the  said  pit.,  to  have  and  maintain  his 
aforesaid  action  thereof  against  him,  the  said  deft.,  and  the  said  pit  is  ready  to  verify 
and  prove  the  same,  as  the  court  here  shall  direct  and  award.  Wherefore,  inasmuch  as 
the  said  deft,  hath  not  answered  the  said  declaration,  (or,  "  said count")  nor  hither- 
to, in  any  manner,  denied  the  same,  the  said  pit.  prays  judgment  and  his  damages,  by 
reason  of  the  not  performing  of  the  said  several  promises  and  undertakings  (as  the  form 
of  action  is:  see  conclusion  in  replications,  post, "  Replication,")  in  the  said  declaration 
mentioned,  to  be  adjudged  to  him,  && 


JOINDER  IN  DEMURRER  TO  PLBA  IN  ABATEMENT. 


[*433] 

In  the  K.  B.  (or  C.  P.,  or  Excq.)  Term,  9  Geo.  4. 

C.  D. }  And  the  said  deft,  saith,  that  his  said  plea,  by  him  above  pleaded,  and  the  mat- 
ate.  >  ter  therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and 
*  A.  B.  )  set  forth,  are  sufficient  in  law  to  quash  the  aforesaid  writ  of  the  said  pit  (or 
according  to  the  prayer  of  judgment  in  the  plea ;)  which  said  plea,  and  the  matters 
therein  contained,  he,  the  said  deft,  is  ready  to  verify  and  prove,  as  the  said  court  here 
shall  direct  and  award.  Wherefore,  inasmuch  as  the  said  pit  hath  not  answered  the  said 
plea,  nor  hitherto,  in  any  manner,  denied  the  same,  the  said  deft,  as  before,  prays  judg- 
ment of  the  said  writ,  and  that  the  same  may  be  quashed,  &c. 

♦JOINDER  IN  DEMURRER  TO  A  PLBA  IN  BAB. 

In  the  K.  B.  (or  C.  P.  or  Excq.)  Term,  9  Geo.  4. 

C.  D. }  And  the  said  deft  saith,  that  his  said  plea  by  him  (secondly)  above  pleaded, 
ate.  >  and  the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
A.  B.  5  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude  the  said  pit  from 
having  or  maintaining  his  aforesaid  action  thereof  against  him,  the  said  deft,  and  that 
he,  the  said  deft,  is  ready  to  verify  and  prove  the  same,  as  the  said  court  here  shall  direct 
and  award.  Wherefore,  inasmuch  as  the  said  pit  hath  not  answered  the  said  plea,  nor 
hitherto,  in  any  manner,  denied  the  same,  the  said  deft  prays  judgment,  and  that  the 
said  pit  may  be  barred  from  having  or  maintaining  his  aforesaid  action  thereof  against 
him,  the  said  deft,  &c. 

JOINDER  IN  DEMURRER  TO  A  PLBA  IN  BAR  HI  REPLEVIN. 

And  the  said  pit  saith,  that  the  said  plea  in  bar  of  him,  the  said  pit,  to  the  said  cog- 
nisance of  the  said  deft,  and  the  matters  in  the  said  plea  in  bar  contained,  are  sufficient 
in  law  to  bar  him,  the  said  deft,  from  having  a  return  of  the  said  cattle;  and  which  said 
plea  in  bar,  and  the  matters  therein  contained,  he,  the  said  pit  is  ready  to  verify  and 
prove,  as  the  court  here  shall  direct  and  award.  And,  because  the  said  deft  hath  not 
answered  the  said  plea  in  bar,  nor,  in  any  manner,  denied  the  same,  he,  the  pit  as  before, 
prays  judgment  and  his  damages,  on  occasion  of  the  taking  and  unjustly  detaining  of  the 
said  cattle,  to  be  adjudged  to  him,  &c. 


DEPOSITIONS. — See  Admissions,  41; — Affidavit  ;— Bankrupt,  248 ; 

Chancery,  354. 


DESCENT. — See  Ejectment  by  Heir,  457; — Pedigree. 
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DETINUE. 


Nature  and  Form  of  Remedy;  433. 
Form  of  Pleadings,  434. 
Precedents,  ib. 
Evidence,  435. 


Nature  and  Form  of  Remedy. 

Detinue  lies  upon  a  purchase,  bailment,  or  finding,  for  the  recovery  of 
goods  in  specie,  or  damages  for  detaining  them*;  and  this  action 
[*434]  is  the  *only  remedy  by  suit  at  law  for  the  recovery  of  a  personal 
chattel  in  specie,  unless  in  those  cases  where  the  party  can  regain 
possession  by  replevin:  3  Bl.  Com.  146, 152;  Willes,  120;  Co.  D.  Deti- 
nue, A.  F.  N.  B.  138.  It  has  been  supposed  it  does  not  lie  for  goods  tor- 
Hously  obtained  by  deft.:  see  3  Bl.  Com.  1$2;  sed  vide  Sir  W.  Jones, 
173;  Mod.  122;  1  Chit.  PL  112.  The  gist  of  the  action  is  the  wrongful 
detainer,  and  not  the  original  taking :  3  Bl.  Corn.  132.  The  goods  sought 
to  be  recovered  must  be  capable  of  being  identified  by  some  means :  thus, 
it  does  not  lie  for  money  unless  in  a  bag :  Co.  Lit.  286,  b.;  Com.  D.  Deti- 
nue, B.  C  It  lies  for  title-deeds  and  charters,  2  Saund.  47,  a.,  Com.  D. 
Detinue,  Ji.  It  does  not  lie  for  real  property,  Cro.„J.  39.  The  pit  must 
have  the  same  title  in  the  property  to  support  this  action  as  he  needs  have 
in  trover:  see  post,  "  Trover,"  and  Phillips  v.  Robinson,  11  Moo.  Rep, 
308. 

Debt  and  detinue  may  be  joined  in  the  same  declaration,  2  Saund.  117, 
A.,  Bro.  Joinder  in  Jietions,  97 ;  and,  in  some  cases,  this  renders  detinue 
a  very  advantageous  form  of  remedy.  Thus,  when  a  deft,  has  in  his  pos- 
session personal  property  formerly  of  the  pit.,  and  it  be  doubtful  whether 
a  contract  by  the  deft,  for  the  purchase  thereof  can  be  proved,  it  is  advisa- 
ble to  insert  a  count  in  debt  for  goods  sold,  and  another  count  in  detinue, 
that  the  pit.  may  recover  on  one  ground  or  the  other:  see  2  Chit  PI. 
594,  n.  a. 

Form  of  Pleadings. 

Declaration.']  The  venue  is  transitory:  Com.  D.  Action,  n.  6.  The 
day  stating  the  delivery  to  deft,  is  immaterial.  Much  certainty  and  accu- 
racy are  necessary  in  the  description  of  the  things  demanded,  and  greater 
than  in  trover  or  replevin:  2  Saund.  74,  a.  b.;  Kettle  v.  Bromsall,  Wil-. 
les,  120.  It  is  unnecessary,  however,  to  state  the  date  of  the  deed :  1  Wils. 
116.  Where  the  action  is  for  several  articles,  the  value  t>f  each  need  not 
be  stated  separately  in  the  declaration,  though  the  jury  should  sever  the 
value  of  each  by  their  verdict:  2  W.  BL  K.  853;  1  Selw.  N.  P.  670;  Com. 
D.  Pleader,  2  X.  2.  The  contract  of  bailment,  if  any,  should  be  truly 
stated.  Where  there  has  been  a  special  bailment,  it  is  proper  to  declare 
in  one  count,  at  least,  on  the  bailment,  1  N.  R.  146,  and  to  state  a  spe- 
cial request  to  redeliver:  Willes,  120;  5  T.  R.  409.  In  other  cases,  it  is 
sufficient,  however,  to  declare  upon  the  supposed  finding,  which  is  not 
traversable :  Doc.  PL  124.  It  seems  an  averment  of  a  special  request  to 
redeliver  is  necessary:  Willes,  118;  5  T.  R.  409.    Sufficient  damages 
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should  be  inserted  to  cover  the  real  value  of  the  goods:  Cro.  J.  628 ;  Com. 
D.  Pleader,  2  Z  12.  ^ 

Pleas.]  The  general  issue  in  detinue  is  non  detinet,  and  under  which 
the  deft,  may  bring  evidence  of  a  gift  from  the  pit.,  or  any  other  defence 
which  proves  that  the  deft,  does  not  detain  the  pit's  goods  \  but  the  deft, 
must  plead  specially  that  the  goods  were  pawned  to  him  for  money 
remaining  unpaid:  Co.  Lit  283.  A  lien  must  also  be  pleaded  specially:  1 
Chit  PI.  113.  [A  plea,  in  this  action,  that  the  plaintiff  did  not  deliver  the 
goods  to  the  defendant,  is  bad  on  general  demurrer.  Walker  y.  Jones,  4 
Tyrw.  915.]  [As  to  the  defence  of  a  lien  in  this  action: — where  in  detinue 
for  a  picture,  it  appeared  it  had  been  intrusted  by  the  plaintiff  to  one  Bye 
for  sale,  that  Bye  deposited  it  with  the  defendant,  an  auctioneer,  and  that, 
when  the  plaintiff  (without  tendering  any  thing  for  warehouse  rent)  de- 
manded the  picture,  the  defendant  refused  to  deliver  it  up  until  a  debt  of  £8 
due  to  him  from  Bye  was  discharged:  it  was  held,  that  this  repudiation  of 
the  plaintiff's  title  precluded  the  defendant  from  afterwards  setting  up  a 
lien  on  the  picture  for  warehouse  rent  Dirks  v.  Richards,  5  Scott,  N» 
R.  534.] 


Precedents. 

COMMENCEMENT  OP  DECLARATION  IN  K.  B. 

EUenborough.  Term,  9  Geo.  4. 

(venue)  to  wit    A.  B.  complains  of  G.  D.,  being  in  the  custody  of  the  marshal 

of  the  Marsbalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea,  that  he 
render  to  the  said  A.  B.  certain  goods  and  chattels  (or,  "deeds  and  writings,"  according 
to  the  fact,)  of  great  value,  to  wit,  of  the  value  of  £ — ,  of  lawful,  &c.,  which  he  unjustly 
detains  from  him,  for  that,  &c, 

THB  LIKE  IN  O.  F. 

In  O.  P.  the  form  runs :  "CD.  was  summoned  to  answer  A.  E  of  a  plea,  that  he  ren- 
der to  the  said  A.  B.  certain  goods  and  chattels,  (or,  "deeds  and  writings,")  of  great  value, 
to  wit,  &c,  which  he  unjustly  detains  from  him ;  and  thereupon  the  said  A.  fi.,  by  E.  F., 
his  attorney,  complains  against  the  said  C.  D.,  for  that  whereas,  &c." 

*DBCLABATION  IN  DETINUE  ON  A  BAILMENT  TO  REDELIVER  ON  REQUEST.      £*435 J 

For  that  whereas  the  said  pit,  heretofore,  to  wit,  on  (any  day,)  &c,  at,  (venue,)  Sic., 
delivered  to  the  said  deft,  certain  goods  and  chattels,  to  wit,  &c.  (describe  the  property 
fully,)  of  the  said  pit.,  of  great  value,  to  wit,  of  the  value  of  J6 — (insert  enough,)  of  law- 
ful money  of,  &c.,  to  be  redelivered  by  the  said  deft,  to  the  said  pit,  when  ne,  the  said 
deft,  should  be  thereunto  afterwards  requested.  Yet  the  said  deft,  although  he  wag 
afterwards,  to  wit,  on,  &c,  aforesaid,  at,  &c.  aforesaid,  requested  by  the  said  pit  so  to 
do,  hath  not  as  yet  delivered  the  said  goods  and  chattels,  or  any  of  them,  or  any  part 
thereof,  to  the  said  pit.,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse  so  to  do,  and  still  unjustly  detains  the  same  from  the  said  pit,  to  wit, 
at,  &c,  aforesaid.  And  whereas,  also,  the  said  pit,  heretofore,  to  wit,  on,  &c.,  aforesaid, 
at,  &c.,  aforesaid,  was  lawfully  possessed  of  certain  other  goods  and  chattels,  to  wit, 
goods  and  chattels  of  the  like  number,  quantity,  quality,  description,  and  value,  as  those  in 
the  said  first  count  mentioned,  as  of  his  own  property;  and,  being  so  possessed  thereof,  be 
the  said  pit,  afterwards,  to  wit,  on,  &c,  aforesaid,  at,  &c.,  aforesaid,  casually  lost  the  said 
last-mentioned  goods  and  chattels  out  of  his  possession;  and  the  same  afterwards,  to  wit, 
on,  &c.,  aforesaid,  at,  &c.,  aforesaid  came  to  the  possession  of  the  said  deft  by  finding. 
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Yet  the  said  deft,  well  knowing  the  said  last-mentioned  good*  and  ehattek  to  be  the 

property  of  him,  the  said  pit,  and  of  right  to  belong  and  appertain  to  him,  hath  not  a* 
yet  delivered  the  said  last-mentioned  goods  and  chattels,  or  any  or  either  of  them,  or  any 
part  thereof,  to  the  said  pit,  although  often  requested  so  to  do,  bat  hath  hitherto  wholly 
refused  so  to  do,  and  hath  detained,  and  still  doth  detain,  the  same  from  the  said  pit,  to 
wit,  at,  &&,  aforesaid,  to  the  damage  of  the  said  pit  of  jg— ,  and  therefore  he  brings  hie 
rait,  &o.  t 

THB  LIKE  OF  DEBT  AND  DCTHIUB  IN  THE  SAME  DECLARATION. 


■  to  wit  A.  B.  complains  of  C.  D.,  being  dec.,  of  a  plea,  that  he  rendered  to 
the  said  A.  B.  the  sum  of  £, — ,  of  lawful,  &c.  which  he  owes  to,  and  unjustly  detain* 
from  him ;  and  also  that  he  render  to  him,  the  said  A.  B.,  certain  goods  and  chattels 
(according  to  the  fact,)  of  him,  the  said  A.  B.,  which  he  unjustly  detains  from  him,  for 
that  whereas  (here  insert  the  counts  in  debt,  and  the  conclusion,  to  the  words  M  to  the 
damage/9  <fu;  and  then  insert  the  counts  in  detinue  for  the  chattels,  <f*c.  as  in  the  pre- 
ceding precedent,  to  the  end,  and  conclude, "  to  the  damage,"  &c. 

GENERAL  ISSUE,  NON  DSTINBT. 

In  the  K.  B.,  (or  C.  P.,  or  Excq.)  Term,  9  Geo.  4 

C.  D. )     And  the  said  deft,  by  ■,  his  attorney,  comes  and  defends  the  wrong  and 

ats.  >  injury,  when,  &c,  and  saith  that  he  doth  not  detain  the  said  goods  and  chattels 
A.  B.  )  (according  to  the  fact)  in  the  said  declaration  specified,  or  any  part  thereof,  in 
manner  and  form  as  the  said  pit  hath  above  thereof  complained  against  him ;  and  of 
this  he,  the  said  deft,  puts  himself  upon  the  country,  &c. 


Evidence. 

The  pit.  must  prove,  1st,  bis  property  in  the  goods;  and,  2d,  the  detainer 
by  the  deft 

1.  As  to  the  proof  of  property  in  the  goods.  The  evidence  is  similar  to 
that  in  troyer;  and  any  person,  who  has  the  absolute  or  general  property 
in  goods,  and  the  right  to  immediate  possession,  may  support  this  action  : 
see  post, u  Trover."  An  heir  may,  therefore,  support  this  action  for  an 
heir-loom,  Bro.  Ab.  Detinue,  pi.  30;  and,  where  A.  delivers  goods  to  B., 
to  deliver  them  to  C,  the  latter  may  support  detinue  against  B. ;  for  the 
property  is  vested  in  him  by  the  delivering  to  B.  for  his  use :  1  Rol.  Ab. 
606.  But,  if  there  be  no  immediate  right  of  possession,  and  pit's  interest 
be  in  reversion,  he  cannot  support  detinue :  Gordon  v.  Harper,  7  T.  R.  9; 
Pain  v.  Whittaker,  R.  &  M.  100*  So,  it  may  be  supported  by  one 
who  had  the  special  property;  as,  a  bailee,  &c.  Title-deeds  go  with 
the  estate ;  and,  if  the  pit.,  having  deposited  them  with  deft, 
[*436]  assign  his  *interest  or  estate,  he  cannot  sue :  4  Bing.  106.  If  a 
person  detain  the  goods  of  a  feme  covert,  which  came  to  his 
hands  before  the  marriage,  the  husband  alone  may  maintain  detinue, 
because  the  law  transfers  the  property  to  him,  and  the  detainer  is  the 
cause  of  action :  B.  N.  P.  50.  Where  A.  delivers  goods  to  B.,  who  loses 
them,  and  D.  finds  them,  and  delivers  them  to  J.  S.,  who  has  a  right 
to  them,  A.  lannot  maintain  detinue  against  D.;  for  he  is  not  privy  to 
the  delivery  by  A.:  2  Danv.  511 ;  B.  N.  P.  51. 

Detainer  by  Defendant]  The  pit.  must  prove  an  actual  possession  of 
the  goods  by  the  deft.,  2  Rol.  Ab.  703;  Wilkins  v.  Despard,5  T.  R.  112 ; 
as  the  gist  of  this  action  is  the  wrongful  detainer,  and  not  the  original 
taking :  3  Bla.  Com.  152.    Therefore,  detinue  cannot  be  supported  against 
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the  executor  of  a  bailee,  if  it  appear  in  evidence  that  he  has  destroyed  the 
chattel,  B.  N.  P.  50;  and,  where  there  are  several  executors,  and  one 
only  has  possession,  the  pit  will  be  nonsuited,  unless  it  be  against  him 
alone:  Bro.  Ab.  Detinue, pi.  19.  In  detinue  for  a  bond  for  £100  upon 
bailment,  if  deft,  plead  that  he  did  not  receive  a  bond  for  such,  and  it  is 
found  that  he  received  a  bond  for  a  greater  sum,  there  must  be  a  verdict 
for  the  deft;  because  the  bond  is  not  the  same  as  that  which  the  pit. 
demands:  2  Rol.  Ab.  703;  see  further, post,  "Trover" 

Damages,  Value,  $•<?.]  The  language  of  the  judgment  being  in  the 
alternative,  that  the  pit.  do  recover  the  goods  or  the  value  thereof,  it  is 
incumbent  on  the  jury  to  find  the  value  of  every  particular  thing  demanded ; 
and,  if  they  give  damages  and  costs,  and  no  value,  the  defect  cannot  be 
supplied  by  a  writ  of  inquiry :  Cheney's  case,  10  Rep.  119 ;  1  Selw.  N.  P. 
670 ;  post,  "  Trover." 

[In  detinue  for  deed,  the  court  will,  on  the  delivering  up  of  a  portion  of 
them,  either  stay  proceedings,  or  put  the  plaintiff  under  terms,  if  he  insist 
on  proceeding,  in  order  to  prevent  his  obtaining  an  undue  advantage : 
Phillips  v.  Hat/ward,  3  D.  P.  C.  362.] 


DEVISE. — See  Ejectment  by  Devisee,  458. 


DISCLAIMER. — See  Ejectment  bt  Devisee,  458. 


DISCONTINUANCE. 

[Where  a  plaintiff  has  been  incorrectly  joined,  it  must  be  shown  that 
the  mistake  did  not  arise  from  negligence,  but  was  induced  by  the  defend- 
ant's conduct  leading  to  a  belief  that  the  party  had  entered  into  the  con- 
tract with  both.     Pcensgen  v.  Chanter,  6  Scott,  900. 

After  a  plea  of  bankruptcy,  and  certificate,  puis  darrein  continuance, 
the  defendant  cannot  force  the  plaintiff  to  reply,  but  the  latter  is  entitled 
to  discontinue  without  payment  of  costs.  Wollen  v.  Smith,  1  Perr.  & 
Dav.  374.] 


DISTRESS,  Illegal. 

Form  of  Remedy  for,  437. 

Form  of  Pleadings,  438. 

Precedents,  ib. 

Evidence  for  Plaintiff,  in  general,  442. 

In  case  for  distress,  for  Excessive  Distress,  443. — For  not  selling 
at  best  price,  ib. — For  not  removing  the  Goods  after  Jive  Days, 
ib. — For  selling  Distress  within  Jive  Days,  ib. — For  Distrain- 
ing Beasts  of  Plough,  ib. — For  refusing  to  restore  Goods  qfter 
Tender  of  Rent,  fyc,  444. 


""Form  of  Remedy.  [*437  J 

By  the  common  law,  any  irregularity  committed  in  the  proceedings  of  a 
distress  rendered  the  party  a  trespasser  ab  initio;  and  it  is  still  so  in  dis- 


vol.  i.  63 
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tresses  for  damage  feasant.    Bat,  in  the  case  of  a  distress  for  rent,  the  law 
has  been  entirely  changed  by  1 1  G.  2,  c.  19,  which  enacts  that  a  subsequent 
irregularity  will  not  reader  the  party  a  trespasser  ab  initio,  or  subject  him 
to  an  action  of  trespass  or  trover:  and  case  is  the  proper  remedy  in  these 
and  most  other  instances  of  irregularity,  in  the  taking,  or  sale,  or  disposal 
of  a  distress :  Wallace  v.  King,  1  H.  Bl.  1 3.    Trespass  or  trover  is  a  proper 
form  in  all  cases  where  the  distress  is  wholly  illegal,  Ether  ton  v.  Popple- 
well,  1  East,  139,  and  where  there  has  been  an  excessive  distress,  if  it  ap- 
pear upon  the  face  of  the  record  to  be  so  very  excessive,  that  the  distrainer 
must  be  considered  as  a  trespasser  for  taking  it;  as,  in  distraining  six  ounces 
of  gold  and  a  hundred  ounces  of  silver  for  the  sum  of  6s.  Sd.;  for  here  the 
excess  was  not  only  palpable,  but  specific :  Crowther  v.  Bamsbottom,  7  T. 
R.  658.    So,  if  an  excessive  distress  be  abused,  that  is  a  separate  cause  of 
action,  Lynne  v,  Wroody,  2  Str.  851 ;  or,  if  to  such  distress  be  added  any 
other  distinct  trespass,  as  that  of  turning  the  pit.  out  of  his  house,  for  such 
additional  act  an  action  of  trespass  will  lie :  £  I  her  ton  v.  Popplewell,  1 
East,  139.    But,  in  general,  the  remedy  to  be  pursued  for  an  excessive 
distress  must  now  be  wholly  founded  on  the  statute  of  52  H.  2,  c.  4, 3  Lev. 
48,  2  Inst  104, 131,  2  Str.  851 ;  and  trespass  or  trover  are  not  in  general 
maintainable  for  it.     For  driving  or  impounding  of  a  distress  contrary  to 
the  directions  of  the  stat.  1  and  2  Ph.  &  M.  e.  12,  the  remedy  must  be  on 
that  act ;  for,  where,  in  an  action  of  trespass  brought  for  taking  of  cattle, 
in  which  the  deft,  pleaded  damage  feasant  and  an  impounding  within  three 
miles,  and  pit.  replied  that  the  impounding  was  in  another  county,  the  court 
held  it  a  departure,  because  the  declaration  was  founded  upon  the  common 
law,  and  the  replication  upon  a  statute ;  observing  that,  it  being  a  statutory 
offence,  the  pit.  ought  to  have  brought  his  action  upon  the  statute:  3  Lev. 
48.    And,  in  a  later  case,*  where,  on  a  justification  for  impounding  cattle 
damage  feasant,  it  appeared  that  the  impounding  was  in  another  county, 
the  court  held  that  it  did  not  make  the  distrainer  a  trespasser  ab  initio, 
although  if  subjected  him  to  the  penalties  of  the  statute :  Gimbart  v.  Pelak, 
2  Str.  1272.     Case  does  not  lie  for  detaining  cattle  distrained  damage  fea- 
sant, where  tender  of  sufficient  amends  was  made  after  the  cattle  had  been 
impounded:  Sheriff  v.  James,  1  Bing.  341.    An  indictment  or  information 
will  not  lie  for  an  excessive  distress :  Bex  v.  Lesingham,  1  Lev.  299 ;  1 
LA  Raym.  193,  s.  c. 

The  pit.  has  frequently  the  option  of  declaring  in  case  or  trespass.  Thus 
where  a  distress  has  been  made  for  rent,  and  there  is  no  rent  due,  trespass 
or  case  may  be  supported  on  the  2  W.  &  M.  c.  5 ;  and  so,  where  a  distress 
is  made  after  a  tender  of  the  rent,  and  there  has  been  no  subsequent  de- 
mand :  Branscomb  v.  Bridges,  1  B.  &  C.  145 ;  2  D.  &  R.  256,  s,  c;  3 
Stark.  171,  s.  c.  So,  if  the  party  turn  the  pit.  out  of  possession,  or  con- 
tinue in  possession  an  unreasonable  time,  more  than  five  days,  trespass  or 
case  lies,  Ethertonv.  Popplewell,  1  East,  139,  Winterbournev.  Morgan, 
11  East,  395,  Messing  v.  Kemble,  2  Camp.  115,  Pitt  v.  Shew,  4  B  &  A. 
208 ;  so,  where  a  party  taking  a  distress,  damage  feasant,  has  been  guilty  of 
any  irregularity,  making  him  a  trespasser  ab  initio:  8  Co.  146;  Bac.  Ab. 
Trespass,  B.  The  proprietor  of  cattle,  wrongfully  distrained  damage  fea- 
sant, who  had  paid  money  for  the  purpose  of  having  them  redelivered  to 
him,  cannot  recover  back  that  money  in  an  action  of  assumpsit;  because 
such  mode  of  proceeding  would  impose  great  difficulties  on  the  deft,  by 
not  apprising  him  of  what  he  was  to  defend:  he  should  sue  in  trespass, 
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replevin,  or  trover:  Lindon  v.  Hooper,  Cowp.  414;  *Stepwick    [*438  ] 
v.  Bktnchard,  6  T.  R.  298.  The  person  whose  goods,  however, 
are  wrongfully  distrained  may  pay  the  sum  demanded,  in  order  to  redeem 
his  goods;  and,  after  they  are  in  his  possession,  bring  trover  against  the 
distrainer  for  the  unlawful  taking :  ib. 

Form  of  Pleadings. 

The  general  rules  as  to  declarations  in  trespass  or  case  will  here  apply : 
see  those  titles.    The  venue  is  transitory.    In  an  action  on  the  case  of  an 
illegal  or  irregular  distress,  the  particular  grievance  is  specified  in  the  de- 
claration, according  to  the  nature  of  the  facts.   In  an  action  on  the  case  for 
the  illegal  distress,  it  seems  to  be  sufficient  to  allege  in  the  declaration  that 
the  distress  was  made  for  rent  supposed  to  be  due  upon  a  certain  demise 
before  then  made  by  the  deft,  to  the  pit.,  without  specifying  the  particulars 
of  the  demise  itself,  and  to  state  generally  that  it  was  taken  for  and  in  the 
name  of  a  distress,  without  adding  for  rent  arrear :  Solter  v.  3runsden,4 
Mod.  231.    The  declaration  in  general  avers  a  certain  sum  as  due  for  rent; 
but  proof  as  to  the  precise  sum  is  unnecessary :  Sells  v.  Hoare,  1  Bing. 
401.   A  variance  in  the  description  of  the  premises  would  be  fatal :  2  Moo. 
587.    On  the  51  H.  3,  c.  4,  for  distraining  beasts  of  the  plough,  and  the 
declaration  need  not  show  that  there  was  a  sufficient  distress  of  other  goods : 
Dyer,  312;  Sid.  348.    Where  the  pit.  declared  on  2  P.  &  M.  c.  12,  for  a 
distress  taken  in  a  hundred  in  one  county,  and  driven  six  miles  out  of  the 
county,  without  averring  that  it  was  more  than  three  miles  from  the  hun- 
dred in  which  the  taking  was,  even  after  verdict,  the  judgment  seems  to 
have  been  arrested,  upon  the  ground  of  its  not  necessarily  appearing  to  be 
an  offence  within  the  statute ;  because  the  hundred  might  have  extended 
into  both  counties:  Anon.  Godbolt,  11.     In  declaring  on  51  H.  3,  s.  4,  in 
an  action  on  this  statute,  it  is  necessary  to  show  upon  the  face  of  the  record 
that  the  distress  is  excessive;  for  otherwise  it  does  not  sufficiently  appear 
to  the  court  to  be  a  case  within  the  act:  Bex  v.  Ledgingham,  1  Mod.  288. 
The  declaration  for  taking  a  distress  for  more  rent  than  was  due  should  be 
framed  on  the  common  law.     If  the  distress  was  excessive,  it  should  be 
framed  on  the  52  H.  3,  c.  4;  Lynne  v.  Moody,  2  Str.  851 ;  Woodcroft  v. 
Thompson,  3  Lev.  48.    In  declaring  on  the  equity  of  the  2  W.  &  M.  c.  5, 
for  selling  the  distress  within  the  five  days,  it  is  not  necessary  to  aver  that 
deft,  give  notice  of  the  taking:  Lutw.  214. 


Precedents. 

FOR   DISTRAINING  FOR   MORE  RBMT  THAN  WAS  DVB. 

For  that  whereas  the  said  pit.,  before  and  at  the  time  of  the  committing  of  the  griev- 
ance hereinafter  next  mentioned,  held  and  occupied  certain  premises,  with  the  appur- 
tenances, situate  and  heing  in  the  county  of  ■»  as  tenant  thereof  to  the  said  deft, 
(or  E.  P.,)  at  and  under  a  certain  rent,  therefore  payable  by  the  said  pit  to  the  said  deft, 
(or  E.  F.,)  to  wit,  at  (venue.)  Yet  the  said  deft.,  contriving  and  intending  wrongfully 
and  uniustly  to  injure  and  aggrieve  the  said  pit.  in  this  behalf,  heretofore,  to  wit,  on  &c. 
(day  of  taking,  or  about  it,)  at,  &c,  aforesaid  (venue,)  falsely  and  maliciously  pretend- 
ing that  a  certain  large  sum  of  money,  to  wit,  the  sum  of  £ ,  of  lawful  money,  &c, 

was  then  due  and  in  arrear  from  the  said  pit.  to  the  said  deft,  (or  E.  F.,)  for  rent  of  the 
said  premises,  with  the  appurtenances,  wrongfully  and  unjustly  seized  and  took  certain 
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goods  and  chattels,  to  wit,  &c.,  (enumerate  them  as  in  trover,)  of  the  said  pit,  then  found 

and  being  in  and  upon  the  said  premises,  of  great  value,  to  wit,  of  the  value  of  J6 , 

(insert  enough,)  of  lawful  money  of  Great  Britain,  as  a  distress  for  the  said  sum  of  money 
'so  pretended  to  be  due  and  in  arrear  as  aforesaid,  and,  under  that  pretence, 
[  *439  J  kept  and  detained  the  said  foods  and  "chattels  of  the  said  pit,  from  him,  the 
said  ph.,  for  a  long  space  of  time,  to  wit,  for  the  space  of —  days  then  next 
following,  and  until  be,  the  said  pit,  in  order  to  regain  the  possession  of  his  said  goods 
and  chattels,  was  forced  and  obliged  to  pay,  and  did  pay,  to  the  said  deft  (or  E.  Jr.)  the 
said  pretended  arrears  of  rent,  and  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  for  the 
costs  and  charges  of  the  said  distress,  and  expenses  incidental  thereto  (according  to  the 
fact.  If  they  be  still  detained,  say,  "  for  a  long  time,  to  wit,  from  thence  hitherto.**) 
Whereas,  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  distress,  as  afore- 
said, and  during  all  the  time  aforesaid,  a  small  part  only,  to  wit,  the  sum  of  £ ,  of 

the  said  sura  of  money  so  pretended  to  be  due  and  in  arrear,  as  aforesaid,  was  due  and 
in  arrears  from  the  said  pit.  to  the  said  deft  (or  E.  F.,)  for  the  rent  of  the  said  premises, 
with  the  appurtenances,  to  wit,  at,  &c.,  aforesaid,  (venue.)  (Add  a  count  for  an  exces- 
sive distress,  as  in  the  next  precedent,  and  a  count  in  trover.) 

FOR  TAKING  AN  EXCESSIVE  DISTRESS  FOR  RENT,  ON  STAT.   HARM.  52  H.   3.  C.  4. 

For  that  whereas  the  said  pit,  before  and  at  the  time  of  the  committing  of  the  griev- 
ance hereinafter  next  mentioned,  held  and  enjoyed  certain  premises,  with  the  appur- 
tenances, situate  in  the  county  of ,  as  tenant  thereof  to  the  said  deft,  at  and  under 

a  certain  rent  therefore  payable  to  the  said  deft  (or  E.  F.)<for  the  same;  of  which  said 
rent,  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  a  cer- 
tain small  sum  of  money,  to  wit,  the  Bum  of  J6- — ,  and  no  more,  was  due  and  in  arrear 
to  the  said  deft  Yet  the  said  deft,  not  regarding  the  statute  in  such  case  made  and 
provided,  but  wrongfully  and  maliciously  contriving  and  intending  to  injure  and  oppress 
the  said  pit  in  this  behalf,  heretofore,  to  wit,  on,  &c.  (day  of  taking,  or  about  it,)  at,  &c 
aforesaid  (venue,)  wrongfully  and  maliciously  took  and  distrained  for  the  said  arrears  of 
rent,  certain  goods  and  chattels,  to  wit,  dec  (enumerate  them  as  in  trover,)  of  the  said 
pit,  of  much  greater  value  than  the  amount  of  the  said  arrears  of  rent,  to  wit,  of  the 

value  of  £ ,  and  thereby  took  a  great  and  unreasonable  distress  for  the  said  arrears 

of  rent,  when,  at  the  time  of  the  taking  of  the  said  distress  as  aforesaid,  a  certain  part 
of  the  said  goods  and  chattels  so  distrained,  as  aforesaid,  to  wit,  one  half  thereof,  then 
was  of  sufficient  value  to  have  satisfied  the  said  arrears  of  rent,  and  the  charges  of  the 
said  distress,  and  of  the  appraisement  and  sale  thereof,  to  wit,  at,  &c,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.    (Add  a  count  in  trover.) 

ON  2  W.  &  M.,  SES8.    1,  O.   5,  8.  5,  WHERE  NO  RENT  WAS  DOE. 

For  that  whereas  the  said  pit,  before  and  at  the  time  of  the  committing  of  the  griev- 
ance by  the  said  defta*  as  hereinafter  next  mentioned,  held  and  enjoyed  a  certain  mes- 
suage and  premises,  with  the  appurtenances,  situate  in  the.  county  of ,  as  tenant 

thereof  to  the  said  deft  (or  E.  F.,)  at  and  under  a  certain  rent  therefore  payable  by  the 
said  pit  to  the  said  deft  (or  E.  F.)  Yet  the  said  deft,  not  regarding  the  statute  in  such 
case  made  and  provided,  but  contriving  wrongfully  and  injuriously  intending  to  harass, 
oppress,  and  injure  the  said  pit  in  this  behalf,  heretofore,  to  wit,  on,  &c.  (the  day  of  tak- 
ing, or  about  it)  at,  &c.  (venue,)  by  colour  of  a  certain  act  of  Parliament,  entitled,  "An 
Act  for  enabling  the  Sale  of  Goods  distrained  for  Rent,  in  Case  the  rent  be  not  paid  in  a 
reasonable*  Time,"  wrongfully  and  injuriously  seized,  took,  and  distrained  in  and  upon 
the  said  premises,  with,  the  appurtenances,  divers  goods  and  chattels  of  the  said  pit,  to 

wit  (here  enumerate  the  goods  taken,)  of  great  value,  to  wit,  of  the  value  of  £ ,  (m- 

sert  enough,)  and  afterwards,  to  wit,  on  the day  of (the  precise  day  is  imma- 
terial,) at,  &c.  (venue,)  sold  the  said  goods  and  chattels  as  such  distress,  as  aforesaid,  by 
colour  of  the  said  act,  for  certain  rent,  to  wit,  the  sum  of  £ ,  then  and  there  pre- 
tended by  the  said  deft  to  be  in  arrear  and  due  to  the  said  deft,  for  the  said  demised 
premises,  with  the  appurtenances.  Whereas,  in  truth  and  in  fact,  at  the  time  of  the 
making  of  the  said  distress  and  the  said  sale,  as  aforesaid,  no  rent  was  in  arrear  or  due 
to  the  said  deft  for,  or  in  respect  of,  the  said  premises,  with  the  appurtenances,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided.  (Add  a  count  in  trover,  post, 
44  Trover:1) 
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roR  hot  restoring  goods  oh  tchdrr  or  the  rent  and  costs. 
*For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on,  &c.  (day  of  taking, 
or  about  it,)  at,  &a  (venue,)  had  taken  and  distrained  divers  goods  and  chat-  [*440l 
tele,  to  wit,  &c,  of  the  said  plL  of  great  value,  to  wit,  of  the  value  of  £—, 
there  then  found  and  being,  as  and  for,  and  in  the  name  of,  a  distress  for  certain  rent,  to 

wit,  the  sum  of  £ ,  then  due  and  in  arrear  from  the  said  pit  to  the  said  deft,  (or  E. 

P.,)  for  and  in  respect  of  certain  premises,  with  the  appurtenances,  before  then  held  and 
occupied  by  the  said  pit,  as  tenant  thereof  to  the  said  deft,  (or  E.  P.,)  and  thereupon, 
afterwards,  and  whilst  the  said  deft,  was  in  possession  of  the  said  last-mentioned  goods 
and  chattels  under  such  distress,  as  aforesaid,  to  wit  on  the  day  and  year  aforesaid,  at, 
&c  (venue*)  aforesaid,  tendered  and  offered  to  the  said  deft,  (or  E.  F„)  in  satisfaction 
and  discharge  of  the  said  arrears  of  rent,  and  the  costs  and  charges  of  the  said  distress, 
a  certain  large  sum  of  money,  to  wit,  the  sum  of  j£— ,  the  same  being  then  and  there  a  . 
sufficient  sum  to  satisfy  and  discbarge  the  said  arrears  6f  rent,  together  with  all  the 
costs  and  charges  of  the  said  distress ;  and  then  and  there  requested  the  said  deft.,  (or 
E.  PM)  to  redeliver  and  restore  the  said  goods  and  chattels  to  him,  the  said  pit ;  and, 
although  the  said  deft,  then  and  there  ought  to  have  accepted  and  received  the  said  sum 
of  money  from  the  said  pit,  in  discharge*  of  such  arrears  of  rent,  and  the  costs  and 
charges  of  the  said  distress,  and  to  have  redelivered  and  restored  the  said  goods  and 
chattels  to  him,  the  said  pit,  yet  the  said  deft,  contriving  and  wrongfully  and  unjustly 
intending  to  harass,  oppress,  and  aggrieve  the  said  pit  in  this  behalf,  did  not,  nor  would, 
when  he  was  so  requested,  as  aforesaid,  or  at  any  other  time,  accept  or  receive  the  said 
sum  of  money  from  the  said  pit,  in  satisfaction  and  discharge  of  the  said  arrears  of  rent, 
and  the  costs  and  charges  of  the  said  last-mentioned  distress,  or  redeliver  or  restore  the 
said  goods  and  chattels,  or  any  part  thereof,  to  the  said  pit,  but  then  and  there  wholly 
neglected  aud  refused  so  to  do,  and  hath  hitherto  wrongfully  and  injuriously  kept  and 
withheld  the  said  last-mentioned  goods  and  chattels  from  the  said  pit,  and  bath  convert- 
ed and  disposed  thereof  to  his  own  use,  to  wit,  at,  &c,  aforesaid.  (Add  a  count  in  trover,) 

POm    IMPOUNDING   GOODS   DISTRAINED  OFF  THB  PREMISE*,  AND    NOT  GIVING  THE  TENANT 

NOTICE. 

For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on,  &c.  (day  of  taking,  or  about  it,) 
at,  &c.  (venue,)  seized  and  took  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  them, 
as  in  trover,)  as  the  said  pit,  of  great  value,  to  wit,  of  the  value  of  £ — ,  then  found  and 

being  in  certain  premises,  with  the  appurtenances,  situate  in  the  county  of ,  as  for 

and  in  the  name  of  a  distress  for  certain  supposed  arrears  of  rent,  to  wit,  for  the  sum  of 
£ — ,  pretended  to  be  due  and  in  arrear  to  the  said  deft,  for  and  in  respect  of  the  premises, 
with  the  appurtenances;  and  then  and  there  carried  away  and  removed  the  said  goods 
and  chattels,  and  impounded  the  same  off  the  said  premises,  with  the  appurtenances. 
Nevertheless,  the  said  deft.,  contriving  and  wrongfully  and  unjustly  intending  to  injure 
the  said  pit,  and  not  regarding  the  statute  in  such  case  made  and  provided,  did  not  nor 
would  give  due  and  proper  notice  of  the  said  distress,  and  of  the  cause  of  taking  the 
same,  or  of  the  place  to  which  the  said  goods  and  chattels  were  removed,  to  the  said  pit 
or  leave  the  same  at  the  said  premises,  with  the  appurtenances,  but  wholly  neglected  so 
to  do,  and  therein  failed  and  made  default,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.    (Add  a  count  in  trover.) 

FOR  NOT  SELLING  FOB  THE  BEST  PRICE,  OH  THB  EQUITY  OP  THE  STAT.  2  W.  &  M.  C.  5,  8.  2. 

For  that  whereas,  heretofore  to  wit,  on,  &c.  (day  of  taking,  or  about  it,)  at,  cYc. 
(venue,)  the  said  deft,  seized  and  distrained  divers  goods  and  chattels,  to  wit,  &c.  (enu- 
merate them,  as  in  trover,)  of  him  the  said  pit,  of  great  value,  to  wit,  of  the  value  of 

£ ,  of  lawful,  &c.  (insert  enough,)  then  found  and  being  in  and  upon  certain 

premises,  with  the  appurtenances,  situate  in  the  county  of ,  as  for  and  in  the  name 

of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  the  said  deft,  for  the  use  and 
occupation  of  the  said  premises.  And  whereas,  also,  the  said  deft.,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  (venue,)  aforesaid,  sold  the  said  goods  and  chattels 
for  payment  and  satisfaction  of  the  said  supposed  arrears  of  rent,  and  of  the 
charges  of  the  said  distress:  *yet,  the  said  deft,  not  regarding  his  duty  in  [*441  J 
making  and  selling  the  said  distress,  nor  the  statute  in  such  case  made  and 
provided,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  injure  the  said 
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pit  in  thit  behalf,  did  not  nor  would  sell  the  said  goods  and  chattels  under  the  said  dis- 
tress for  the  best  price  that  could  be  gotten  for  the  same,  but  on  the  contrary  thereof, 
the  said  deft  then  and  there,  to  wit,  on,  &e.,  aforesaid,  wrongfully  and  injuriously  sold 
the  said  goods  and  chattels  for  much  less  than  the  best  price,  to  wit,  for  £ —  less  than 
the  best  price  which  might  have  been  gotten  and  received  for  the  same,  had  the  same 
been  sold  in  a  due  and  proper  manner  by  the  said  deft,  to  wit,  at,  &c.  (venue,)  aforesaid. 
(Add  a  count  in  trover.) 

FOB  SELLING  A  DISTRESS   WITHIN  FIVE  DATS,  ON  2  W.  &  1L,  C.  5. 

For  that  whereas  the  said  deft,  heretofore,  to  wit,  on,  &c.  (day  of  taking,  or  about  it,) 
at,  &c.,  seized  and  took  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  them,  as  in 
trover,)  of  the  said  pit,  of  great  value,  to  wit,  of  the  value  of  £ — (intert  enough,)  then 
found  and  being  in  and  upon  certain  premises,  situate,  &c.,  in  the  name  of  a  distress  for 
certain  arrears  of  rent,  pretended  to  be  due  and  payable  for  the  same  to  him,  the  said 
deft  (or  E.  F.,)  and  then  and  there  gave  notice  thereof  to  the  said  pit  Yet  the  said  deft, 
not  regarding  the  statute  in  such  case  made  and  provided,  and  contriving  and  wroayfnlly 
and  unjustly  intending  to  injure  the  said  pit  in  this  behalf,  and  to  deprive  him  of  hw  said 
goods  and  chattels,  and  of  the  use,  benefit,  and  advantage  thereof,  and  to  prevent  him 
from  replevying  the  same  afterwards,  and  before  the  expiration  of  five  days  next  after 
such  distress  so  taken  and  made,  and  such  notice  thereof  so  given,  as  aforesaid,  to  wit, 
within  the  space  of  five  days  thence  next  following,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c,  (venue,)  aforesaid,  wrongfully,  unlawfully,  and  unjustly  did  sell  and  dis- 
pose of  the  said  goods  and  chattels,  without  the  leave  or  license,  and  against  the  will,  of 
the  said  pit,  whereby  he,  the  said  pit,  was  not  only  hindered  and  prevented  from  re- 
plevying the  said  goods  and  chattels  so  distrained,  as  aforesaid,  but  was  also  deprived  of 
such  reasonable  and  sufficient  time  as  in  that  respect  is  allowed  by  law,  for  the  raising, 
obtaining,  and  procuring  money  to  pay  and  discharge  the  rent  so  pretended  to  be  due 
and  in  arrear,  as  aforesaid,  and  the  costs  of  the  said  distress ;  and  that  the  said  pit  hath, 
also  thereby  wholly  lost  and  been  deprived  of  the  said  goods  and  chattels,  and  of  the 
use,  benefit,  and  advantage  thereof,  to  wit,  at,  &c.  (venue,)  aforesaid. 

FOR  MOT  REMOVING  GOODS  DISTRAINED  WITHIN  A  REASONABLE  TIME  AFTER  THE  VIVE  DAYS. 

For  that  whereas  the  said  deft,  heretofore  to  wit,  on,  &c.  (day  of  taking,  or  about  it,) 
at,  &c.  (venue,)  seized  and  took  divers  foods  and  chattels,  to  wit,  dec.  (enumerate  them 
a$  in  trover,)  of  the  said  pit,  of  great  value,  to  wit,  of  the  value  of  £ — ,  (insert  enough,) 
then  found  and  being  in  and  upon  certain  premises  of  the  said  pit,  situate  in  the  county 
of——,  in  the  name  of  a  distress  for  certain  arrears  of  rent  pretended  to  be  due  and 
payable  for  the  same  to  him,  the  said  deft.,  or  (£  F.,)  and  then  and  there  gave  notice 
thereof  to  the  said  pit.  Yet  the  said  deft,  not  regarding  the  statute  in  such  case  made 
and  provided,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure  the  said 
pit  in  this  behalf,  did  not  nor  would  remove  the  said  goods  and  chattels  from  the  said 
premises  within  a  reasonable  time  after  the  expiration  of  five  days  next  after  the  making 
of  the  said  last-mentioned  distress,  and  giving  the  said  notice  thereof,  as  aforesaid,  bat 
wholly  neglected  and  refused  so  to  do,  and  wrongfully  and  unjustly,  without  the  license 
or  consent,  and  against  the  will,  of  the  said  pit,  kept  and  detained  the  said  goods  and 
chattels  in  and  upon  the  said  premises,  for  a  great  and  unreasonable  space  of  time  after 

the  expiration  of  the  said  five  days,  as  aforesaid,  to  wit,  for  the  space  of then  next 

following,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  to  wit,  at, 
&c  (venue,)  aforesaid. 

on  2  w.  &  m.  c.  5,  a  2,  for  hot  leaving  overplus  or  sale  with  sheriff,  &c. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  (day  of  taking,  or  about  it,)  at,  &c,  the 
said  deft,  seized  and  distrained  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  them, 
a$  in  trover,)  of  him,  the  said  \>lt,  of  great  value,  to  wit,  of  the  value  of  £ ,  of  law- 
ful, &c.,  there  then  found  and  being  in  and  upon  certain  premises,  with  the 
£#442]  appurtenances,  situate  in  the  *county  of—,  as  and  for  and  in  the  name 
of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  the  said  deft  (or. 
E.  F.,)  for  and  in  respect  of  the  said  premises.  And  whereas,  also,  the  said  deft,  having 
caused  the  said  goods  and  chattels  to  be  appraised,  afterwards,  to  wit  on  the  day  and 
year  aforesaid,  at,  &c«  (venue,)  aforesaid,  sold  the  same  for  payment  and  satisfaction  of 
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tbe  said  supposed  arreare  of  rent,  tad  of  the  charges  of  the  said  distress,  appraisement, 
and  sale,  for  divers  sums  of  money,  amounting  in  the  whole  to  a  certain  sum  of  money, 
to  wit,  the  sum  of  j£— - ,  of  lawful  money  of  Great  Britain,  being  a  much  larger  sum  of 
money  than  was  sufficient  to  satisfy  and  discharge  all  the  rent  then  due  for  the  said 
premises,  with  the  appurtenances,  and  all  the  charges  of  the  said  distress,  appraisement, 
and  sale.  And  the  said  pit.  further  saith,  that  although  the  said  deft.,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  (venue,)  oat  of,  ana  with  a  part  of  the  produce  of  the 
said  goods  and  chattels  so  by  him  sold,  as  aforesaid,  satisfied  the  said  rent,  for  which  the 
said  goods  and  chattels  were  so  distrained,  as  aforesaid,  and  the  charges  of  the  said  dis- 
tress, appraisement,  and  sale,  leaving  a  great  and  considerable  overplus  of  the  money 
produced  by  the  said  sale,  yet  the  said  deft.,  not  regarding  his  duty  in  that  behalf,  nor 
the  statute  in  such  case  made  and  provided,  bat  contriving  and  fraudulently  intending  to 
deceive  and  defraud  the  said  pit.  in  this  behalf,  did  not,  after  satisfaction  of  the  rent, 
for  which  the  said  goods  and  chattels  were  so  distrained,  as  aforesaid,  and  of  the  charges 
of  the  said  distress,  appraisement,  and  sale,  out  of  the  produce  of  the  said  goods  and 
chattels  so  sold,  as  aforesaid,  leave  the  overplus  thereof  in  the  hands  of  the  sheriff  or 
under-sheriff,  of  the  said  county  of——,  or  either  of  them,  or  of  the  constable  of  the 
parish  hundred,  or  place,  where  the  said  distress  was  so  taken,  as  aforesaid,  for  the  use 
of  the  said  pit,  so  being  the  owner  of  the  said  goods  and  chattels  as  aforesaid,  although 
a  reasonable  time  for  that  purpose  hath  long  since  elapsed;  but  the  said  deft,  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and  therein  wholly  failed  and  made 
default,  and  he,  the  said  pit.,  hath  not  received  or  been  in  any  way  satisfied  for  such 
overplus,  as  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro* 
video,  to  wit,  at,  &c,  aforesaid. 

,  See  other  precedents  of  declarations  for  distraining  beasts  of  the  plough,  2  Chit  PL 
718;  for  driving  the  distress  out  of  the  hundred,  ib.  721 ;  for  selling  goods  within  the 
five  days,  ib.  724;  for  misusing  a  distress,  ib.  678.  See,  also,  form  in  trespass  for  taking 
a  distress,  ib.  859. 

[Plea$.  A  license  by  the  tenant  to  the  landlord  to  lock  up  his  cottage  for  the  pur- 
pose of  keeping  possession  of  the  distrained  goods,  can  only  be  pleaded  specially  by  the 
landlord,  to  an  action  by  the  tenant  for  a  trespass:  Cox  v.  Painter,  7  Car.  &  P.  767.] 


Evidence. 

In  general  the  pit.  will  have  to  prove  the  taking  of  the  goods,  that  they 
were  his  property,  their  value,  and  the  illegal  act  complained  of,  with  the 
consequent  damages.  It  is  usually  unnecessary  to  prove  the  precise  terms 
of  the  tenancy,  as  it  is  sufficient  to  prove  the  goods  were  taken  under 
colour  of  a  distress :  Com.  D.  Distress,  D.  9.  In  some  cases,  however,  as 
where  the  amount  of  the  rent  is  in  dispute,  evidence  of  the  terms  of  the 
tenancy  should  be  adduced.  If  the  local  situation  of  the  premises  be 
stated,  it  must  be  proved  as  stated :  2  Moo.  587.  The  local  situation  of 
the  premises  may  be  proved  by  the  collectors  of  the  taxes  or  parish  offi- 
cers, or  auy  other  person  acquainted  with  the  boundaries  of  the  parish, 
Harris  v.  Cooke,  2  Moo.  587;  and,  where  the  notice  of  distress  is  correct, 
it  may  be  used  as  evidence  of  the  tenancy,  the  amount  of  the  rent,  and 
the  sum  in  arrear. 

The  facts  of  the  taking  are  usually  proved  by  the  broker  by 
whom  the  distress  was  made,  if  he  has  not  been  made  a  *deft;  [*443J 
if  he  has,  the  pit.  must  call  some  other  witness,  as  one  or  more  of 
his  servants  or  family,  or  the  broker's  assistant.    He  should  produce  and 
show  a  copy  of  the  notice  of  distress,  and  prove  it  to  have  been  served  on 
the  pit.,  or  left  at  his  house,  and  signed  by  the  deft.,  whose  hand  should 
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be  proved.  The  broker,  if  a  deft,  should  be  served  with  a  notice  to  pro- 
duce his  authority  to  distrain,  and  the  service  of  this  notice  should  be 
proved;  if  he  be  not  a  deft.,  he  should  be  subpoenaed  to  produce  it.  Any 
acknowledgment  made  by  defts.,  or  their  assistants,  should  be  proved :  see 
•Admissions,  ante. 

It  may  be  as  well  to  observe,  that  the  defts.  are  not  bound  by  the  con- 
tents of  the  notice  of  distress,  it  being  a  rule  of  law,  that  the  party  may 
distrain  for  one  thing,  and  avow  or  justify  for  another.  Therefore,  though 
the  cause  of  the  taking  such,  as  the  amount  of  the  rent  due,  or  time  during 
which  it  became  due,  or  when  it  became  due,  be  incorrectly  stated,  it  will 
be  immaterial :  Crawther  v.  Rambottom,  7  T.  it  658 ;  3  T.  R.  645 ; 
Dougl.  279. 

The  action  for  taking  an  excessive  distress  for  rent,  on  stat  5  H.  3,  c.  4, 
is  sustainable,  though  there  was  a  tender  before  distress  made,  2  D.  &  R. 
256, 4  ib.  539,  2  B.  &  C.  821 ;  or,  though,  between  the  distress  and  sale  of 
the  goods  distrained,  the  parties  came  to  an  arrangement  respecting  the 
sale.  Though  the  declaration  aver  a  certain  sum  as  due  for  rent,  it  is 
not  necessary  to  prove  the  precise  sum  stated,  but  evidence  must  be  given 
of  what  was  actually  due :  Sells  v.  Hoare,  1  Bing.  401.  It  is  not  neces- 
sary to  prove  express  malice ;  it  should,  however,  be  shown  in  evidence 
that  the  distress  was  excessive,  Field  v.  Mitchell,  6  Esp.  71 ;  as  if  a  man 
distrain  two  or  three  oxen  for  twelve  pence,  or  if  he  distrain  a  horse  or  an 
oxen  for  a  small  sum,  where  a  sheep  or  a  pig  might  be  taken.  But, 
Where  there  is  only  one  thing  which  can  be  distrained,  it  is  otherwise,  ib. 
12 ;  and,  therefore,  it  has  been  said  that,  even  for  a  small  demand,  a  cart 
and  horse  may  be  distrained,  because  they  are  not  severable  from  each 
other:  Clarke  v.  Tucket,  2  Vent  183 j  Bradby,  276. 

In  an  action  for  not  selling  for  the  best  price,  on  the  equity  of  stat  8 
W.  &  M.,  c.  5,  s.  2,  the  pit  should  prove  distinctly  that  the  goods  were 
not  sold  for  the  best  price ;  for  otherwise,  the  price  at  which  the  goods 
were  appraised  will  be  presumed  to  be  the  best :  4  Mod.  390.  The 
original  cost  of  the  goods  had  better  be  proved,  and  some  competent  wit- 
ness subpoenaed  to  show  their  value  beyond  the  price  for  which  they  were 
sold :  the  price  must  be  much  less  than  the  best  price.  No  order  is  re- 
quired to  be  observed  upon  the  sale :  Jenner  v.  Yolland,  6  Price,  5.  It 
seems  the  deft,  could  not  be  justified  in  selling  the  goods  to  the  highest 
bidder  much  under  their  value:  3  Camp.  521*,  see  1  Stark.  43. 

In  an  action  for  not  removing  goods  distrained,  within  a  reasonable 
time  after  the  elapse  of  the  five  days,  on  the  equity  of  the  2  W.  &  M.,  c 
5,  s.  2,  and  11  G.  2,  c.  19,  s.  10,  it  should  be  observed,  that  a  reasonable 
time  after  the  five  days  is  allowed  to  the  landlord  for  appraising  and  sel- 
ling the  goods,  Pitt  v.  Shew,  4  B.  &  A.  208 ;  and  it  is  a  question  for  the  jury 
to  say,  what  is  a  reasonable  time.  The  five  days  are  reckoned  inclusive 
of  the  day  of  sale :  l  H.  Bl.  13.  By  the  consent  of  the  tenant,  the  land- 
lord may  continue  in  possession  longer  than  the  five  days,  without  incur- 
ring any  responsibility,  7  Price,  690 ;  if  such  consent  has  been  given  ex- 
pressly or  impliedly,  the  deft,  should  be  prepared  to  prove  the  same. 

In  an  action  for  selling  a  distress  within  five  days,  on  the  equity  of  2 
W.  &  M.  c.  5  s.  2,  it  should  be  observed,  that  such  five  days  are  reckoned 
inclusive  of  the  day  of  sale;  as  where  goods  are  distrained  on  the  first,  they 
must  not  be  sold  before  the  sixth:  Wallace  v.  King,  1  H.  BL  13. 

An  action  on  the  stat  of  Marl.  51,  H.  3,  s.  4,  for  distraining  beasts  of 
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the  plough  and  sheep,  there  being  other  goodd  sufficient  to  distrain,  can- 
not be  supported,  if  there  was  reasonable  ground  for  supposing  that  there 
was  not  a  sufficient  quantity  to  distrain  without  taking  beasts,  &c,  6 
Price,  3,  2  Chit.  Rep.  167;  and  the  distrainer  would  not,  in  such  case,  be 
bound  to  sell  other  goods  first :  ib.  And  if  the  distress  be  made  for  rent 
in  arrear,  and  afterwards  the  tenant,  in  order  to  regain  his  beasts,  ten- 
der, or  even  pay,  to  the  lord  the  arrears,  and  thereby  obtain  a  de- 
liverance of  them,  although,  *by  such  act,  he  may  seem  to  have  [*444]J 
affirmed  the  distress  yet  he  may  have  his  action  against  the  stat : 
2  Inst.  113. 

In  an  action  for  re/using  to  restore  goods  distrained  for  rent,  on  tender 
of  the  rent  and  costs,  the  tender  should  be  strictly  proved :  see  post, 
"Tender."  It  should  be  observed,  that  a  tender  of  the  rent  upon  the 
land,  before  the  distress,  makes  the  distress  tortious ;  a  tender  after  the  dis- 
tress, and  after  the  impounding,  makes  the  subsequent  detainer,  but  not 
the  taking,  wrongful;  a  tender  after  the  taking  and  impounding  does  not 
make  either  the  one  or  the  other  wrongful;  but  in  the  case  of  a  distress  for 
rent,  a  sale,  after  the  tender  of  the  rent  and  costs,  is  illegal,  under  the  . 
equity  of  the  stat  2  W.  &  M.,  c.  5.  An  action  on  the  case  will  not  lie  for 
detaining  the  pit's  cattle  In  the  pound  after  tender  of  amends  made  subse- 
quent to  the  impounding,  Anscom b  v.  Shore,  1  Camp.  285,  1  Taunt.  261 ; 
nor  where  the  tender  is  made  after  the  distress  but  before  the  impounding, 
for  the  proper  action  is  replevin  or  trespass :  Lindon  v.  Hooper,  Cowp. 
411;  and  see  6  T.  R.  299. 


DISTURBANCE— See  Nuisance,— Common,— Wat,— Ancient 

Lights,  &c. 


DIVORCE— See  Husband  and  Wife. 


DRUNKENNESS. 

Intoxication  is  good  evidence,  upon  a  plea  of  non  est  /actum,  to  a 
deed  or  non  concessit  to  a  grant,  and  upon  non  assumpsit  to*a  promise, 
per  Ld.  EUenb.,  Pitt  v.  Smith,  3  Camp.  34,  B.  N.  P.  172,  Fenton  v.  Hot- 
loway,  1  Stark,  126.  It  appears  to  have  been  decided,  that  mere  drunken- 
ness was  not  sufficient  to  avoid  an  obligation,  unless  it  had  been  effected 
through  the  management  or  contrivance  of  him  who  gained  the  deed : 
Johnson  V.  Medlicott,  3  P.  Wms.  130;  Co.  Lit.  247;  1V.&B.  30.  See, 
however,  the  judgment  of  Bay  ley,  J.,  in  Bagpter  v.  Earl  of Portsmouth, 
7D.  &R.614. 


DURESS. 

Form  of  Pleadings.]  In  assumpsit,  or  debt  on  simple  contract,  deft 
will  be  allowed  to  plead  specially,  or  give  in  evidence  under  the  general 
issue,  that  he  was  under  duress;  5  Co.  119.   But,  in  debt  on  bond,  or  other 


vol.  i.  64 
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specialty,  deft,  must  plead  that  matter  specially:  ib.  119,  a.;  Com.  D. 
Pleader,  2  W.  19,  20;  B.  N.  P.  171;  1  Saund.  103,  b.;  see  Precedents,  2 
Chit.  PI.  964,  5.  A  deft,  who  is  a  mere  security  to  the  bond,  will  not  be 
permitted  to  plead  the  duress  of  his  principal  as  a  defence  to  the  action  on 
the  bond,  as  the  duress,  to  be  a  sufficient  defence,  must  be  of  the  person  of 
the  deft.:  Huscombe  v.  Standing,  Cro.  J.  187.  . 

By  way  of  replication  to  the  above  plea,  pit.  may  state  that  the 
[*445]  deed  *was  executed  voluntarily,  and  not  under  menaces:  Com. 
D.  Pleader,  2  W.  19,  20;  see  Form,  2  Chit.  PI.  1172:  Atk. 
Apx.  77. 

Evidence. 

To  support  a  plea  of  duress,  &c,  where  it  is  by  imprisonment,  it  most 
appear  that  the  imprisonment  was  unlawful,  and  not  by  virtue  of  legal  pro- 
cess; and,  therefore,  where  a  deft.,  after  judgment  against  him,  without 
any  legal  cause  of  action,  procured  the  pit.  to  be  arrested  on  legal  process^ 
and  threatened  that  he  should  lie  in  gaol  unless  he  executed  a  release,  upon 
which  the  party  executed  one,  and  was  discharged,  it  was  held,  that  the 
release  could  not  be  avoided  by  duress,  Lev.  69,  4  Inst.  47 ;  but,  though 
the  imprisonment  be  lawful,  if  illegal  force  be  used,  or  the  party  be  made 
to  endure  unnecessary  privation  or  hardship,  it  will  constitute  a  duress :  2 
Inst.  482;  Williams  v.  Brown,  3  B.  &  P.  69 ;  the  King  v.  Soul  her  ton,  6 
East,  140;  Pole  v.  Harrobin,  9  East,  417,  n.  Where  the  duress  is  by 
threats,  it  must  be  proved  to  have  been  so  severe  and  violent,  as  that  it 
would  be  sufficient  to  intimidate  a  man  of  moderate  firmness,  Com.  D. 
Pleader,  2  W.  19, 1  S.  N.  P.  552;  but  it  seems  that  a  menace  of  a  mere 
battery  or  trespass  to  lands  is  insufficient:  11  Mod.  201;  B.  N.  P.  173; 
Bac.  Ab.  Duress.  It  must  be  duress  to  the  person,  and  not  the  party's 
goods,  ib.;  duress  by  the  party  who  enters  into  the  contract ;  Bac  Ab. 
Duress,  B. 


DYING  DECLARATIONS.— See  Admissions;— Pedigree,  &c. 


ECCLESIASTICAL  COURT,  Sentences  of. 

Effect  of,  in  Evidence.']  The  conusance  of  the  right  of  marriages  be- 
longing to  the  Ecclesiastical  Court,  faith  and  credit  will  be  given  to  their 
proceedings;  so,  the  sentence  of  an  ecclesiastical  court  will  be  received  in 
a  court  of  common  law  as  evidence  in  a  case  of  marriage  to  prove  a  party 
legitimate,  Banting's  case,  4  Co.  29,  7  ib.  41;  or  to  prove  a  marriage  a 
nullity,  Cleeve  v.  Bat  hurst,  2  Str.  960,  Dacosta  v.  Villa,  Real,  ib.  961, 
Jones  v.  Bow,  Carth.  225;  and/?.  Holt,  C.J.,  "A  matter  which  has  been 
directly  determined  by  their  sentence  cannot  be  gainsaid;  their  sentence 
is  conclusive  in  such  cases,  and  no  evidence  shall  be  admitted  to  prove  the 
contrary ;"  but  that  is  to  be  intended  only  in  the  point  directly  tried,  and 
otherwise  it  is,  if  a  collateral  matter  be  collected  or  inferred  from  their  sen- 
tence: Blacham9s  case,  1  Salk.  290.  So  proceedings  in  a  spiritual  court 
against  a  father,  for  incontinency  with  the  mother,  could  not  be  given  in 
evidence  against  a  child  of  the  marriage,  claiming  by  descent  from  the 
father,  Hilliard  v.  Phaley,  8  Mod.  180,  Robins  v.  CruchUy,2  Wils.  124 ; 


EJECTMENT.  445 

nor  are  letters  coadministration,  granted  by  an  ecclesiastical  court,  evidence 
of  a  fact  merely  to  be  inferred  from  them,  as  the  death  of  the  party,  Thomp- 
son v.  Donaldson,  3  Esp.  Rep.  63;  Allen  y.  Bun  das,  3  T.  R.  130.  The 
subject  of  the  sentence  must  appear  to  have  been  within  the  jurisdiction  of 
the  Spiritual  Court,  or  it  will  not  be  admissible  in  evidence :  Sty.  10 ; 
Betsworth  v.  Betsworth,  12  Vin.  Ab.  128 ;  Phillips  v.  Crawley,  Freem. 
84,  pL  103:  Allen  v.  Dundas,  3  T.  R.  130.  The  validity  of  a  will  may 
also  be  established  by  the  judgment  of  an  ecclesiastical  court,  Noel  v. 
Wells.  1  Lev.  235 ;  and  after  such  a  sentence,  evidence  will  not 
be  admitted  in  a  *court  of  temporal  jurisdiction,  to  show  that  the  [*446] 
will  was  forged,  or  that  the  person  making  it  was  a  lunatic ;  ib. 
So,  a  probate  granted  by  the  Ecclesiastical  court  is  conclusive  against  the 
world,  Allen  v.  Dundas  3  T.  R.  125;  except  the  jurisdiction  of  the  court 
be  denied,  as  where  there  were  no  bona  notabilia  within  its  jurisdiction, 
B.  N.  P.  247;  or  that  the  letters  of  administration  have  been  revoked,  ib.; 
or  the  seal  of  the  ordinary  may  be  proved  to  have  been  forged :  Noel  v. 
Wells,  1  Lev.  236. 

Proof  of  Sentence  of]  The  sentence  of  the  Ecclesiastical  Court  may 
be  proved  by  the  seal  of  the  court,  which  is  sufficient  evidence  of  its  pro- 
ceedings: Kemp  ton  v.  Cross,  R.  T.  Hard,  108.  And,  where  the  probate 
of  a  will,  bearing  the  seal  of  the  court,  has  been  lost,  a  second  probate  will 
not  be  granted;  but  the  court  will  exemplify  the  first,  and  such  exempli- 
fications have  been  allowed  to  be  given  in  evidence :  Shepherd  v.  Short- 
hose,  1  Str.  412.  So,  the  certificate,  in  the  usual  way  of  the  Ecclesiastical 
Court,  that  administration  had  been  granted,  is  evidence,  B.  N.  P.  246, 1 
Lev.  25;  or  the  book  of  the  court,  in  which  the  order,  granting  administra- 
tion, is  entered,  Elden  v.  Keddell,  8  East,  187,  Bac.  Ab.  Ev.  P.  631,  Davis 
v.  Williams,  13  East,  232,  Hay  v.  Clark,  ib.  238;  or  the  act  of  the  court, 
endorsed  upon  the  will,  is  sufficient  evidence :  Doe  v.  Barnard,  Cowp. 
295.  The  revocation  of  a  will  may  also  be  proved  by  the  entry  in  the 
book  of  the  Prerogative  Court:  B.  N.  P.  246.  Where  notice  was  given 
to  deft's  to  produce  the  probate  of  their  testator's  will,  and  they  refused, 
it  was  held,  that  a  document,  purporting  to  be  the  original  will,  and  pro- 
duced by  an  officer  of  the  Ecclesiastical  Court,  under  the  seal  of  the  court, 
was  admissible  as  secondary  evidence,  to  show  that  their  testator  had 
acknowledged  therein  that  he  had  received  money  in  his  lifetime  for  the 
use  of  the  pit. :  Gorton  v.  Dyson,  3  Moo.  558 ;  1  B.  &  B.  219,  s.  c. 
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Nature  of  Remedy,  and  when  it  lies. 

Ejectment  is  a  mixed  action,  and  the  form  of  remedy  by  which  a  person 
is  entitled  to  recover  the  possession  of  real  property,  either  in  fee,  fee-tail 
for  life  or  for  years:  S.  N.  P.  692.  This,  and  trespass,  is  the  only  form  to 
recover  the  rents  and  profits  of  premises,  when  the  occupation  is  adverse: 
IT.  R.  386;  2  Ld.  Raym.  1216.  This  action  does  not  lie  where  the  thing 
to  be  recovered  is  incorporeal,  3  Bl.  Com.  206;  yet  it  will  lie  for  a  com- 
mon appendant  or  appurtenant,  Newman  v.  Holdingfast,  Str.  54.  BulL 
N.  P.  99;  and,  by  stat.  32  H.  8,  c.  7,  s.  7,  where  tithes  are  appropriated, 
they  may  be  recovered  in  ejectment:  2  Saund.  304,  a.  This  action  cannot 
be  maintained  where  the  thing  to  be  recovered  cannot  be  delivered  in  exe- 
cution, and  whereon  an  entry  cannot  be  made :  B.  N.  P.  99,  a.  So,  it  will 
not  lie  for  a  water-course,  but  the  ground  over  which  the  water  passes, 
being  deliverable  in  execution,  upon  which  an  entry  can  be  effected,  may 
be  recovered  in  this  action:  C hale  nor  v.  Thomas,  Yelv.  143.  So  a  coal- 
mine, Comyn  v.  Kinets,  Cro.  J.,  150,  Noy,  121,  or  a  boilary  of  salt: 
Smith  v.  Barret,  Sid.  161 ;  1  Lev.  1 14,  s.  e.  A  church  may  be  recovered 
in  this  action,  Hollinsgworth  v.  Brewster,  Salk.  256,  and  in  R.  v.  Old 
Arlesford,  Ashurst,'J.,  says,  "  There  is  no  doubt  but  9.  fishery  is  a  tene- 
ment ;  trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recovered  in  eject- 
ment;" though  former  cases  have  held  the  contrary,  Molineux  v.  Moli- 
neux,  Cro.  J.  144,  Herbert  v.  Laughlyn,  Cro.  C.  492,  Waddy  v.  Newton, 
8  Mod*  275;  and,  subject  to  a  public  easement,  the  owner  of  soil  may  main- 
tain this  action  for  land  which  is  part  of  the  king's  highway1:  Goodtitte 
d.  Chester  v.  Alker,  Burr.  133, 145.  Persons  entitled  to  the  first  grass  or 
aftermath  are  so  for  considered  the  owners  of  the  land  on  which  such  right 
exists,  as  to  enable  them  to  maintain  this  action,  Ward  v.  Petifor,  do.  C. 
362,  R.  v.  Inhab.  of  Stoke,  2  T.  R.  451 ;  and  so  for  herbage :  Wheeler  v. 
Toulson,  Hard.  330.  But,  in  these  cases,  the  action  should  be  brought  for 
the  profits  of  the  soil,  and  not  for  the  soil  itself,  ib.;  and  so  for  the  pasture 
of  an  hundred  sheep,  Anon.  2  Dal.  95;  and  for  a  cattle-gate:  Barnes  v. 
Paterson,  Str.  1063 ;  Bennington  v.  Goodtitle,  ib.  1084. 

The  necessary  title  to  the  premises  to  support  the  action  will  be  found, 
post,  454,  5.    The  party  (pit's  lessor)  must  have  an  exclusive  right  of 
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entry  and  possession ;  and  anJch  right  of  possession  must  be  of  some  dura- 
tion: 2  East,  190;  11  East,  345.  As  to  what  will  take  away  this  right  of 
entry,  see  Adams,  35;  post,  474.  He  must  have  a  strict  legal  title — a 
mere  equitable  one  is  not  sufficient ;  he  must  also  be  able  to  recover  on  the 
strength  of  his  own  title,  and  not  merely  on  the  insufficiency  of  his  oppo- 
nents :  7  T.  R.  43 ;  4  Bum  13487;  5  T.  R.  110,  n.  1;  1  East,  246 ;  Adams, 
33 ;  1  Chit.  PL  173, 4 ;  post,  454.  As  to  when  an  actual  entry  is  necessary, 
see  post,  465. 

Form  of  Pleadings. 

Declaration.]  The  declaration,  from  the  peculiar  mode  of  proceeding 
in  this  action,  may  be  considered  as  a  kind  of  writ  or  process :  see  Strange, 
507.  It  is  most  usual  to  frame  it  as  if  .the  proceedings  were  by  original ; 
but  in  the  K.  B.  it  may  be  framed  as  if  they  were  by  writ. 

Title  of  Term.']    This  should  be  of  the  term  immediately  pre- 
ceding the  vacation  in  which  the  declaration  is  delivered;  but  [*448] 
a  mistake  or  omission  in  this  respect  is  immaterial,  as  the  con,- 
sent-rule  precludes  the  deft,  from  taking  any  advantage  of  a  defect  in  it : 
post. 

Venue.]  This  is  local,  and  must  be  in  the  county  where  the  premises 
are  situate:  6  Mod.  222;  Cowp.  161, 176. 

Statement  of  Demise,  by  whom.]  The  demise  itself  is  merely  ficti- 
tious; but  it  must,  nevertheless,  be  consistent  with  the  title  of  the  lessor  of 
the  plaintiff;  as,  where  the  declaration  stated  the  demise  to  be  joint  when 
it  was  several,  it  was  held  bad:  King  v.  Berry ,  Poph.  57;  Tuporfs  case, 
6  Co.  15,  6.  So,  where  the  demise  was  laid  as  joint,  when  it  was  made  by 
tenants  in  common,  it  was  bad;  because  tenants  in  common  cannot  make 
a  joint  demise,  their  estates  being  several  and  distinct,  and  no  privity  exist* 
ing  between  them.  Moor  v.  Fursden,  1  Show.  342 ;  Heatherly  v.  Weston, 
2  Wils.  232.  Joint-tenants,  or  parceners,  may  declare  upon  a  joint  demise, 
because  they  are  seized  per  mie  et  per  tout,  and  derive  their  estates  from 
one  and  the  same  title,  Millener  v.  Robinson,  Moo.  682,  Boner  v.  Juner, 
1  Ld.  Raym.  726,  Morris  v.  Barry,  1  Wils.  1 ;  or«  several  demises  may 
be  alleged  from  each,  because  the  pit  has,  by  the  several  demises  of  each, 
the  entire  interest  in  the  whole  subject,  and  the  several  letting  tp  the  pit. 
having  reversed  the  joint  tenancy,  there  is,  therefore,  no  incongruity  in  Ins 
recovering,"  j9.  Ld.  Elknb.  Doed.  Morsack  v.  Read,  12  East,  61,  Roe  A. 
Super  v.  Lonsdale,  ib.  39,  Doe  d.  Gill  v.  Pearson,  6  ib.  182,  Doed. 
Leelham  v.  Fenn,  3  Gamp.  190;  and  it  may  be  stated  to  be  a  demise  of 
the  whole  premises  by  each  joint-tenant :  ib.  But  where  tenants  in  com- 
mon are  lessors  of  the  pit,  the  demise  must  be  stated  as  coming  severally 
from  each;  or,  to  avoid  this  necessary  allegation,  they  may  demise  to  a 
third  person,  and  the  demise  in  the  declaration  may  be  made  to  the  pit. 
through  that  person,  Adams,  Eject.  184;  and,  though  tenants  in  common 
must  demise  severally,  yet  the  demise  may  be  laid  as  of  the  whole  premises, 
under  which  an  undivided  moiety  may  be  recovered:  Doe  d.  Bryant  v. 
Wipper  1  Esp.  Rep.  330.  If  the  right  of  entry  be  in  husband  and  wife, 
in  right  of  the  wife,  the  demise  may  be  laid  either  by  husband  and  wife,  or 
by  the  husband  alone:  Jordan  v.  Wilkes,  Cro.  J.  332;  Tracy  v.  Button, 
ib.  617.  It  is  not  now  necessary,  as  formerly  was  the  practice  when  a  . 
corporation  demised,  to  allege  it  to  have  been  made  under  a  power  of 
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attorney,  and  by  deed,  Furley  d.  Mayor  of  Canterbury  v.  Wood,  1  Esp. 
Rep.  198,  Partridge  v.  Ball,  1  Ld.  Raym.  136,  Doe  d.  Dean  and  Chap- 
ter of  Rochester  v.  Pearce,  Adams,  Eject.  190;  and  so,  in  the  case  of 
tithes,  the  demise  need  not  be  stated  to  have  been  made  by  deed :  Par- 
tridge v.  Bally  1  Ld.  Raym.  136  ;  Carth.  390,  s.  c.  It  is  advisable,  where 
any  difficulty  arises  as  to  the  party  in  whom  the  legal  interest  exists^to 
allege  several  distinct  demises  by  persons  severally  interested,  as  in  the 
case  of  trustees  and  cestui  que  trusty  Chit.  PI.  879,  n.  c,  Adams,  Eject. 
184.  It  is  necessary  to  obtain  the  consent  of  the  person  under  whom  a 
demise  is  claimed,  to  be  permitted  to  make  use  of  his  name:  Doe  d.  Vine 
v.  Figgins  3  Taunt;  440 ;  Doe  d.  Hammek  v.  Fillis9  2  Chit.  Rep.  170. 

The  name  of  the  lessor  of  the  pit.  must  be  correctly  stated,  or  a  variance 
will  be  fatal,  Cro.  Eliz.  776.  If  the  demise  be  by  a  corporation  aggregate, 
the  Christian  names  of  the  parties  need  not  be  inserted ;  but  it  is  other- 
wise if  the  corporation  be  sole :  Carter  v.  Cromwell,  Sav.  128 ;  cited 
Dyre,  86.^  Where  the  demise  is  by  an  infant,  it  is  usual,  with  regard  to 
the  costs,  "to  make  his  father  or  guardian  the  pit.,  instead  of  a  fictitious 
person:  flbke  v.  Windham,  Str.  694;  Anon*  1  Wils.  130,  Cowp.  182. 

Statement  of  Time  of  Demise.']  The  demise  must  be  laid 
£*449]  subsequently  *tp  the  plaintiff's  right  of  entry,  Ooodfitle  v.  Gal- 
loway, 4  T.  R.  680,  B.  N:  P.  105 ;  and  it  must  not  be  laid  after 
the  service  of  the  declaration,  "  because  it  wduld  then  appear  upon  the 
proof  that  the  nominal  pit.  had  no  title  at  the  time  of  the  service,"  p.  Bay- 
ley,  J.:  Doe  d.  Laurence  v.  Shawcross,  3  B.  &  C.  754;  5  D.  &  R.  711 ; 
Doe  v.  Fachan,  15  East,  286.  It  should  be  laid  as  far  back  as  the  title  of 
the  lessor  will  admit,  with  a  view  to  the  mesne  profits,  as  the  pit  is  enti- 
tled to  all  such  as  may  arise  subsequently  to  the  day  of  the  d&mise:  Jiislin 
v.  Parkin,  Burr.  665.  A  demise  .by  an  administrator  may  be  laid  before 
administration  granted,  but  it  must  be  after  the  death  of  the  party,  2  Selw. 
N.  P.  682 ;  and  a  demise  by  the  heir  by  descent,  on  the  day  of  the  death 
of  his  ancestor,  was  held  good,  because,  though  made  on  the  same  day, 
yet  it  might  be  after  the  death :  Roe  d.  Wrangham  v.  Hersey,  3  Wils. 
274.  When  assignees  of  a  bankrupt  are  lessors'  of  the  pit,  the  demise 
must  be  laid  after  execution  of  bargain  and  sale  by  the  commissioners  to 
the  assignees,  for  the  freehold  remains  in  the  bankrupt,  though  not  benefi- 
cially, until  taken  out  of  him  by  the  conveyance:  Doe  d.  Esdaile  v. 
Mitchell,  1  M.  &  S.  446;  Doe  d.  Whatley  v.  Telling,  2  East,  256.  When 
an  actual  entry  is  necessary  to  avoid  a  fine,  the  demise  must  be  laid  after 
the  entry:  Berington  d.  Dormer  v.  Parhhurst,  13  East,  489;  Str;  1086, 
a.  c.  Where  the  surrenderee  of  a  copyhold  is  lessor  of  the  pit,  the  demise 
may  be  stated  to  have  been  made  between  the  times  of  surrender  and 
admittance,  Holdfast  d.  Woollams  v.  Clapham,  lT.R.  600,  Doe  d.  Ben- 
nington v.  Hall,  16  East,  211,  where  Ld.  Ellenb.  observes, "  We  will  not 
look  to  his  title  till  admittance;  but,  when  admitted,  and  his  legal  title 
perfected,  we  will  look  to  his  real  title,  derived  from  the  act  of  the  party 
surrendering  to  him,  which  has  been  made  perfect  by  the  subsequent  ad- 
mittance." In  the  case  of  a  tenancy  at  will,  the  demise  must  be  laid  after 
the  possession  has  been  demanded,  Adams,  Eject.,  98,  the  possession  of 
the  deft  then  becoming  unlawful:  Right  d.  Lewis  v.  Beard,  13  East, 
.210;  Hegan  v.  Johnson,  2  Taunt.  148.  In  the  case  of  a  demise  by  over- 
seers of  the  poor,  it  should  be  stated  to  be  made  by  those  for  the  time 
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being,  at  the  period  of  bringing  the  action,  if  the  party  has  recognized  a 
tenancy  under  them ;  or,  if  not,  it  may  be  laid  as  the  demise  of  the  over- 
seers who  granted  him  possession,  Doe  d.  Qrundy  v.  Clarke,  14  East, 
488 ;  perhaps  any  recognition,  under  any  set  of  overseers,  would  be  suf- 
ficient to  support  a  demise  laid  from  them:  ib.  489.  As  regards  the  time 
of  the  demise,  it  is  sometimes  usual,  should  any  difficulty  occur  as  to  the' 
exact  period,  to  insert  different  demises  by  the  lessor  of  the  pit.  to  have 
taken  place  on  different  days:  Adams,  Eject.,  185;  2  Chit.  PL  880.  The 
duration  of  the  term,  as  alleged  to  have  been  demised  to  the  pit.,  is  not 
material;  so  the  plaintiff  may  declare  on  a  demise  for  five  years,  though 
the  lessor  of  the  pit.  have  only  a  lease  for  three  years :  Doe  d.  Shore  v. 
Porter,  3  T.  R.  13 :  B.  N.  P.  106;  Clerk  v.  Rowell,  1  Mod.  10,  overruling 
Hoe  v.  Williamson,  2  Lev.  140.  Where  an  actual  entry  is  necessary,  the 
demise  should  be  laid  subsequently  to  it :  Doe  d.  Lee  Compere  v.  Hicks, 
7  T.  R.  433. 

Statement  of  Premises.]  The  description  of  premises  in  the  declara- 
tion must  be  sufficiently  certain ;  and  it  will  be  enough  to  state  lands  by 
the  provincial  names  usually  adopted  in  the  counties  where  they  are 
situate :  thus,  in  Norfolk,  "  five  acres  of  alder  carr"  has  been  held  good; 
so,  in  Suffolk,  for  a  beast-gate,  and,  in  Yorkshire,  for  a  cattle-gate  ;•  so,  in 
Durham, for  coal  mines,  without  showing  the  number;  Wittinghamv. 
•Andrews,  Salk.  254,  Barnes  v.  Peterson,  Str.  1063,  Bennington  v.  Good- 
title,  ib.,  1084 ;  and,  in  Ireland,  for  a  township,  or  kneave,  for  so  many 
acres  of  bog,  or  of  mountain,  ib.,  Cottingham  v.  King,  Burr.  623 ;  but 
for  mountain  or  waste  in  England,  the  description  must  be  more  certain, 
because  those  terms  comprehend  many  sorts  of  land:  Hancock  v.  Price, 
Hard.  57.  Describing  premises  as  a  hop-yard,  so  also  as  an 
•orchard,  has  been  held  sufficient :  Wright  v.  Wheatley,  Noy,  [*450] 
37 ;  Cro.  E.  854,  s.  c;  Royston  v.  Eccleston,  Cro.  J.  654,  The 
word  tenement  is  not  a  sufficient  description  of  the  premises,  Ooodtitle  v. 
Walton,  Str.  834.  Copleston  v.  Piper,  Ld.  Raym.  191 ;  nor  is  a  messuage 
or  tenement,  Goodright  d.  Welch  v.  Flood,  3  Wils.  23,  Wood  v.  Payne, 
Cro.  E.  186;  nor  messuage  and  tenement,  Doe  d.  Bradshaw  v.  Plowman, 
-1  East,  441:  Doe  A.  Stewart  v.  Denton,  1  T.  R.  11;  but  this  error  in 
describing  the  premises  cannot,  it  appears,  be  now  taken  advantage  of  by 
the  deft. :  Goodtitle  d.  Wright  v.  Otway,  8  East,  357.  A  description, 
however,  of  the  premises  as  a  messuage  or  tenement,  will  be  sufficient,  if 
there  be  additional  words  tending  to  explain  the  uncertainty  of  the  ex- 
pression, as  a  messuage  or  tenement,  called  the  Black  Swan,  Burbary  v. 
Yoemans,  1  Sid.  295 ;  describing  the  place  as  a  passage-room  has  been 
held  good :  Bindover  v.  Sindercombe,  2  Ld.  Raym.  1470.  So  "  a  certain 
place  called  the  vestry,"  Hutchinson  v.  Puller,  3  Lev.  95,  and  "  a  room 
or  chamber  in  a  second  story:"  Jlnon.  3  Leon.  210.  So,  for  a  stable  and 
cottage:  Hill  v.  Giles,  Cro.  E,  218;  Lady  Dacre's  cases,  1  Lev.  58; 
Hammond  v.  Ireland,  Sty.  215.  So,  for  a  messuage  or  burgage,  because 
they  both  have  the  same  signification :  Danvers  v.  Wellington,  Hard. 
173;  Rochester  v.  Rickhouse,  Pop.  203.  So,  describing  the  premises  as 
"  part  of  a*  house  in  A.:"  Sullivan  v.  Seagrave,  Str.  695 ;  Rawson  v. 
Maynard,  Cro.  E.  286.  So,  ejectment  for  "four  corn  mills:"  Fitzgerald 
v.  Marshall,  1  Mod.  90.  In  describing  land,  the  particular  species  should 
be  alleged,  as  pasture  or  meadow,  &c,  and  the  quantity  of  each  must  be 
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shown,  Massey  v.  Rice,  Cowp.  346;  SavelPs  case,  11  Go.  55 ;  the  term 
close  is  not  a  sufficient  description,  Knight  v.  Sims]  Salk.  854 ;  Jones  v. 
Hoel,  Cro.  E.  235 ;  ten  acres  of  underwood  has  been  deemed  sufficiently 
certain,  Warran  v.  Wakely,  2  Roll.  Rep.  482 ;  so  fifty  acres  of  gorse  and 
furse,  Fitzgerald  v.  Marshall,  1  Mod.  90 ;  and  fifty  acres  of  furse,  and 
heath  and  moor  ar^d  marsh,  Connor  v.  West,  Burr.  2672,  and  ten  acres 
of  peas:  Odingsallv.  Jackson,  I  Brown.  149.  So,  for  a  manor,  or  a 
portion  of  a  manor,  as  a  moiety,  without  a  more  particular  description: 
Adams.  Eject,  28.  In  ejectment  for  tithes,  the  quantity  need  not  be 
stated ;  they  will  be  sufficiently  described  as  certain  tithes  of  hay,  wool, 
wheat,  &c:  Harpur*s  case,  11  Co.  25;  Worralv.  Harper,  1  Roll.  Rep. 
65;  Anon.  Dyer.  116.  When  there  has  been  a  former  ejectment,  And 
the  person  ejecting  builds  upon  the  premises,  the  owner  need  not  mention 
the  building;  a  description  of  the  land  will  be  sufficient:  Goodtitle  d. 
Chester  v.  Jilker,  1  Burr.  133.  It  is  usual  to  allege  the  number  of  acres 
or  messuages,  &c,  in  the  declaration  to  be  greater  in  number  than  may 
actually  be  the  case,  for  the  plaintiff  will  be  entitled  to  recover  less  than 
the  number  alleged,  but  he  cannot  recover  more  than  that  number,  Den 
cL  Burgisv.  Purvis,  Burr.  326,  Gay  v.  Rand,  Cro.  E.  13;  and  a  moiety, 
or  third  part,  may  be  recovered,  where  in  the  declaration  the  whole  is 
claimed:  Ablett  v.  Skinner,  1  Sid.  229 ;  Goodwin  v.  Blackman,  3  Lev. 
334. 

Statement  of  Local  Situation  of  Premises.]  There  is  no  occasion  to 
mention  the  parish  or  hamlet  in  which  the  premises  are  situate ;  the  name 
of  the  place  will  be  sufficient,  Goodtitle  d.  Bunbridge  v.  Walter,  4  Taunt 
671 ;  and,  indeed,  the  name  of  the  plaee  need  not  be  strictly  alleged,  i£ 
from  other  parts  of  the  declaration,  a  sufficient  description  can  be  col- 
lected :  Goodright  d.  SmaUwood  v.  Strother,  2  BL  R.  706.  Where,  how- 
ever, the  parish,  &c.  be  attempted  to  be  set  out,  it  must  be  correctly 
alleged,-  or  a  variance  will  *>e  fatal;  as,  where  the  premises  were  described 
as  situate  in  the  united  parishes  of  St.  Giles  in  the  Fields,  and  St. 
George,  Bloomsbury,  when  it  appeared  that  the  two  parishes  were  united 
by  act  of  Parliament  for  the  maintenance  of  their  poor  only,  and  not  for 
any  other  purpose,  it  was  held  bad:  Goodtitle  v.  Sammimam,  2  Camp. 

274;  6  Esp.  Rep.  128,  s.  c.  So,  describing  lands  as  situate  in 
[*451]  the  parishes  of  A.  *and  B.,  or  one  of  them,  was  held  bad  for 

uncertainty :  Goodright  v.  Fawson,  7  Mod.  457 ;  Cottingham 
v.  King,  Burr.  624 ;  Goodwin  v.  Blackman,  3  Lev.  334.  But,  where 
they  were  stated  to  He  in  the  parish  of  Westputworth  and  Bradbury. 
and  it  appeared  they  were  separate  parishes,  it  was  nevertheless  held 
good,  for  the  word  parish  might  be  rejected:  ib.;  Goodtitle  v.  Walter, 
4  Taunt.  671.  So,  where  they  were  described  as  being  in  the  parish  of 
Fardham,  and  it  appeared  to  be  Farnham  Royal,  Doe  d.  Toilet  v.  Salter, 
13  East,  9 ;  or  in  St.  Mary,  Lambeth,  and  they  were  situate  in  Lambeth: 
R.  v.  Glossop,4  B.  &  A.  619;  Kirkland  v.  Pounsett,  1  Taunt  570. 
Where  the  situation  of  the  premises  was  stated  to  be  in  Westbury,  and  it 
appeared  there  were  two  Westburys,  one  on  Trym,  the  other  on  Severn, 
it  was  still  held  to  be  good:  Doe  d.  James  v.  Harris,  5  M.  &  S.  326 ;  but 
see  13  East,  9.  Where  the  premises  are  situate  in  two  parishes,  they 
mav  be  described  as  lying  in  the  two,  or  in  each  respectively:  see  post, 
«  Precedent." 
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Plaintiff9 s  Entry.']  This  need  not  be  alleged  to  have  been  made  on 
any  particular  day,  although  it  is  usual  to  state  one:  Adams,  194 ;  2  Roll. 
R.  466. 

Statement  of  Ouster.']  An  ouster  should  be  stated ;  as  to  proof  of 
it,  see  vost.  The  day  on  which  the  ouster  is  stated  to  have  taken 
place  should  be  after  the  commei\cement  of  the  supposed  demise.  It 
is  not  unusual,  though  unnecessary,  to  mention  a  particular  day:  Cro. 
Jac.  311.  A  mistake  in  the  statement  of  the  day,  especially  if  the  words 
"  afterwards,  to  wit,"  are  introduced  before  it,  would  not,  it  seems,  be 
immaterial:  Cro.  Jac  96;  Adams,  195;  B.  N.  P.  106. 

Notice  to  Appear.  Form  qf.]  The  notice  to  appear  at  the  foot  of 
the  declaration  should  be  directed  to  the  tenant  in  possession  by  his  name, 
7T.R.  447, 1  Chit.  Rep.  £15,  a.  1  Moo.  113,  2  Chit.  Rep.  179.  It  is 
best  to  insert  both  his  Christian  and  surname:  1  Chit.  Rep.  573,  a.  When 
there  are  several  tenants  in  possession,  it  is  usual  and  best  to  prefix  the 
name  of  all  the  tenants  to  each  declaration,  though  this  is  not  absolutely 
necessary:  7  T.  R.  477;  5  Moo.  73.  The  notice  must  require  the  tenant 
to  appear,  and  apply  to  the  court  to  be  admitted  deft,  instead  of  the  casual 
ejector,  within  a  certain  time  after  the  declaration  is  delivered;  and  the 
time  when  the  notice  should  require  the  tenant  to  appear  and  make  his 
application  is  regulated  by  the  locality  of  the  premises:  Adams,  202.  In 
a  country  ejectment,  the  notice  should  require  the  tenant  to  appear  gene- 
rally in  die  ensuing  term,  whether  it  be  &n  issuable  one  or  not:  Tidd, 
564;  R.  G.  E.  T.,  2  6.  4, 4  Taunt.  738.  In  London  or  Middlesex,  he 
should  be  required  to  appear  on  the  first  day  of  the  term  £not  the  essoign* 
day,)  or  within  the  first  tour  days  ef  the  term,  and  this  should  be  strictly 
attended  to:  Str.  1049;  Barnes,  175.  It  will,  however,  suffice,  if  the 
notice  be  to  appear  generally  of  the  term,  though  indeed  the  tenant  will 
then  have  the  whole  term  to  appear  in:  Adams,  203.  The  term  should 
regularly  be  mentioned  by  a  name,  but  if  the  notice  and  declaration  other* 
wise  show  what  term  is  meant,  it  will  be  immaterial;  Adams,  203.  The 
notice  should  be  regularly  subscribed  with  the  name  of  the  casual  ejector, 
but  it  will  suffice  if  it  be  subscribed  with  the  pit's  name :  Barn.  173 ;  3 
T.  It  351. 

Plea.]  The  general  issue  is,  not  guilty ;  it  is  not  now  customary  to 
plead  any  other  plea,  1  Chit.  PL  442,  though  accord  and  satisfaction  was 
once  permitted  to  be  pleaded  to  this  action,  Pey  toe's  Case,  9  Co.  77;  and 
a  plea  to  the  jurisdiction  has  been  allowed  by  permission  of  the  court: 
Williams  d.  Johnson  v.  Keen,  B.  H.  R.  197;  Doe  d.  Morton  v.  Roe,  10 
East,  523;  Deun  d.  Wroot  v.  Fenn,  8  T.  R.  474.  The  plea  of 
ancient  'demesne  has  also  been  allowed  in  this  action,  though  [*452] 
not  in  general  found:  ib.;  Doe  d.  Rust  v.  Roe,  Burr.  1046;  Brit- 
tle v.  Dale,  Salk.  158;  1  Ld.  Raym.  43,  s.  c. 


Precedents. 

wHBLULmom  sr  omsisal  cm  ▲  umu  ratim. 

In  the  K.  B.  (or  C.  P.)  Term,  9  Geo.  4. 

(  Venue)  (to  wit)  Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea,  wherefore 
the  said  Richard  Roe,  with  force  and  arms,  &c.,  entered  into  (describe  the  premises  svf- 
vol.  i.  .  65 
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ficiently  to  cover  those  sought  to  be  reoeoered;  the  description  may  he  me  follows:)  H> 
messuages,  10  dwellrap-houses,  10  carcasses  of  buildings,  10  stables,  10  outhouses,  10 
gardens,  10  yards,  10  orchards,  100  acres  of  arable  land,  100  acres  of  meadow  land,  100 
acres  of  pasture  land,  100  acres  of  land  covered  with  water,  and  100  acres  of  other  land 
(tee  description  of  other  premises  and  property  sought  to  be  recovered;  eiz.  a  manor, 
rectory  and  tithe,  common  of  pasture,  tithes,  Jre.,  2  Chit  PI.  877-8, 880,)  with  the  ap- 
purtenances, situate  in  the  parish  of  C.  (ante,  450,)  in  the  county  of  D.,  which  A.  B.  had 
demised  to  the  said  John  Doe,  for  a  term  which  is  not  yet  expired,  and  ejected  him  front 
his  said  farm,  and  other  wrongs  to  the  said  John  Doe  there  did,  to  the  great  damage  of 
the  said  John  Doe,  and  against  the  peace  of  our  lord  the  king,  &c    And  thereupon,  the 

said  John  Doe,  by  ,  his  attorney,  complains,  that  whereas  A.  B.f  on  the day 

of ,  A.  D. (ante,)  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised 

the  said  tenements,  with  the  appurtenances,  to  the  said  John  Doe,  to  have  and  to  hold 
the  same  to  the  said  John  Doe,  and  his  assigns,  from  thenceforth,  for  and  during,  and 
unto  the  full  end  and  term  of  seven  (insert  enough  to  cover  time,  when  pit.  will  get  final 
judgment)  years,  from  thence  next  ensuing,  and  rally  to  be  complete  and  ended.  By  vir- 
tue of  which  said  demise,  the  said  John  Doe  entered  into  the  said  tenements,  with  the 
appurtenances,  and  became  and  was  thereof,  poaooapcd  of  the  said  term  so  to  him  thereof 

S  ranted,  as  aforesaid ;  and  the  said  John  Doe,  being  so  thereof  possessed,  the  said  Richard 
toe,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  with  force  and  arms,  &c.,  entered  into  the  said  tenements,  with  the 
appurtenances,  which  the  said  A.  B.  had  demised  to  the  said  John  Doe,  in  manner  and 
for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John  Doe  from  hie 
said  farm,  and  other  wrongs  to  the  said  John  Doe  then  and  there  did,  to  the  great  dam- 
age of  the  said  John  Doe,  and  against  the  peace  of  our  said  lord  the  now  king.  Where- 
fore the  said  John  Doe  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  value 
of  £50 ;  and  therefore  he  brings  his  suit,  &c, 

HOTIOM  TO  APPEAR  THEEETO. 

Mr.  C.  D.  (ante,  451.) 
I  am  informed  tiyit  you  are  in  possession,  or  claim  title  to,  the  premises  in  this  decla- 
ration of  ejectment  mentioned,  or  some  part  thereof;  and  I,  being  sued  in  this  action  as 
a  casual  ejector  only,  and  hrfving  no  claim  or  title  to  the  same,  do  advise  you  to  appear 

in  next term  (if  in  the  county,  or  if  in  London  or  Middlesex,  "on  the  first  day 

of  next >"lm  h'8  majesty's  Court  of  Kind's  Bench,  wheresoever  his  said  majesty 

shall  then  be  in  England  {or,  in  the  Common  Pleas,  "  in  his  majesty's  Court  of  Common 
Bench  at  Westminster,*')  by  some  attorney  of  that  court,  and' then  and  there,  by  rale  of 
the  same  court,  to  cause  yourself  to  be  made  deft  in  my  stead ;  otherwise  1  shall  suffer 
judgment  therein  to  be  entered  against  me  by  default,  and  you  will  be  turned  out  of 

possession.    Dated  this day  of ,  A.  D.  1828. 

Yours,  &c.  Richard  Roe. 

*DBOLARATION  BY  OBIOISAI*  »  ▲DOUBLE  DEMISE,  WITH  ONE  OUSTER. 

[*453] 

In  the  K.  R  (or  C.  P.)  Term,  9  Geo.  4. 

(Venue)  (to  wit)  Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea,  wherefore 
the  said  Richard  Roe,  with  force  and  arms,  &c.,  entered  iuto  10  messuages,  &c  (enume- 
rate the  premises  sought  to  be  recovered,  which  may  be  as  supra,)  with  the  appurtenan- 
ces, situate  in  the  parish  of  C,  (ante,  450,)  in  the  county  of  D.,  which  A.  B.  had  demised 
to  the  said  John  Doe  for  a  term  which  is  not  yet  expired ;  and  also,  wherefore  the  amid 
Richard  Roe,  with  force  and  arms,  &c.,  entered  into  10  other  messuages,  &c.,  (enume- 
rate the  premises  as  before,  adding  the  word  "  other"  before  each  of  such  premises,)  with 
the  appurtenances,  situate  in  the  pariah  aforesaid,  in  the  county  aforesaid,  which  E.  F. 
had  demised  to  the  said  John  Doe  for  a  term  which  is  not  yet  expired,  and  ejected  him 
from  his  said  several  farms,  and  other  wrongs  to  the  said  John  Doe  there  did,  to  the  great 
damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  king.  And  there- 
upon the  said  John  Doe,  by  ,  his  attorney,  complains,  that  whereas  the  said  A.  R, 

on  the—  day  of;—,  A.  D. ,  at  the  parish  aforesaid,  in  the  county  aforesaid,  bad 

demised  the  said  tenements  first  above-mentioned,  with  the  appurtenances,  to  the  said 
John  Doe,  to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from 
thenceforth  for  and  during,  and  unto  the  full  end  and  term  of  seven  (insert  enough  to 
cover  the  time  till  pit.  can  get  final  judgment)  years  from  thence  next  ensuing,  and  fully 
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to  be  complete  and  ended  ;*  and  also  that  whereas  the  said  E.  F.,on  the day  of , 

A.  D.  — ,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  the  said  tene- 
ments secondly  above-mentioned,  with  the  appurtenances,  to  the  said  John  Doe,  to  have 
and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from  thenceforth,  for,  and 
during,  and  unto  the  full  end  and  term  of  seven  years*  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended.  By  virtue  of  which  said  several  demises,  the  said  John 
Doe  entered  into  the  said  several  tenements  above-mentioned,  with  the  appurtenances, 
and  became  and  was  thereof  possessed  for  the  said  several  terms  so  to  him  thereof  re- 
spectively granted,  as  aforesaid ;  and  the  said  John  Doe,  being  so  thereof  possessed,  the 

said  Richard  Roe,  afterwards,  to  wit,  on  the day  of A.  D. ,  with  force 

and  arms,  &c.,  entered  into  the  said  several  tenements  first  above-mentioned,  with  the 
appurtenances,  which  the  said  A.  B.  and  E.  F.  had  respectively  demised  to  the  said  John 
Doe,  in  manner  and  for  the  several  terms  aforesaid,  which  are  not  yet  expired,  and 
ejected  the  said  John  Doe  from  his  said  several  farms,  and  other  wrongs,  &c.  (Conclude 
a*  in  the  preceding  precedent,  and  add  the  like  notice  to  appear.) 

THK  LIKE,  WITH  TWO  OUSTERS. 

{Commencement  aeinthe  last  precedent  to.*)  By  virtue  of  which  said  demise  the 
said  John  Doe  entered  into  the  said  tenements  first  above-mentioned,  with  the  appur- 
tenances, and  became  and  was  thereof  possessed  for  the  said  term  so  to  him.  thereof 
granted.  And  the  said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe, 
afterwards,  to  wit,  on,  &c,  with  force  and  arms,  &c.,  entered  into  the  said  tenements 
first  above-mentioned,  with  the  appurtenances,  which  the  said  A.  B.  had  demised  to  the 
said  John  Doe,  in  manner  and  for  the  term  aforesaid,  which  is  not  yet  expired,  and 
ejected  him,  the  said  John  Doe,  from  his  said  farm ;  and,  also,  that  whereas  the  said 
E.  F.,  on,  &c.,  at,  &c,  had  demised  the  said  tenements  secondly  above-mentioned,  with 
the  appurtenances,  to  the  said  John  Doe,  to  have  and  to  hold  the  same  to  the  said  John 
Doe  and  his  assigns,  from  thenceforth,  for,  and  during,  and  unto  the  full  end  and  term 
of  seven  years  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended.  By  virtue 
of  which  said  last-mentioned  demise,  the  said  John  Doe  entered  into  the  said  tenements 
secondly  above-mentioned,  with  the  appurtenances,  and  became  and  was  thereof  pos- 
sessed of  the  said  last-mentioned  term  so  to  him  thereof  granted,  as  aforesaid.  And  the 
said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit,  on, 
&c.,  with  force  ana  arms,  &c.,  entered  into  the  said  tenements  secondly  above-men- 
tioned, with  the  appurtenances,  which  the  said  E.  F.  had  demised  to  the  said  John  Doe 
in  manner  and  for  the  term  last  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said 
John  Doe  from  his  said  last-mentioned  farm,  and  other  wrongs,  &c.  (Conclude  as  in 
first  precedent,  and  add  the  like  notice  to  appear. 

DBCLA.RATION  IN  EJBOTMBOT  BY  BILL  IH  K.  B» 

EUenborough.  —  Term,  0  Geo.  4. 

(Venue)  (to  wit.)    John  Doe  complains  of  Richard  Roe,  being  in  the  *cus- 
tody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king:,  before  the  £*454j 

king  himself,  for  that  whereas  A.  B.,  on  the day  of  —  in  the 

year  of  the  reign  of  our  said  lord  the  king,  at  the  parish  of——,  in  the  county  of  ■  , 
had  demised  to  the  said  John  Doe  10  messuages,  &c.  (describe  the  premises,  see  ante  ,) 
with  the  appurtenances,  situate  and  being  in  the  parish  aforesaid,  in  the  county  afore* 
said,  to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from  thence- 
forth, for,  and  during,  and  unto  the  full  end  and  term  of  seven  years  from  thence  next 
ensuing,  and  fully  to  be  complete  and  ended.  By  virtue  of  which  said  demise,  the  said 
John  Doe  entered  into  the  said  tenements,  with  the  appurtenances,  and  became  and  was 
thereof  possessed  for  the  said  term  so  to  him  thereof  granted,  as  aforesaid,  and  the 
said  Jehu  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit,  on 
the  —  day  of—-,  in  the  —  year  aforesaid,  with  force  and  arms,  &c,  entered  into 
the  said  tenements,  with  the  appurtenances,  in  which  the  said  John  Doe  was  so  in- 
terested, in  manner  and  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected 
the  said  John  Doe  from  his  said  farm,  and  other  wrongs  to  the  said  John  Doe  then  and 
there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace  of  our  said 
lord  the  king,  and  to  the  damage  of  the  said  John  Doe  of  JS50;  and»tberefore  he  brings 
his  suit,  &c. 

C John  Denn 
Pledges  to  prosecute,  <      and 

(  Richard  Fenn. 
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NOTICE  TO  APPEAR  THERETO. 

Mr.  CD. 
I  am  informed  that  you  are  ^in  'possession  of,  or  claim  title  to,  the  premises  in  this 
declaration  of  ejectment  mentioned,  or  to  some  part  thereof;  and  I,  being  sued  in  this 
action  at  a  casual  ejector  only,  and  having  no  claim  or  title  to  the  same,  do  advise  yon 
to  appear  on  (as  ante,  452)  in  his  majesty's  Court  of  King's  Bench,  at  Westminster,  by 
some  attorney  of  that  court,  and  then  and  there,  by  rale  of  the  same  court,  to  cause 
yourself  to  be  made  deft  in  my  stead ;  otherwise  I  shall  suffer  judgment  therein  to  be 
entered  against  me  by  default,  and  you  will  be  turned  out  of  possession.  Dated  this — 
day  of- — ,  A.  D.  1828. 

Yours,  &c.  Richard  Roe. 

DSCLABJTIOK  BT  TKNAflTS  IE  COMMON. 

The  demise  by  tenants  in  common  of  an  undivided  share  is  the  same  as  in  other  cases, 
except  stating  it  to  be  "one  undivided  moiety  or  half  part  the  whole  into  two  equal 
moieties,  to  be  divided  of  and  in,"  and  adding  a  count  on  the  demise  of  the  other  tenant 
in  common  with  the  same  words. 

PLEA  OF  GENERAL  ISSUE. 

Term,  9  Geo.  4. 

C.  D.  }     And  the  said  C.  D.,  by  L.  M.,  his  attorney,  comes  and 

ate.  >  defends  the  force  and  injury,  when,  &c,  and  says  that 

Doe,  on  the  demise  of  A.  R  j  he  is  not  guilty  of  the  supposed  trespass  and  ejectment, 
(or,  if  several  oustere,  ere  laid  in  the  declaration,  "  of  the  supposed  trespasses  and  eiect- 
ments")  above  laid  to  his  charge,  in  manner  and  form  as  the  said  John  Doe  hath  above 
thereof  complained  against  him ;  and  of  this  he,  the  said  C.  D.,  puts  himself  upon  the 
country,  &c. 


Evidence  far  Plaintiff. 

In  General.  Plaintiff's  Title.]  Strict  proof  of  title  will  be  unne- 
cessary, where  a  privity  exists  between  the  parties,  as  in  the  case  of  the 
common  relationship  of  landlord  and  tenant,  where  the  tenant  is  preclud- 
ed from  disputing  his  landlord's  title :  Driver  v.  Lawrence,  2  W.  BL  R. 
1259, post,  464.  In  other  cases,  where  no  such  privity  exists,  strict  proof 
of  title  will  be  necessary.  In  cases  where  there  is  a  privity  between  the 
parties,  it  will,  in  general,  be  sufficient  to  prove  that  the  deft, 
[*455]  or  those  *under  whom  he  claims,  were  admitted  into  possession 
of  the  premises  by  the  lessor  of  the  pit.,  and  that  their  right  to 
the  possession  has  ceased :  Adams,  247.  It  has  been  considered,  that  a 
party  may  be  estopped  from  disputing  the  title  of  another  in  this  action, 
by  referring  the  question  of  the  right  to  the  land  to  an  arbitrator,  who 
has  awarded  in  favour  of  the  lessor  of  the  pit:  Doe  v.  Rosser,  3  East,  1 1 ; 
sed  vide  15  East,  100. 

The  pit.  must,  in  all  cases,  prove  that  he  has  a  legal  title  to  the  premises, 
at  the  time  of  the  demise  laid  in  the  declaration;  evidence  of  an  equitable 
estate  will  not  be  sufficient:  Ooodtitle  v.  Jones,  7  T.  R.  49 ;  Doe  v.  FFroots, 
5  East,  132 ;  Roe  v.  Read,  8  T.  R.  118.  As  to  when  trustees  take  the 
legal  estate,  see  2  Saund.  11 ;  2  Bla.  Com.  note,  C kitty's  e<L  Pit  cannot 
rely  upon  the  inadequacy  of  the  defies  title,  but  must  recover  upon  the 
strength  of  his  own :  Martin  d.  Tregonwell  v.  Strachan,  5T.R.1 10,  n.; 
Graham  v.  Peat,  1  East,  246 ;  Ooodtitle  <L  Parker  v.  Baldwin,  11  ib. 
488.    Proof  of  an  undisturbed  adverse  possession  for  twenty  years,  is 
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sufficient  presumptive  evidence  of  title  to  recover  in  ejectment :  B.  N.  P. 
103 ;  Barwick  v.  Thompson,  7  T.  R.  488 ;  Dean  v.  Bernard,  1  Cowp. 
597 ;  Stokes  v.  Berry,  Salk.  421 ;  1  Ld.  Raym.  741,  s.  c. ;  Ooodtitle  d. 
Parker  v.  Baldwin,  11  East,  488;  Taylor  V.  Horde,  1  Burr.  119;  2 
Saund,  175,  n.    As  to  what  constitutes  such  adverse  possession,  see  post. 

Bight  of  Entry.]  The  plaintiff  taust  also  prove  that  his  legal  estate 
was  accompanied  by  a  right  of  entry  on  the  premises  at  the  time  of  the 
demise  laid  in  the  declaration.  Proof  of  his  being  entitled  to  this  right  of 
entry  at  the  time  of  the  demise  laid  will  be  sufficient,  although  such  right 
be  divested  before  trial :  1 1  East,  488.  Whatever  takes  away  this  right 
of  entry,  takes  away  also  the  remedy  by  ejectment,  although  the  legal 
estate  still  remains  in  the  claimant :  Adams,  34.  A  right  of  entry  may  be 
destroyed  or  taken  away  by  the  Statute  of  Limitations,  by  descent,  or  by  % 
discontinuance,  as  to  which,  see  post  If  the  pit.  comes  within  any  of  the 
exceptions  in  the  statute,  or  has  any  answer  to  a  defence  of  this  nature, 
he  should  be  prepared  with  proofs  accordingly  ipost. 

Actual  Entry,  when  necessary.']  An  actual  entry  must  be  proved,  to 
avoid  a  fine  levied  with  proclamations,  Oates  v.  Brydon,  3  Burr,  1897, 
Doe  v.  Watts,  9  East,  19,  Barrington  v.  Parkhurst,  %  Str.  1086,  13 
East,  489,  s.  c;  but  not  so  where  the  fine  is  levied  without  proclamations, 
Jenkins  v.  Pritchard,  2  Wils.  45 ;  or  if  the  proclamations  be  made  after 
the  commencement  of  the  action,  Doe  v.  Watts,  9  East,  19 ;  and,  in  gene- 
ral, if  the  action  be  commenced  within  twenty  years,  no  entry  seems 
necessary,  though,  if  the  twenty  years  be  near  expiring,  it  is  said  to  be  a 
prudent  measure  to  make  an  entry ;  "  for,  in  the  case  of  an  actual  entry 
before  the  expiration  of  twenty  years,  it  seems  that  an  ejectment  may  be 
brought  after;  or,  if  the  pit.  should  fail  in  the  ejectment,  whether  brought 
within  twenty  years  or  after,  he  may  bring  another,  provided  the  eject- 
ment in  these  cases  is  commenced  within  a  year  after  such  actual  entry 
made ;  according  to  4  Anne,  c.  16,  s.  16 :"  1  Saund.  319,  /;  Doe  d.  Lee 
Compere  v.  Hicks,  7  T.  R.  433.  No  entry  is  necessary,  where  the  fine  has 
been  levied*  by  a  mere  tenant  for  years,  18  Vin.  413,  Peaceable  v.  Bead, 
1  East,  375;  nor  where  the  son  of  a  tenant  by  sufferance  holds  over,  Doe 
v.  Perkins,  3  M.  &  S.  271;  nor  is  it  necessary,  where  the  action  is  brought 
on  a  clause  of  re-entry  for  non-payment  of  rent,  Ooodright  v.  Color, 
Dougl.  477;  the  entry  need  not  be  made  by  the  party  claiming ;  if  it  be 
done  by  some  person  under  his  authority,  it  will  be  sufficient,  Co.  Lit  258, 
Podger>s  case,  9  Co.  106,  even  though  the  entry  be  made  without  consent 
of  the  claimant ;  yet  a  subsequent  ratification  will  make  it  good,  ib.;  indeed, 
the  bringing  the  action  of  ejectment  will  be  evidence  of  assent :  B.  N. 
P.  103.  Such  assent  must,  however,  be  within  five  years  after  entry 
made:  Co.  Lit.  245;  Fitchet  v.  Adams,  Str.  1128.  The  entry 
♦must  be  made  upon  the  land  claimed,  and  it  will  not  be  sufficient  [*456] 
to  make  the  claim  at  the  gate  of  the  house,  unless  such  gate  be 
upon  part  of  the  land,  B.  N.  P.  103,  Focus  v.  Salisbury,  Hard.  400,  Anon. 
Skin.  412;  but,  if  an  actual  entry  is  prevented,  the  claim  may  then  be 
made  as  ntar  the  landms  it  conveniently  may :  Co.  Lit  253.  An  entry 
generally,  or  on  part  of  the  lands,  is  an  entry  upon  the  whole,  unless  it 
be  defined  otherwise,  1  Saund.  319,  Doe  d.  Tarrant  v.  Hellier,  3  T.  R. 
170;  though,  if  the  lands  are  eituate  in  different  counties,  there  must  be  an 
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entry  for  each  county,  Lit.  S.  417,  Adams,  Eject.  92;  and  it  mast  be  made 
with  the  intention  of  claiming  the  land ;  so,  it  was  held  an  insufficient 
entry,  where  the  lessor's  intention  was  to  make  the  demise,  and  not  for 
the  purpose  of  avoiding  the  fine :  Berrington  d.  Dormer  v.  Parkkurstj 
Str.  1086 ;  13  East,  489,  s.  c.  Where  tenant  for  life  levies  a  fine,  though 
it  is  no  bar  to  those  in  remainder,  yet  it  seems  that  a  remainder-man  must 
make  an  actual  entry  before  he  can  maintain  an  ejectment:  Doe  d.  Com- 
pere v.  Hicks,  7  T.  R.  433.  If  one  of  two  tenants  in  common  of  a  rever- 
sion levy  a  fine  of  the  whole,  such  fine  does  not  require  an  actual  entry 
by  the  other  tenant  in  common  to  avoid  itr  Roe  d.  Touscott  v.  Elliot,  I 
B.  &  A.  85. 

In  the  case  of  a  vacant  possession  (that  is,  where  the  premises  are  wholly 
deserted  by  the  tenant,  and  he  cannot  be  found,  in  order  to  be  served  with 
a  declaration  in  ejectment,)  an  actual  entry  must  first  be  made  upon  some 
part  of  the  premises:  see  the  mode  of  so  doing,  with  the  other  requisites, 
2  Archb.  P.  59. 

Identity  of  Premises,  and  Defl.'s  Possession  of  them.]  Since  the 
rules  of  M.  T.,  1  G.  4,  K.  B.  and  H.  T.,  1  and  2  G.  4,  C.  B.,  this  is  no 
longer  necessary.  Qusere,  if  it  be  now  necessary,  since  those  rules,  to 
prove  the  local  situation  of  the  premises,  as  described  in  the  declaration. 
Where  the  deft,  has  obtained  particulars  of  the  premises  sought  to  be 
recovered,  pit.  cannot  travel  out  of  them. 

Actual  Ouster.]  The  common  consent-rule  will  now,  in  general,  be 
sufficient  evidence  of  the  deft's  ouster,  or  forcible  dispossession :  3  Burr. 
1895;  1  Camp.  173.  In  an  action,  however,  by  one  joint  tenant  parcener, 
or  tenant  in  common,  against  his  companion,  where  the  latter  has  entered 
into  a  special  consent-rule,  not  absolutely  confessing  an  ouster,  such  ouster 
should  be  proved.  Where  one  tenant  in  common  held  possession,  abso- 
lutely and  solely,  for  thirty-six  years,  without  any  account  to,  demand 
made,  or  claim  set  up  by  his  companion,  it  was  held  sufficient  evidence  of 
an  ouster,  Doe  d.  Fisher  v.  Prosser,  Cowp.  217;  but  the  bare  perception 
of  the  profits  by  one  tenant  in  common,  is  not  sufficient  to  afford  presump- 
tion of  an,  ouster:  Fair  claim  d.  Fowler  v.  Shackleton,  5 'Burr.  2604. 
Where  there  were  two  joint-tenants,  and  one  went  out  at  the  request  of 
the  other,  it  was  held  to  be  an  ouster,  Vin.  Ab.  v.  14, 512 ;  and  so  a  demand 
of  possession  by  one  tenant  in  common,  and  a  refusal  by  the  other,  stating 
that  he  claimed  the  whole,  is  evidence  of  an  ouster  of  his  companion:  Doe 
d.  Hellings  v.  Bird,  11  Eatst,  49;  Cowp.  217%  One  tenant  in  common 
levying  a  fine  of  the  whole,  and  taking  the  rents  and  profits  afterwards, 
without  accounting  for  nearly  five  years,  is  no  evidence  of  an  ouster  of  his 
companion  at  the  time  of  the  fine  levied :  Peaceable  d.  Hornblower  v. 
Read,  1  East,  568,  574.  Adverse  holding  over  the  possession  of  the  pre- 
mises, contrary  to  the  terms  of  the  tenancy,  is  full  presumptive  evidence 
of  an  actual  ouster :  Taylor  v.  Fisher,  Lofft,  766. 

Damages.]  In  ordinary  cases,  the  damages  are  merely  nominal;  the 
damages  actually  sustained  by  the  detention  of  the  property,  &c.,  being 
usually  recovered  in  an  action  of  trespass  for  mesne  profit:  post, «  Mesne 

Profits."  But  in  ejectment  by  landlord  against  tenant,  whether 
[*457]  the  deft  *appear  at  the  trial  or  not,  the  pit,  after  proof  of  his 

right  to  recover  possession  of  the  whole,  or  any  part  ot  the  pre- 
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mises,  may  proceed  to  give  evidence  of  the  mesne  profits  thereof,  which 
shall  have  accrued  from  the  day  of  the  determination  of  the  tenant's  interest 
down  .to  the  time  of  the  verdict,  or  to  some  preceding  day,  to  be  specially 
mentioned  therein;  and  the  jury  shall  thereupon  give  their  verdict,  both 
as  to  the  recovery  of  the  premises,  and  as  to  the  amount  of  the  damages 
to  be  paid  as  mesne  profits;  1  G.  4,  c.  87,  *.  2;  2  Arcbb.  55.  If  the  pit. 
wish  to  recover  the  mesne  profits  from  the  time  of  the  verdict  down  to  the- 
time  when  possession  is  delivered  to  him,  he  may  afterwards  proceed  for 
it  by  action  of  trespass  for  mesne  profits,  ib. :  as  to  the  evidence  of  damages, 
post, "  Mesne  Profits.9' 

By  Heir. 

By  Heir  of  Freehold.']  When  an  heir  at  law  maintains  this  action,  he 
must  prove  that  the  ancestor,  or  person  from  whom  his  title  springs,  was 
the  person  last  seised  of  the  premises,  Jenkins  d.  Harris  v.  Prichard,  2 
Wils.  47 ;  and  that  he  is  the  heir,  either  lineally  or  collaterally  descended: 
2  Bl.  Com.  208 ;  Higham  v.  Ridgway,  10  East,  120.  If  he  be  heir  to  a 
remainder-man,  he  must  show  that  his  ancester  was  the  person  in  whom 
the  remainder  was  first  vested  by  purchase :  3  Rep.  42,  a. 

The  seisin  of  the  ancestor  may  be  shown  by  the  fact  of  his  having  been 
in  possession ;  for  possession  alone  is  prima  facie  evidence  of  a  seisin  in 
fee :  B.  N.  P.  103.  The  seisin  may  also  be  proved  by  showing  the  ances- 
tor was  in  the  receipt  of  the  rent,  from  the  tertenant:  ib.;  Jaynev.  Price, 
4  Taunt.  326 ;  and  see  3  B.  &  C.  298.  The  possession  of  a  guardian  in 
socage  confers  an  actual  seisin  in  the  infant:  3  Wils.  516.  Where  A.  dies 
siesed,  having  two  infant  daughters  by  different  venters,  an  entry  by  the 
mother  of  the  youngest  daughter,  as  her  guardian  in  socage,  constitutes  a 
sufficient  seisin  in  the  eldest  daughter  to  carry  the  descent  of  her  moiety, 
on  her  death,  to  her  heirs:  Doe  d.  Bennett  v.  Keen,  7  T.  R.  386.  If  a 
father  die,  his  estate  being  out  at  a  freehold  lease,  that  is  not  such  a  pos- 
session as  to  induce  the  possessio  fratris  unless  the  elder  son  live  to  re- 
ceive rent  after  the  expiration  of  such  lease,  but  it  has  always  been  the 
settled  rule,  that  if  the  father  die,  leaving  his  estate  out  on  a  lease  for 
years  only/  the  possession  of  the  tenant  is  so  far  the  possession  of  the 
elder  son  as  to  constitute  the  possessio  fratris:  p.  Ld.  Kenyoh,  C.  J.;  ib, 
The  seisin  may  be  proved  by  declaration  of  a  deceased  tenant,  that  he 
held  under  the  ancestor :  Uncle  v.  Watson,  4  Taunt.  16.  If  it  be  proba- 
ble deft,  can  rebut  plt.'s  prima  facie  case  of  seisin,  strict  proof  of  the  an- 
cestor's title  had  better  be  adduced. 

To  show  the  heirship  of  the  claimant,  he  must  prove  his  descent  from 
the  person  last  seised,  when  he  claims  as  lineal  heir,  or  the  descent  of 
himself  and  the  person  last  seised,  from  some  common  ancestor,  or  at  least, 
from  two  brothers  or  sisters,  Roe  d.  Thorne  v.  Lord,  2  W.  Bl.  R.  1099 : 
if  he  claims  collaterally,  together  with  the  extinction  of  all  those  lines  of 
descent  which  would  claim  before  him,  this  is  done  by  proving  the  mar- 
riages, births,  and  deaths,  necessary  to  complete  his  tide,  and  showing  the 
identity  of  the  several  parties:  Adams,  250.  The  pit.  must  prove  that 
all  the  intermediate  heirs  between  himself  and  the  ancestor,  from  whom 
he  claims,  are  dead,  without  issue:  Richards  v.  Richards,  15  East,  294, 
n.  It  is  a  maxim,  that  he  who  asserts  the  death  of  another,  who  was 
once  living,  must  prove  his  death,  whether  the  affirmative  issue  be  that  he 
be  dead  or  living :  Wilson  v.  Hodges,  2  East,  312 ;  ante,  "  Death."    The 
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testimony  of  persons  present  when  the  events  happened,  or  who  knew 
the  parties  concerned  at  those  periods,  and  the  production  of  extracts  from 
parish  registers,  are  the  most  satisfactory  modes  of  proving  facts  of  this 
nature, post,  "  Parish  Register,"  "  Hearsay  Evidence"  "  Public  Docu- 
ments ;"  and  when  the  claimant  is  the  lineal  descendant  of  the  person 
last  seised,  but  little  difficulty  can  arise  in  procuring  the  neces- 
£#458]  sary  proofs.  But,  when  he  claims  *as  collateral  heir,  and  it  is 
necessary  to  trace  the  relationship  between  him  and  the  person 
last  seised,  through  many  descents,  to  a  common  ancestor,  difficulties  often 
intervene  from  the  remoteness  of  the  period  to  which  the  inquiries  most 
be  directed,  which  upon  the  ordinary  rules  of  evidence,  would  be  insupera- 
ble. To  remedy  this  evil,  the  courts,  from  the  necessity  of  the  case,  have 
relaxed  those  rules  in  inquiries  of  this  nature,  and  allow  hearsay  and 
reputation  (which  latter  is  the  hearsay  of  those  who  may  be'  supposed 
to  have  known  the  fact  handed  down  from  one  to  another)  to  be  admit- 
ted as  evidence,  in  cases  of  pedigree :  Higham  v.  Ridgway,  10  East,  120; 
Adams,  251 ;  post,  "  Pedigree,"  "  Hearsay  Evidence."  But  hearsay 
evidence  of  a  relation  cannot  be  admitted,  when  he  himself  can  be  called, 
Rendrell  v.  Rendrell,  Str.  294,  3  Camp.  457,  nor  can  the  opinions  of  de- 
ceased neighbours,  or  acquaintances  of  the  family,  be  admitted:  13  Yes. 
147,  514;  3  T.  R.,  707,  723;  1  M.  &  S.  688.  Hearsay  evidence  is  also 
inadmissible  to  prove  the  place  of  any  particular  birth :  8  East,  542.  The 
declarations  of  the  deceased  relative  should  also,  to  render  them  admis- 
sible evidence,  be  made  under  circumstances  when  the  relation  may  be 
supposed  without  any  interest,  and  without  a  bias ;  therefore  declarations 
made  after  a  suit  commenced,  or  a  controversy  preparatory  to  one,  are 
not  admissible :  4  Camp.  401. 

Stronger  and  further  proof  should  be  adduced,  according  to  the  expect- 
ed defence :  see  post, u  Evidence  for  Defence." 

When  the  lessor  claims  as  heir,  and  proves  his  pedigree,  and  stops,  and 
the  deft,  sets  up  a  new  case,  which  is  answered  by  fresh  evidence  on  the 
part  of  the  lessor,  the  deft,  is  entitled  to  the  general  reply,  4  T.  R.  497;  and 
if,  after  the  pleadings  are  opened  by  the  junior  counsel  for  the  lessor,  the 
deft's  counsel  expresses  himself  ready  to  admit  the  lessor  to  be  heir,  it 
will  entitle  him  to  open  the  case,  and  make  the  first  address  to  the  jury : 
Adams,  255. 

By  Heir  of  Copyhold,  4rc]  If  the  lessor  of  the  pit.  be  heir  by  the  cus- 
tom of  the  place,  in  addition  to  the  foregoing,  he  must  show  the  custom, 
4  Leon.  242, 1  Roll.  624,  and  that  he  comes  strictly  within  it:  ib.  If  the 
lessor  claims  as  heir  to  a  copyhold,  the  rolls  of  the  manor  must  be  pro- 
duced, which  show  a  surrender  to  him,  or  to  those  under  whom  he  claims, 
16  East,  208,  3T.R.  162,  post,  461.  It  is  not  necessary  he  should  prove 
his  own  admittance,  unless  the  action  be  against  the  lord :  1  Leon  100 ;  1 
East,  600;  3  T.  R.  162.  If  the  ejectment  be  against  the  lord,  he  most 
either  show  that  he  is  admitted,  or  that  he  has  been  refused  admittance. 
It  is  not  necessary  for  him,  in  such  case,  to  have  tendered  himself  to  have 
been  admitted  at  the  lord's  court,  if  the  steward  upon  application  out  of 
court,  has  refused  to  admit  him :  2  M.  &  S.  167;  Adams,  254.  The  custom 
may  be  proved  by  the  different  admissions  of  the  customary  heirs  upon 
the- court-roils  of  the  manor,  produced  by  the  toward  upon  oath,  or  by 
the  mediam.of  verified  examined  copies;  but,  if,  the  ancient  rolls  be  lost, 
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or  there  be  no  instance  of  any  admission  in  them  similar  to  the  custom 
set  up  by  the  lessor,  an  entry  upon  the  rolls,  stating  the  mode  of  descent 
of  lands  in  the  manor,  will  be  admissible  evidence  as  to  the  existence  of 
the  custom :  Adams,  254,  5 ;  5  T.  R.  26 ;  1  T.  R.  466 ;  see  3  Wils.  13. 

Br  Dbvisms. 

By  Devisee  of  Freehold.]  To  enable  the  devisee  of  a  freehold  estate 
to  support  this  action,  the  will  under  which  he  takes  must  be  proved,  with 
all  its  requisites  as  to  attestation,  &c,  pursuant  to  29  Car.  2,  c.  3,  s.  5, 
B.  N.  P.  246,  viz.  the  signature  by  testator,  the  publication  by  him  before 
three  or  more  credible  witnesses,  the  witnesses'  subscription  in  his  pres- 
ence, and  that  they  all  signed :  post,  "  Will"  If,  indeed,  the 
will  be  one  of  *thirty  years'  standing,  after  proving  the  proper  £ *459J 
custody  from  whence  it  came,  it  may  be  read  in  evidence,  with- 
out further  proof:  9  Ves.  J.  5 ;  Doe  v.  Brabant,  4  T.  R.  707 ;'  see  post, 
"  Will,"  "  Written  Evidence."  The  conditions  precedent  to  the  lessor's 
taking  as  devisee,  if  any,  must  be  proved  to  have  been  fulfilled.  The 
determination,  also,  of  any  estates  limited  by  the  will  prior  to  the  lessor's 
devisee,  if  any  should  be  proved.  He  must  also  prove  the  seisin  of 
his  devisee,  as  to  which,  see  ante,  457.  The  death  of  the  testator  should 
also  be  proved :  ante,  *  Death."  A  devisee  of  a  freehold  may  immedi- 
ately, without  any  possession,  maintairi  an  ejectment  for  the  lands  de- 
vised: Co  Lit  240,  b.  Further  and  stronger  proofs  should  be  adduced, 
according  to  the  expected  defence:  see  "  Evidence  for  Defence"  post. 

By  Devisee  of  Copyhold.]  When  the  lessor  of  the  pit.  claim*  as  devisee 
of  a  copyhold,  he  must  prove  that  his  devisor  was  admitted  to  the  estate, 
and  his  surrenderor  to  the  use  of  the  will,  and  he  must  also  show  that  he 
himself  has  been  admitted,  Doe  d.  Vernon  v.  Vernon,  7  East,  8,  Roe  d. 
Jeffery  v.  Hieks,  2  Wils.  13,  Roe  v.  Wroot,  5  East,  137;  for  which  pur- 
pose the  entries  on  the  manor  rolls  maybe  produced  as  evidence,  Folkard 
▼.  Hemet,  2  W.  Bla.  1061,  Rex  v.  Shelly,  3  T.  R.  141,  ante,  «<  Copyhold;" 
though,  if  he  be  devisee  in  remainder,  it  will  be  sufficient  for  him  to  prove 
the  admittance  of  the  tenant  for  life:  Auncelme  v.  JLxineelm$,  Cro.  J.  31. 
The  identity  of  the  parties  admitted  must  also  be  established :  Doe  A.  Han- 
son v.  Smith,  1  Camp.  197.  The  party  must  also  produce  his  devisor's 
will,  which,  not  falling  within  the  Statute  of  Frauds,  will  be  sufficient, 
though  it  be  not  signed  or  attested,  Walsh  v.  Edmunds,  Cro.  E.  100,  Doe 
d.  Cookr.  Danvers,!  East,  299>  Wagstaffv.  Wagstaff,%  P.  Wms.  249^ 
the  will,  however,  must  appear  to  be  in  writing,  32  H.  8,  c.  1,  though 
papers,  bearing  but  a  slight  resemblance  to  wills,  have  been  held  sufficient 
to  pass  copyhold  premises:  Carey  v.  jfskett,  2  Bro.  Cha.  Rep.  58;  Doe 
y.  Smith,  Pea.  Evi.  456;  1  Andr.  34.  Where  the  devisee  of  a  customary- 
estate,  which  had  been  surrendered  to  the  use  of  the  will,  died  before  ad- 
mittance, it  was  held  that  the  devisee,  though  afterwards  admitted,  could 
not  recover  in  ejectment,  for  the  admittance  of  the  second  devisee  had  no 
relation  to  the  last  legal  surrender,  and  the  legal  estate  remained  in  the  heir 
of  the  last  surrender:  Doe  r.  Vernon,  7  East,  8. 

By  Devisee  of  Leasehold.]    In  ejectment  by  a  legatee  of  a  leasehold 
interest,  the  pit.  must  establish  the  title  of  the  testator,  showing  that  he  had 
a  chattel  interest  in  the  premises.    Proving  that  he  died  in  possession 
vol.  i.  66 
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would  Dot  suffice,  as  that  would,  prima  facie,  be  evidence  of  a  seisin  in  foe : 
Adams,  266.  The  leasehold  interest  is  usually  proved  by  production  and 
proof  of  the  execution  of  the  lease ;  or  if  testator  was  an  assignee,  the  exe- 
cution of  the  lease  and  the  assignment  to  him.  In  a  case  where  the  lessor 
put  in  an  answer  of  the  defts.  to  a  bill  in  equity,  in  which  the  deft,  stated  "  ha 
believed  the  lessor  w&s  possessed  of  the  leasehold  premises  in  the  bill  men- 
tioned," it  was  held,  as  against  the  deft,  sufficient  evidence  that  the  in- 
terest of  the  testator  was  only  a  chattel  one :  Doe  v.  Steel,  3  Camp.  115. 

The  pit.  must  also  adduce  evidence  of  the  probate  of  the  will,  see  post, 
"Executor,"  *  Probate,"  and  prove  the  executor's  assent  to  the  bequest: 
1  Inst.  Ill,  a.  Such  assent  is  absolutely  necessary,  Toller,  344;  and  it 
makes  no  difference  though  the  legatee  be  also  an  executor.  The  assent 
may  be  express  or  implied,  slight  evidence  of  it  is  sufficient:  1  Lev.  25; 
Com.  D.  Adam.  C.  67;  1  Roll.  Ab.  920;  5  Rol.  R.  158;  Toller,  344, 5.  As 
to  disclaimer,  see  3  fi.  &  A.  31. 

[*460]  *Bt  Trustees. 

When  the  ejectment  is  by  a  trustee,  he  must  show  he  has  the  legal  estate 
in  the  premises.  In  all  cases  in  which  the  trusts  are  not  executed  by  the 
Statute  of  Uses,  the  legal  estate  vests  in  the  trustees;  and  see  the  law  and 
cases  as  to  when  trustees  have  been  held  or  not  to  take  the  legal  estate, 
Adams,  74  to  79;  2  Bl.  Com.  by  Chitty,  335,  n.  60.  The  general  rule  is, 
that  where  something  is  to  be  done  by  the  trustees,  which  makes  it  neces- 
sary for  them  to  have  the  legal  estate,  such  as  payment  of  the  rents  and 
profits  to  another's  separate  use,  or  of  the  debts  of  the  testator,  or  to  pay 
rates  and  taxes,  and  keep  the  premises  in  repair,  or  the  like,  the  legal  estate 
is  vested  in  them,  and  the  grantee  or  devisee,  has  only  a  trust  estate:  see 
3  B.  &  P.  178;  2  T.  R.  444;  6  T.  R.  213;  8  East,  248;  12  East,  445;  4 
Taunt.  772.  As  to  outstanding  terms,  it  should,  in  general,  be  proved  they 
have  been  surrendered.  Where  it  is  the  interest  of  the  owner  of  the  inheri- 
tance, that  a  satisfied  term  should  be  considered  as  surrendered,  and  it 
appears  that  no  beneficial  purpose  can  be  answered  by  the  coutinuance  of 
the  term,  a  surrender  may  be  presumed :  Doe  v.  Wright,  2  B.  &  A.  720. 
Where  the  legal  estate  has  been  vested  in  a  trustee,  and  there  is  no  direct 
evidence  of  a  conveyance  or  surrender  to  the  cestui  que  trust,  a  jury  may, 
under  circumstances,  presume  such  conveyance  or  surrender:  Lade  v. 
Halford,  B.  N.  P.  110;  Good  title  v.  Jones,  7  T.  R.  45.  As  where  an 
estate  is  directed  to  be  conveyed,  a  jury  may,  within  four  years  from  the 
time  when  the  estate  was  directed  to  be  conveyed,  presume  that  it  has 
been  so  conveyed  by  the  trustee :  Doe  v.  Slade,  4  T.  R.  682.  In  the  case 
of  a  satisfied  term,  where  acts  were  done  or  omitted  by  the  owner  of  the 
inheritance,  and  persons  dealing  with  him  as  to  the  land,  which  ought  not 
reasonably  to  be  done  or  omitted,  if  the  term  existed  in  the  hands  of  the 
trustee,  and  there  does  not  appear  to  be  any  thing  to  prevent  a  surrender 
from  having  been  made,  those  acts  are  evidence  from  which  a  jury  may 
presume  such  surrender:  Doe  v.  Hilder,  5  B.  &  A.  791.  On  the  other 
hand,  where  a  term  of  years  becomes  attendant  upon  the  inheritance, 
either  by  operation  of  law,  or  by  special  declaration  upon  the  extinction 
of  the  objects  for  which  it  was  created,  the  enjoyment  of  the  land  by  the 
owner  of  the  reversion,  thus  become  the  cestui  que  trust  of  the  term,  may 
be  accounted  for  by  the  union  of  the  two  characters  of  cestui  que  trust 
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and  inheritor;  and  there  appears,  therefore,  to  exist  no  circumstance  from 
which  a  jury  can  imply  a  surrender :  ib.  And  the  mere  fact  of  a  term 
being  satisfied,  furnishes  no  ground  from  which  the  jury  can  presume  it 
surrendered:  Evans  v.  Bicknell,  6  Ves.  185.  There  ought  to  be  some 
dealing  with  the  term  to  authorize  such  a  presumption :  ib.;  Cholmonde- 
ley  v.  Clinton,  cited,  Sugd.  V.  &  P.  426.  Where  a  term  has  been  ex- 
pressly assigned  to  attend  the  inheritance,  and  there  has  been  no  act  or 
omission  inconsistent  with  the  existence  of  the  term,  there  is  still  less  ground 
to  presume  a  surrender  from  the  mere  lapse  of  time,  and  silence  of  the 
party  who  possesses  the  inheritance :  see  Sugd.  V.  &  P.  389,  391 ;  Roscoe, 
259.  The  recognition  of  the  term  as  subsisting  at  a  late  period,  Doe  v. 
Scott,  11  East,  478,  the  fact  that  it  would  have  been  contrary  to  the  duty 
of  the  trustees  to  surrender  the  estate,  Keene  v.  Deardon,  8  East,  267,  or 
that  the  original  enjoyment  of  the  party  who  sets  up  the  presumed  con- 
veyance was  consistent  with  the  fact  of  there  having  been  no  conveyance, 
Doe  v.  Read,  5  B.  &  A.  237,  are  all  circumstances  from  which  a  jury  may 
infer  that  no  conveyance  has  taken  place:  Roscoe,  260. 

By  Administrator  or  Executor. 

In  ejectment  by  an  administrator,  he  must,  in  addition  to  the  other  gen- 
eral proofs,  produce  the  letters  of  administration  under  the  seal 
of  the  court,  or  *the  entry  in  the  ecclesiastical  record,  or  an  [*461] 
examined  copy  of  it,  will  be  sufficient,  Garrett  v.  Lister,  1 
Leon.  25,  Peaslie's  case,  ib.  101,  Elden  v.  Kiddell,  8  East,  187,  Ray  v. 
Clerk,  13  East,  238;  or  an  exemplification  of  the  letters  of  administra- 
tion: 8  East,  187,  Kempton  v.  Cross,  C.  T.  Hard.  108.  Where  the  lessor 
of  the  pit.  is  an  executor,  he  must  produce  the  probate  of  the  will:  #.  v. 
Stone,  6  T.  R.  295:  R.  v.  Horseley,  8  East,  410.  We  have  seen  an 
executor  may  lay  the  demise  before  the  probate,  but  after  the  death  of  his 
testator:  ante,  449.  It  is  immaterial  whether  the  ouster  be  after  or 
before  the  death  of  the  testator,  or  intestate :  4  Co.  92,  95,  a.  In  addition 
to  these  proofs,  however,  the  title  of  the  testator  or  intestate  must  be 
proved:  ante,  454,  457. 

The  personal  representative  can  recover  only  those  premises  which  the 
testator  or  intestate  held  for  a  term  of  years :  4  Co.  92,  95,  a.;  3  T.  R.  13. 
They  may  recover  under  the  29  Car.  2,  c.  3,  s.  12,  appropriating  estates 
from  autre  vie,  where  there  is  no  special  occupation;  but  this  act  does 
not  extend  to  copyholds:  7  East,  186. 

By  Assignees  of  Bankrupt. 

In  Ejectment  by  .Assignees  of  Bankrupt']  They  must  prove  the  title 
of  the  bankrupt  to  the  premises  for  which  they  maintain  the  ejectment, 
2  Phil.  Ev.  306;  and  the  assignment  and  bankruptcy  must  also  be  proved 
in  the  usual  way:  ante,  "Bankruptcy."  By  the  6  6.  4,  c.  16,  the  gene- 
ral assignment  invests  the  assignees  with  all  the  power  necessary  to  main- 
tain the  ejectment  of  all  leaseholds  (except  for  lives)  belonging  to  the 
bankrupt,  whether  in  his  possession  or  not,  at  the  time  of  the  bankruptcy. 
With  respect  to  freehold  estates  for  lives,  estates  tail  (except  copyhold,) 
they  do  not  pass  by  such  assignment, -but  must,  by  the  6  6.  4,  c.  16,  s.  64, 
be  conveyed  by  the  commissioners  by  deed  indented  and  enrolled;  and, 
until  enrolment  and  bargain  and  sale  are  completed,  the  assignees  cannot 
maintain  an  ejectment  for  such  property:  ante.    This  provision  includes, 
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not  only  estates  in  possession,  but  also  estates  in  remainder  or  reversion: 
3  P.  Wms.  132;  Amb.  394;  3  Mer.  App.  667.  It  also  includes  incorpo- 
real hereditaments:  Archb.  B.  L.  125.  The  deed  only  affects  premises  to 
which  the  bankrupt  is  entitled  at  the  time  of  its  execution;  if  he  acquire 
any  future  real  estates,  there  must  be  a  new  bargain  and  sale  to  vest  the 
legal  estate  in  the  assignees:  1  Atk.  252;  Esp.  N.  P.  431.  As  to  copy* 
holds,  see  the  6  G.  4,  c.  16,  s.  68;  the  conveyance  to  the  assignees  is  by 
bargain  sale. 

By  Copyholder  or  his  Assignee. 

In  ejectment  by  the  surrenderee  of  copyhold  premises,  he  must  prove 
the  surrender  to  his  use,  and  his  subsequent  admittance ;  for  the  legal 
title  does  not  vest  in  the  surrenderee  until  after  admittance  :  2  Wils.  13, 
15;  1  T.  R.  393.  '  When  the  admittance  has  been  made,  the  title  relates 
back  to  the  time  of  the  surrenderor,  against  all  persons  but  the  lord;  and, 
therefore  a  surrenderee  may  recover  in  ejectment  against  his  surrenderor, 
or  a  stranger,  upon  a  demise  laid  between  the  times  o£  admittance. and 
surrender,  provided  the  admittance  be  made  before  the  trial:  1  East,  600; 
16  East,  208;  Adams,  61.  When  the  lessee  of  a  copyholder  is  pit,  be* 
must,  after  pjoving  the  copyholder's  title,  show  a  special  custom  in  the 
manor,  allowing  the  copyholder  to  make  leases  for  years,  or  that  the  lord 
has  licensed  the  lease  to  be  made  before  it  was  made:  Co.  Copy.  s.  51. 
If  a  copyholder,  without  license,  make  a  lease  for  one  year,  or,  with 
license,  make  a  lease  for  many  years,  and  the  lessee  be  ejected,  he  must 
not  sue  in  the  lord's  court  by  plaint:  ib.;  Cro.  Eliz.  535.  As  to  proofs 
in  actions  by  heir  or  devisee  of  copyholder,  ante,  456,  9. 

[*462]        *Bv  Joint-Tenants,  Tenants  in  Common,  &c. 

Where  the  pit.  declares  on  a  joint  demise  under  several  lessors,  evi- 
dence must  be  given  of  a  joint  interest  in  the  premises ;  but,  if  the  demise 
be  several,  evidence  of  either  a  joint  or  several  interest  will  be  sufficient : 
Doe  d.  Mar  sack  v.  Read,  12  East,  57.  In  ejectment  brought  upon  the 
joint  demise  of  several  trustees  of  a  charity,  it  is  not  enough  for  the  deft, 
who  had  paid  one  entire  rent  to  the  clerk  of  the  trustees,  to  show  that  the 
trustees  were  appointed  at  different  times,  as  evidence  of  their  being 
tenants  in  common;  for,  as  against  their  tenant,  his  payment  of  the  entire 
rent  to  the  common  agent  of  all,  is,  at  all  events,  sufficient  to  support  the 
joint  demise,  without  making  it  necessary  for  them  to  show  their  title 
more  precisely:  Doe  d.  Clarke  v.  Grant,  12  East,  221.  As  to  the  evidence 
of  the  ouster  in  an  action  by  one  joint-tenant,  or  tenant  in  common, 
against  another,  see  ante,  456. 

By  Parson. 

It  is  incumbent  upon  a  parson,  who  brings  an  ejectment  for  the  parson- 
age-house, glebe,  or  tithes,  to  prove  that  the  property  sought  to  be  recov- 
ered is  church  property;  as,  that  the  premises  were  occupied  by  a  former 
incumbent,  or  the  like:  2  Phil.  Ev.  258.  The  tithes  and  rectory  are  not 
the  same ;  therefore  an  ejectment  for  a  parsonage  and  glebe  will  not  be 
supported  by  showing  that  the  deft,  entered  and  took  the  tithe  belonging 
thereto:  Latch,  61.  The  pit  must  prove  his  lessor's  admission,  institu- 
tion, and  induction,  B.  N.  P.  105,  a.,  Heath  v.  Pryn,  1  Vent  14,  Snow 
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▼.  Phillips,  1  Sid.  220 ;  and  he  will  not  be  required  to  show  his  patron's 
title,  id.;  nor  need  he  prove  that  he  has  subscribed  to  the  thirty-nine  arti- 
cles: Powell  v.  Milbank,  3  Wils.  355;  2  W.  Bl.  851,  a  c.  As  to  proof 
of  entries  in  the  books  of  a  rector,  see  post,  "Writings,"  "Tithes." 
Where  induction,  however,  has  not  followed  institution,  the  presentation 
must  be  proved,  B.  N.  P.  105 ;  and  a  verbal  presentation  will  be  suffi- 
cient, ib.y  R.  v.  Oriswell,  3T.R.  723.  If  the  presentation  be  by  a  corpo- 
rate body,  it  must  be  under  seal:  ante,  "Corporation"  As  to  proof  of 
institution  and  induction,  jmm/, "  Tithes"  The  institution  may  be  proved 
by  the  letters  testimonial  of  institution,  or  by  the  official  entry  in  the  pub- 
lic register  of  the  diocese,  which  ought  regularly  to  record  the  time  of  the 
institution,  and  on  whose  presentation,  Gibson's  Codex.  794;  and,  in 
which  case,  it  would  be  evidence  of  the  presentation  as  well  as  induction: 
2  PhiL  Ev.  257.  The  letters  of  institution  of  a  party  reciting  the  cession 
of  his  predecessor,  followed  by  induction,  are  evidence  of  the  cession : 
Zfoe  v.  Carter,  1  R.  &  M.  238.  The  induction  may  be  established  by 
proof  of  the  endorsement  on  the  mandate,  directed  by  the  ordinary  to  the 
archdeacon,  or  by  the  return  (if  any)  to  the  mandate,  or  by  some  person 
present  at  the  ceremony:  2  Phil.  Ev.  257.         * 

When  the  ejectment  is  by  a  lay  impropriator,  he  must  adduce  strict  evi- 
dence of  title,  by  showing  that  the  rectory  belonged  originally  to  one  of 
the  dissolved  monasteries,  and  was  granted  by  the  crown  to  one  under 
whom  he  claims,  Com.  651 ;  but,  as  deeds  and  muniments  are  liable  to  be 
lost,  length  of  possession  and  old  deeds  conveying  tithes  have  been  held 
sufficient  evidence  of  the  title :  5  T.  R.  256,  n. 

* 
By  Guardian. 

Where  the  guardian  in  socage  maintains  ejectment,  he  must  prove  title 
in  the  ward,  and  that  he  is  under  fourteen  years  of  age,  Doe  d.  Rigge  v. 
Belly  5  T.  R.  471 ;  and,  if  he  be  testamentary  guardian,  that  the  ward  is 
under  twenty-one  years  of  age,  Adams,  270.  His  own  title  as  guardian 
must  also  be  made  to  appear,  1  P.  Wms.  260,  Bac.  Ab.  Guar- 
dian, rfy  9  *Mod.  142,  and  the  seisin  of  the  ancestor  of  the  [*463] 
ward,  2  Phil.  Ev.  251.  A  guardian  for  nurture  cannot  maintain 
ejectment :  Vaugh.  177 ;  2  Wils.  129.  As  to  an  infant's  and  guardian's 
power  to  maintain  an  ejectment,  see  Adams,  64. 

By  Tenant  by  Elegit. 

In  ejectment  by  a  tenant  by  elegit,  he  must  prove  the  judgment,  the 
elegit  taken  out  upon  it,  and  the  inquisition  and  return  thereupon,  by 
winch  the  premises  are  assigned  to  him :  B.  N.  P.  104,  a.;  Rarnsbottom 
v.  Buckhurst,  2  M.  &  S.  565.  Should,  however,  the  possession  be  not  in 
the  debtor,  but  in  a  third  party,  the  title  of  the  debtor  must  be  proved  to 
have  determined :  Doe  d.  Da  Costa  v.  Wharton,  8  T.  R.  2.  There  will 
be  no  occasion  to  prove  a  copy  of  the  elegit  and  inquisition:  2  M.  &  S. 
565.  The  return  of  the  sheriff  must  be  correct ;  so  it  was  held  pit  could 
not  recover  where  it  did  not  appear  by  the  return  that  a  moiety  of  the 
lands  had  been  set  out  by  metes  and  bounds,  Fenny  d.  Masters  v.  Du- 
rant,  1  B.  &  A.  40;  and  the  return  will  also  be  void,  if  it  amount  in  value 
to  more  than  a  moiety  of  the  whole,  Den  d.  Taylor  v.  Abington,  2  Doug. 
474;  Salk.  563;  B.  N.  P.  104. 
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By  Conusee  of  a  Statute  Merchant  oe  Staple. 

The  conusee  of  a  statute  merchant  must  prove  the  obligation  of  the 
conusor,  or  a  certified  copy  of  the  roll  in  the  office  of  the  clerk  of  the  recog- 
nizance: B.  N.  P.  104;  2  Saund.  69,  A.  He  must  also  prove  the  capias 
si  laicus,  and  the  return  thereto :  Hammond  v.  Wood,  2  Salk.  563.  The 
return  on  the  statute  merchant  may  be  in  the  K.  B.  or  C.  P.:  F.  N.  B. 
304.  The  conusee  of  a  statute  staple  must  prove  the  bond  of  the  conusor, 
or  a  certified  copy,  he  must  also  prove  the  writ  of  liberate.  The  return 
on  the  statute  staple  must  be  in  the  Court  of  Chancery:  P.  N.  B.  2  Saund. 
70,  b.  If  he  proceed  against  third  partifes,  he  must  prove  the  title  of  the 
conusor;  and,  if  such  third  party's  interest  proceed  from  the  conusor,  the 
pit.  must  show  that  it  has  determined:  Doe  v.  Wharton,  8  T.  R.  2. 

In  the  foregoing  actions  by  particular  parties,  the  evidence  has  been 
considered  with  reference  to  cases  where  no  privity  exists  between  the 
deft,  and  the  lessor  of  the  pit.,  or  those  under  whom  he  claims.  We  will 
now  consider  the  requisite  evidence  in  actions  by  particular  persons  where 
such  privity  does  exist :  as,  in  actions  by  landlord  against  his  tenant,  by 
mortgagees,  and  by  lords  of  manors.  In  general,  in  such  cases,  instead  of 
proving  title,  the  claimant  should  show  the  existence  and  termination  of 
the  privity;  for  a  privity  will  not  be  presumed  to  exist  without  proof,  but, 
being  proved,  the  presumption  is  in  favour  of  its  continuance :  Adams, 
271.  Thus,  if  the  deft.,  or  those  under  whom  he  defends,  be  let  into  pos- 
session pending  a  negotiation  for  a  purchase  or  a  lease,  proof  must  be 
given  of  the  circumstances  under  which  he  was  let  into  possession,  and 
also  of  the  breaking-off  of  the  negotiation,  before  the  day  of  the  demise 
.  laid  in  the  declaration :  ib.  In  like  manner,  if  he  has  become  tenant  at 
will  of  the  premises,  the  lessor  must  show  how  he  became  so,  and  that 
the  will  was  determined  by  demand  of  possession,  or  otherwise,  and  so 
forth:  ib. 

By  Landlord. 

The  claimant  in  this  case  must  prove  the  tenancy  between  him  and  the 
deft.,  or  those  under  whom  he  defends,  and  the  determination  of  such 
party,  either  by  effluxion  of  time,  a  notice  to  quit,  or  breach  of  a  condi- 
tion of  such  tenancy. 

*  Tenancy.]  As  we  have  already  seen,  ante,  454,  by  proof  of 
[  *464  ]  this,  the  claimant  is  superseded  the  necessity  of  establishing  strict 
evidence  of  title ;  it  being  a  general  rule  that  a  tenant  cannot  dis- 
pute the  title  of  his  landlord:  see  Doe  v.  Samuel,  5  Esp.  Rep.  174;  2 
Bing.  574;  Moo.  298.  And,  where  the  deft,  came  in  under  tfie  claimant, 
he  cannot,  it  seems,  set  up  as  a  defence  that  his  title  has  expired,  4  T.  R. 
682,  3  M.  &  S.  561,  unless  he  solemnly  renounced  such  title  at  the  time, 
and  attorned  to  the  party  having  title,  2  Camp.  11  j  Stark,  on  Ev.  Eject- 
ment. The  tenant  cannot,  also,  in  general,  dispute  the  title  of  his  landlord's 
assigns,  if  a  due  conveyance  thereof  from  the  landlord,  and  notice  there- 
of to  the  tenant,  be  proved,  and  he  remain  in  possession ;  for  the  estoppel 
holds  in  favour  of  the  assignee,  if  it  would  obtain  in  favour  of  the  landlord : 
Rennie  v.  Robinson,  1  Bing.  147;  7  Moo.  539;  Doe  v.  fFhitroe,!).  &  R. 
N.  P.  C.  1 ;  5  B.  &  C.  433;  8  D.  &  R.  43. 
With  respect  to  the  mode  of  proving  the  privity  of  estate  of  tenancy, 
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mere  proof  of  payment  qf  rent  by  deft,  to  the  claimant  is  strong  prima 
Jade  evidence  of  it,  and  of  the  claimant's  title :  see  Fenner  v.  Duplock,  2 
Bing.  10.  It  is  not,  however,  conclusive  evidence  thereof,  and  the  deft. 
may  still  dispute  the  tenancy,  where  there  is  no  proof  that  the  claimant  was 
his  original  lessor ;  as,  by  showing  the  payment  was  made  under  a  mis- 
take or  misrepresentation :  Williams  v.  Bartholomew,  1  Marsh.  541 ;  1 
B.  &  P.  326  ;  7  Moo.  299 ;  Gregory  v.  Davidge,  3  Bing.  475 ;  2  Stark. 
230.  Payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's  tide  has 
expired,  and  after  the  lessee  has  had  notice  of  an  adverse  claim,  does  not 
amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual  attorn- 
ment, unless  it  be  proved  that,  at  the  time  of  payment,  the  lessee  knew 
the  precise  nature  of  the  adverse  claim,  or  the  manner  in  which  the  les- 
sor's title  had  expired:  Fenner  v.  Dvplock,  2  Bing.  10.  The  effect  of 
payment  of  rent,  or  an  attornment,  may  be  destroyed  by  the  subsequent 
non-claim  of  rent  for  a  number  of  years,  and  by  showing  a  strong  ground 
to  suspect  the  title  of  the  party  to  whom  the  payment  or  attornment  was 
made,  particularly  if  it  was  not  given  voluntarily,  but  to  prevent  the  con- 
tinuance of  an  ejectment :  7  Moo.  289.  The  deft  should  be  served  with 
a  notice  to  produce  his  receipts  for  rent,  and  the  service  of  such  notice 
should  be  proved. 

The  privity  of  estate  or  tenancy  is  conclusive,  if  proved  by  showing  the 
original  demise  from  the  claimant.  If  the  same  was  by  parol,  the  person 
present  (if  any)  at  the  time  of  making  it,  and  who  can  speak  to  the  fact, 
should  be  subpoenaed,  or  it  may  be  proved  by  deft.'s  admissions:  ante9 
•Admissions.  The  payment  of  rent,  as  such,  is  prima  facie  evidence  of  a 
contract  of  renting,  and  of  the  terms  of  such  contract :  supra;  1  T.  R.  161; 
3  East,  270;  10  East,  261;  2  N.  R.  247,  3  M.  &  S.  250;  3  B.  &  C.  413; 
6  D.  &  R.  273,  s.  c.:  and  see  2  B.  &  C.  100;  3  D.  &  R.  293,  s.  c.  Evi- 
dence of  the  submission  to  a  distress  for  rent,  stated  in  the  notice  of  dis- 
tress to  be  due  from  the  deft,  to  the  claimant,  is  sufficient  to  show  a  ten- 
ancy under  such  party:  3  Camp.  372.  As  to  what  amounts  to  an  implied 
tenancy,  or  a  mere  agreement  for  a  lease,  see  post,  "Landlord  and  Tien- 
ant."  If  the  demise  was  by  deed  or  in  writing,  such  deed  or  writing 
should  be  produced  and  proved  in  the  usual  way,  see  "Deed,"  "  Writing" 
or  else  secondary  evidence  of  it :  post,  "  Secondary  Evidence." 

Determination  of  Tenancy  by  Notice  to  Quit — When  necessary.] 
In  the  common  name,  the  notice  should  have  been  in  the  name  of  his  first 
lessee:  no  privity  existing  between  the  original  landlord  and  the  sub-les- 
see: Pleasant  d.  Hay  ton  v.  Benson,  14  East,  234.  The  representatives 
of  a  tenant  from  year  to  year  are  invested  with  every  interest  the  tenant 
might  have  had  in  the  premises,  and  are  entitled  to  a  notice  to  quit  from 
the  person  under  whom  their  testator  or  intestate  held :  Doe  d. 
* Shore  v.  Porter,  3  T.  R.  13;  JR.  v.  lnhab.  of  St  owe,  6  ib.  297;  [*465] 
Parker  d.  Walker  v.  Constable,  3  Wils.  25.  And,  if  the  land- 
lord die  pending  the  tenancy,  yet  the  lessee  is  entitled  to  the  same  notice 
from  the  party  to  whom  the  interest  in  the  premises  has  descended,  though 
he  be  an  infant :  Maddon  d.  Baker  v.  White,  2  T.  R.  156.  In  the  com- 
mon cases  of  tenancies  of  houses  or  lands  from  year  to  year,  a  notice  to 
quit  will  be  necessary  to  determine  such  tenancy,  an*  the  party  cannot  be 
ejected  without  such  notice :  Doe  d.  Warner  v.  Brown,  8  East,  165;  1  T. 
R.  195.   As  to  lodgings,  see  post.    Though  the  lessor  enter  into  an  agree- 
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mant  not  to  determine  the  tenancy  by  a  notice  to  quit,  yet  he  may  atiH  do 
it :  Dot  d.  Rigge  v.  Bell,  5  T.  R.  471.  In  the  case  of  an  underlease,  where 
a  tenant,  from  year  to  year,  underlet  part  of  the  premises,  and  then  gave 
up  to  his  landlord  the  part  remaining  in  his  own  possession,  without  either 
receiving  a  regular  notice  to  quit  the  whole,  or  giving  notice  to  quit  his 
sub-lessee,  it  was  held,  the  landlord  could  not  recover  against  his  sub-les- 
see, upon  giving  half  a  year's  notice  to  quit  in  his  own:  Adams,  116. 
Where  a  tenant  was  let  into  a  possession  before  the  execution  of  a  mort- 
gage, he  will  be  entitled  to  notice  to  quit  from  the  mortgagee  previous  to 
ejectment  being  brought  against  him :  semb.  Thunder  d.  Weaver  v.  Bel- 
cher y  3  East,  449,  infra.  If  there  be  a  lease  for  a  year,  and  by  consent 
of  both  parties,  the  tenant  continue  in  possession  afterwards,  the  law  im- 
plies a  tacit  renovation  of  the  contract,  and' a  notice  to  quit. will  be  neces- 
sary :  Right  d.  Flower  v. Darby 9 1T.R.  159.  Where  a  rector  succeeded 
to  a  rectory  upon  the  death  of  the  former  incumbent,  and  deft*,  were  then 
in  possession  of  the  glebe  lands,  having  been  tenants  of  the  former  incum- 
bents, a  notice  to  quit  was  held  necessary,  and,  where  the  rector  conveyed 
the  lands  to  a  trustee,  for  the  purpose  of  securing  an  annuity,  a  notice 
from  such  trustee  will  also  be  necessary  previous  to  his  ejecting  them, 
Doe  d.  Cates  v.  Somerville,  6  B.  &  C.  126,  9  D.  &  R.  100 ;  the  principle 
governing  these  cases  being  that  the  tenancy  has  been  affirmed  by  the 
persons  subsequently  becoming  entitled  to  the  premises.  So,  if  a  tenant 
for  life,  under  a  limited  power  of  leasing,  grant  a  lease  exceeding  his 
power,  the  lease  is  void,  and  not  capable  of  confirmation  by  the  remain- 
der-man; but,  if  the  remainder-man  accept  rent,  as  rent,  after  the  death 
of  the  tenant  for  life,  it  is  an  admission  that  deft,  is  his  tenant,  and  a  notice 
to  quit  will  be  necessary  to  determine  the  tenancy:  Doe  d.  Martin  v. 
Watts,  7  T.  R.  83 ;  2  Esp.  Rep.  500,  s.  c:  Roe  <L  Jordan  v.  Ward,  I  H. 
Bl.  97 ;  Denn  d.  Brune  v.  Rawlins,  10  East,  261. 

When  Notice  to  Quit  not  necessary.]  In  general,  no  notice  to  quit  is 
necessary  to  determine  a  tenancy  of  lodgings,  unless  the  tenant  expressly 
agree  for  such  notice,  or  be  a  tenant  from  year  to  year,  or  more :  see  3  B. 
&  C.  88 ;  4  D.  &  R.  493,  s.  c.  No  notice  to  quit  is  deemed  requisite  where 
the  tenancy  expires  by  effluxion  of  time,  or  the  happening  of  a  particular 
event,  specified  in  the  terms  of  leasing ;  both  parties  being  apprised  when 
such  period  arrives,  or  the  event  happens,  that,  unless  they  come  to  a 
fresh  agreement,  there  is  an  end  of  the  lease :  Messenger  v.  Armstrong,  1 T. 
R.  53;  ib.  162;  Cobb  v.  Stokes,  8  Blast,  358.  Where  a  tenant  has  attorned 
to  another  person,  or  done  any  act  disclaiming  to  hold  of  his  landlord,  he 
may  be  treated  as  a  trespasser,  and  no  notice  to  quit  will  be  requisite,  B. 
N.  P.  96,  Doe  d.  Williams  v.  Pasquali,  Pea.  Rep.  259,  Bower  v.  Mayor, 
1  B.  &  B.  4 ;  as,  between  mortgagee  and  mortgagor,  after  forfeiture  of  the 
mortgage,  no  notice  to  quit  is  necessary,  Birch  v.  Wright,  lT.R.  383, 
Moss  v.  Oallimore,  Doug.  279 ;  and  it  is  the  same  in  the  case  of  under- 
tenants of  the  mortgagor,  Doe  d.  Shepherd  v.  Allen,  3  Taunt.  78,  Keeehd. 
Warne  v.  Hall,  Doug.  21,  if  they  have  been  let  into  possession  after  the 
execution  of  the  mortgage,  and  without  the  privity  of  the  mortgagee,  ib., 
ibid.;  and  so  with  the  assignees  of  a  mortgagee,  Thunder  d.  Weaver 

v.  Belcher,  3  East,  449.  No  notice  is  ever  requisite  where 
[*466]  *the  relation  of  landlord  and  tenant  does  not  subsist :  the  pay* 

ment  of  rent  will,  in  some  cases,  be  evidence  of  a  tenancy,  so  as 
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to  render  a  notice  necessary,  but  not  so  if  it  be  paid  and  received  alto- 
gether on  another  account,  and  not  strictly  as  between  landlord  and  ten- 
ant :   Bight  d.  Dean  and  Chapter  qf  Wells  V.  Bawden,  3  East,  260, 276. 
Nor  is  it  necessary  where  a  person  has  wrongfully  possessed  himself  of 
pit. '8  property,  though  a  negotiation  as  to  terms  had  been  attempted  to  be 
entered  into,  as  he  was  only  a  tenant  by  sufferance,  Doe  d.  Knight  v. 
Quigley,  2  Camp.  505;  but,  if  he  be  put  into  possession  upon  an  agree- 
ment to  purchase  the  premises,  a  notice  might  be  deemed  requisite,  Bight 
d.  Lewie  v.  Beard,  13  East,  210;  and  it  seems  to  be  a  general  rule  that  a 
reasonable  demand  of  possession  is  necessary  where  a  party  is  let  into 
possession  under  an  agreement  for  a  lease,  13  East,  210,  3  Taunt  148. 
It  will  not  be  necessary  to  give  notice  to  a  vendee  to  quit,  who  has  agreed 
to  pay  the  purchase-money  by  instalments,  where  the  Tender  was  not 
compelled  to  convey,  if  default  was  made  in  the  payment  of  any  of  the 
instalments:  Doe  d.  Moore  v.  Lawder,  1  Stark.  308;  Doe  d.  Leeson  v. 
Sayer,  3  Camp.  8.    Where,  by  the  terms  of  a  deed  of  copartnership,  pre- 
mises were  to  be  occupied  during  the  continuance  of  the  partnership,  and 
the  partnership  is  dissolved,  no  notice  to  quit  is  necessary :  Doe  d.  Waith- 
man  v.  'Miles,  1  Stark.  181.    Where  the  lessor  of  the  pit  claimed  under 
an  elegit  and  inquisition  issued  in  1818,  but  founded  on  a  judgmertf  re- 
covered prior  to  1816,  it  was  held,  no  notice  need  be  given  to  a  tenant 
who  was  in  possession  in  1816 :  Doe  d.  Put  land  v.  Hilder,  2  B.  &  A. 
782.  Where  a  notice  was  given  to  el  feme  sole,  previous  to  the  expiration 
of  which  she  married,  no  notice  was  considered  necessary  to  be  given  to 
the  husband :  Lake  v.  Smith,  1  N.  R.  174;  Wilkinson  v.  Colley,  5  Burr. 
2694.    We  have  seen  that  the  representatives  of  a  deceased  tenant  are 
entitled  to  the  same  notice  to  which  their  tenant  had  a  right,  because  the 
tenant's  interest  in  the  term  vests  absolutely  in  them;  but  where  an  agree- 
ment had  been  made  that  a  tenant  was  to  occupy  premises  during  the  life 
of  the  lessor,  either  by  himself  or  by  a  tenant,  agreeable  to  the  lessor,  and 
the  tenant  died,  being  himself  possessed  at  the  time  of  his  death,  it  was 
held  his  interest  ended  with  his  life,  and  that  ejectment  was  well  brought 
against  his  executrix,  without  any  notice  to  quit:  Doe  A.  Bloom  field  v. 
Smith,  6  East,  536.    Where  no  notice  is  necessary,  but  one  has  been 
given,  yet  it  is  not  binding,  and  the  lessor  of  the  pit  may  proceed  as  if 
there  had  been  none :  Doe  d.  Godsell  v.  Inglis,  3  Taunt  54. 

Time  of  giving  and  for  Expiration  of  Notice.]  If  the  holding  be 
from  year  to  year,  it  is  necessary  the  notice  be  given  half  a  year  previous 
to  that  period  of  the  year  when  the  tenancy  commenced,  Right  d.  Flower 
v.  Darby,  1  T.  R.  159,  163,  8  East,  165;  and  the  notice  must  be  to  quit 
at  the  expiration  of  that  period.  The  half  year  must  be  six  calender  months, 
or  182  days:  ib.;  Doe  d.  Harrop  v.  Green,  4  Esp.  Rep.  199 ;  Howard  v. 
Wemsley,  6  ib.  53;  Gulliver  d.  Tasker  v.  Burr,  1  W.  Bl.  596.  If  a  house 
be  taken  "  at  twelve  months  certain,  and  six  months'  notice  to  quit  after- 
wards," the  tenancy  may  be  determined  by  six  month*  notice  to  quit, 
expiring  at  the  end  of  the  first  year :  2  Camp.  573.  A  notice  to  quit  on 
one  of  two  days  is  sufficient,  if  six  months  intervene  previous  to  the  expira- 
tion of  the  first  day:  Doe  d.  Mathewson  v.  Wrightman,  4  Esp.  Rep.  5. 
A  notice  to  quite  at  Lady  Day,  1795,  given  at  Michaelmas,  1795,  will  be 
good;  for  it  will  be  taken  to  mean  1796,  Doe  d.  Bedford  v.  Knight  ley,  7 
T.  R.  63, 1  Chit  Rep.  1 1 ;  and  notice  to  a  tenant  from  year  to  year,  hold- 
vol.  i.  67 
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ing  from  old  Michaelmas,  to  quit  at  Michaelmas,  will  be  good,  Doe  d. 
Hinde  v.  Vince,  2  Camp.  256,  if  it  be  a  parol  lease,  but  not  if  it  be  by  deed: 
Doe  d.  Spicer  v.  Lea,  11  East,  312.  The  terms  of  the  tenancy  may  require 
a  less  period  than  a  half-year's  notice ;  as  if  the  tenant  be  a  monthly  or 
weekly  one,  a  month  or  week's  notice  is  sufficient:  Kemp  v,  Der- 
r*467]  rett,  3  *Camp.  510;  Doer.  Hay  ell,  1  Esp.  Rep.  94;  Doe  v. 
Raffan,  6  Esp.  Rep.  4;  3 B.  & C.  88;  4 D. & R.  699;  2  Camp.  573. 
Where  premises  are  taken  under  an  agreement  by  which  "the  tenant  is 
always  subject  to  quit  at  three  months9  notice/'  this  constitutes  a  quarterly 
tenancy,  which  may  be  determined  by  a  three  months'  notice  to  quit, 
expiring  at  the  end  of  any  quarter  from  the  time  of  his  entry :  3  Camp. 
510.  But,  on  the  letting  of  a  house  from  "  year  to  year,  to  quit  at  a  quar- 
ter's notice,"  such  notice  must  expire  at  the  period  of  the  year  at  which 
the  tenancy  commenced :  2  Camp.  78 ;  1  Taunt  555,  s.  e.  There  is  no 
distinction  as  to  giving  notice,  whether  the  premises  be  houses  or  lands: 
Right  d.  Flower  v.  Darby,  1  T.  R.  162.  But,  as  to  lodgings,  see  ante, 
465.  Where  an  incoming  tenant  enters  upon  different  parts  of  the  demised 
premises  at  different  times,  the  giving  half  a  year's  notice  to  quit  before 
the  substantial  time  of  entry  is  sufficient:  per  Ld.  EUenb.,  Doe  d.  Brad* 
ford  v.  Watkins  7  East,  554;  Doe  d.  Strickland  v.  Spenee,  6  t*.,  120; 
Doe  d.  Heapy  v.  Howard,  11  ib.,  498.  A  lease  of  lands  by  deed,  since  the 
new  style,  to  hold  from  the  feast  of  St  Michael,  must  be  taken  to  mean 
from  New  Michaelmas,  and  cannot  be  shown  by  extrinsic  evidence  to  refer 
to  a  holding  from  Old  Michaelmas ;  and  a  notice  to  quit  at  Old  Michaelmas, 
though  given  half  a  year  before  New  Michaelmas,  is  bad:  Doe  d.  Spieer 
v.  Lea,  1 1  East,  312.  But,  under  a  parol  lease,  evidence  will  be  admitted 
to  explain  a  difficulty  as  to  the  commencement  of  the  holding :  Doe  d.  Hail 
v.  Benson,  4  B.  &  A.  588 ;  Den  d.  Peters  v.  Hop  kins  on,  3D.&R.  507, 1 
Esp.  Rep.  198.  If  a  remainder-man  affirm  a  letting  which  he  might  have 
avoided,  he  must  give  a  notice  to  quit,  expiring  at  the  period  of  the  year 
the  tenant  entered:  7  T.  R.  83,  478;  2  Esp.  Rep.  502;  1  H.  BL  97.  If  a 
tenant  hold  under  an  agreement  for  a  lease,  at  a  yearly  rent,  whereby  it 
is  stipulated  that  the  agreement  shall  continue  for  the  life  of  the  lessor,  and 
that  a  clause  shall  be  inserted  in  the  lease,  giving  the  lessor's  son  power 
to  take  the  house  for  himself,  when  he  comes  of  age,  the  son  must  make  his 
election  in  a  reasonable  time  after  he  comes  of  age:  the  delay  of  a  year.is 
unreasonable,  and  the  tenant  cannot  be  ejected  upon  half  a  year's  notice  to 
quit,  served  after  such  delay :  Doe  d.  Bromfield  v.  Smith,  2  T.  R.  436. 

Where  there  has  been  an  express  agreement,  the  time  of  giving  notice 
should  be  regulated  by  it :  Doe  d.  Pitcher  v.  Donovan,  1  Taunt,  555,  s.  c; 
2  Camp.  78;  Kemp  v.  Derret,  3  ib.  510.  In  some  cases,  it  may  be  regu- 
lated by  the  custom  of  the  place  where  the  tenement  is  situate:  Timmins 
v.  Rawlinson,  3  Burr.  1609;  2  Sid.  20;  Roe  v.  Charnock,  Pea.  Rep.  5. 
The  presumption  of  law  is,  that  the  tenancy  commenced  when  the  tenant 
entered  in  the  premises,  though  he  took  possession  in  the  middle  of  the 
usual  quarter  days,  3  Camp.  510;  but  if  a  tenant  entered  in  the  middle  of 
a  quarter,  and  afterwards  pay  for  the  time  to  the  beginning  of  the  succeeding 
regular  quarter  from  which  time  he  pays  half-yearly,  it  shall  be  presumed 
that  his  tenancy  began  from  the  first  regular  quarter-day :  6  Esp.  Rep.  10. 
A  receipt  for  a  year's  rent,  up  to  a  particular  day  is  prima  facie  evidence 
of  a  holding  from  that  day ;  Doe  v.  Samuel,  5  Esp.  Rep.  174. 

Where  the  tenant  purposely  or  inadvertently  gives  such  information  to 


EJECTMENT.  467 

his  landlord  a*  induces  him  to  suppose  the  tenancy  .to  have  commenced  at 
a  particular  time,  the  tenant  is  precluded  from  afterwards  objecting  to  the , 
notice,  for  a  mistake  in  that  respect:  Doe  d.  Eyre  v.  Lambly,  2  Esp.  Rep. 
630.  When,  also,  the  tenant,  at  the  time  of  the  service  of  the  notice,  assents 
to  the  terms  of  it,  he  will  be  precluded  from  showing  it  expires  at  a  wrong 
time;  but  such  assent  must  be  strictly  proved:  and,  in  a  case  where  the 
party  made  no  objection  to  the  notice  at  die  time  of  its  delivery,  but  said 
*  I  pay  rent  enough  already— it  is  hard  to  serve  me  thus,9'  it  was  held,  that 
these  circumstances  were  not  sufficient  to  prevent  him  from  showing  the 
time  when  the  tenancy  actually  commenced:  Oakapple  v.  Copous,  4  T. 
R.  361.  Where,  however,  the  tenant  is  personally  served  with, 
and  ^  reads  the  notice,  and  does  not  object  to  the  time  he  is  re*  [*468] 
quired  to  resign  possession,  it  will,  in  general,  be  presumed, 
against  him,  that  the  notice  is  correct  in  that  respect:  2  Camp.  647;  13 
East,  405;  2  Taunt.  109.  As  to  landlord's  waiver  of  irregular  notice  by 
tenants,  see  1  Esp.  Rep.  266. 

Form  qf  Noticed]  It  is  not  necessary  that  any  particular  form  of  notice 
be  adhered  to ;  any  statement,  however  short,  is  sufficient,  provided  it 
mention  the  period  at  which  it  is  intended  the  tenant  should  quit ;  and 
the  period  so  mentioned  must  be  the  last  day  of  the  tenancy,  Doe  d. 
'  Mathews  v.  Jackson,  Doug.  167,  Doe  d.  Morgan  v.  Church,  3  Camp.  71 ; 
and  if  it  be  a  parol  lease,  the  notice  need  not  be  in  writing,  Timmins  v. 
Mawlinson,  3  Burr,  1603, 1  W.  Bl.  533,  s.  c;  except  it  be  specified  so  to 
be  by  agreement  between  the  parties,  or  by  the  provisions  of  a  power,  ib.9 
Legg  v.  Benion,  Willes,  43.  The  notice  will  be  good,  if  it  state  that  the 
tenancy  will  expire  in  so  many  months'  time  from  the  date  of  the  notice, 
Doe  d.  Phillips  v.  Butler,  2  Esp.  Rep.  589 ;  and  though  a  palpable. mis- 
take be  made  in  the  notice,  as  substituting  one  year  for  another,  yet  if,  in 
ether  respects,  it  be  good,  the  erroneous  part  will  be  rejected,  and  the 
notice  will  be  deemed  sufficient :  Doe  d.  Bedford  v.  Knightly,  7  T.  R.  63. 
A  notice  to  quit  on  one  of  two  days  will  be  good,  Doe  d.  Mathewson  v. 
Wrightman,  4  Esp.  Rep.  5 ;  and  though  the  premises  be  wrongly  de- 
scribed, yet  if  the  party  upon  whom  the  notice  is  served,  cannot  be  misled 
by  it,  it  will  be  good :  Doe  v.  Cox,  4  Esp.  Rep.  185.  A  notice  dated  the 
27th,  and  served  on  the  28th  of  September,  requiring  a  tenant  to  quit  "at 
Lady  Day  next,  or  at  the  end  of  this  current  year,"  will  be  understood  to 
mean  a  six  months',  and  not  a  two  days'  notice:  Doe  d.  Hunting  tower 
v.  Cullifordy  4  D.  &  R.  249.  A  notice  to  quit  part  of  the  premises  will 
not  be  a  good  notice :  Doe  d.  Rodd  v.  Archer,  14  East,  245.  Where  a 
house,  lands,  and  tithes,  are  held  under  a  parol  demise,  at  a  joint  rent,  a 
notice  to  quit  the  house,  lands,  and  premises,  with  the  appurtenants,  has 
been  held  to  include  the  tithes,  and  sufficient  to  close  the  tenancy:  Doe  d. 
Morgan  v.  Church,  3  Camp.  71.  Where  a  notice,  signed  by  the  rector 
and  churchwardens  of  a  parish,  was  delivered  to  a  tenant  of  lands,  ori- 
ginally devised  to  the  rector  and  churchwardens,  and  their  successors,  in 
trust,  requiring  him  to  deliver  up  the  premises  "to  the  rector  and  church- 
wardens for  the  time  being,"  it  was  held  bad  for  uncertainty ;  as  the 
deft,  by  the  terms  of  the  notice,  could  not  know  to  whom  he  was  to 
deliver  up  the  possession:  Doe  d.  Brooks  v.  Fairclough,  6  M.  &  S.  40. 
A  notice  to  quit  to  a  tenant,  by  a  wrong  name,  is  not  a  good  notice,  Doe 
v.  Spiller,  6  Esp.  Rep.  70 ;  but,  if  he  do  not  return  it,  it  will  be  a  waiver 
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of  the  misdirection,  ib.;  and  see  ante,  467,  as  to  what  will  be  a  waiver  of 
irregularity  in  notice. 

By  whom  Notice  to  be  given.]  The  notice  may  be  given  by  the  lessor 
himself,  or  by  any  person  interested  in  the  premises,  or  by  the  lessor's 
agent  or  steward,  Roe  d.  Dean  and  Chapter  qf  Rochester  v.  Pierce, 
3  Camp.  96 ;  and  no  authority  need  be  shown  to  warrant  a  person's 
giving  notice  who  apparently  acts  under  due  authority,  for,  by  bringing 
the  action,  the  authority  of  the  person  is  adopted  and  recognized :  ib. 
Where,  however,  no  authority  is  apparent,  a  ratification  afterwards  will 
not  be  sufficient,  "  as  the  tenant  is  entitled  to  such  notice  as  he  can  rely 
upon  with  certainty  at  the  time  it  is  given,  and  he  is  not  bound  to  submit 
himself  to  the  hazard  of  the  party's  ratifying  the  notice,  under  whose 
supposed  authority  it  had  been  originally  given:'9  p.  Ld.  Ellenb.,  Right  <L 
Fisher  v.  Cut  hell,  5  East,  496-9.  Where  a  notice  has  been  given  by  the 
agent  of  two  joint  landlords,  a  recognition  by  one  of  them  will  be  suffi- 
cient :  Goodtitle  d.  King  v.  Woodward,  3  B.  &  A.  689 ;  Doe  d.  Joliffe  v. 
Sybourne,  2  Esp.  Rep.  877.  Joint  tenants  must  join  in  a  notice  to  quit; 
for,  when  two  of  four  persons,  jointly  interested  in  the  premises,  only  give 

notice,  the  notice  will  be  good  merely  as  far  as  their  own  por- 
[*469]  tion  of  the  property  may  be  *concerned ;  Doe  d.  Wayman  v. 

Chaplin,  3  Taunt"  120.  A  receiver,  appointed  by  the  Court  of 
Chancery,  with  a  general  authority  to  let  the  lands  to  tenants,  has  also 
authority  to  deliver  the  tenancies  by  a  notice  to  quit :  Doe  d.  Marsack  v. 
Read,  12  East,  57 ;  Wilkinson  v.  Colley,  5  Burr.  2697.  Notice  may  be 
given  by  an  infant :  Madden  d.  Baker  v.  White,  2  T.  R.  159.  As  to 
who  should  give  notice  in  the  case  of  an  underlease,  see  ante,  465. 

To  whom,  and  how  Notice  to  be  given."]  Personal  service  of  the  notice 
is,  in  general,  necessary.  Service  of  a  notice,  leaving  it  at  the  dwelling- 
house  of  the  tenant,  has  always  been  deemed  sufficient,/?.  Ld.  Kenyan, 
Doe  d.  Griffith  v.  Marsh,  4  T.  R.  465 ;  but,  where  a  notice  was  left  at 
the  house  of  the  tenant,  and  delivered  to  a  servant,  without  any  explana- 
tion, and  no  proof  was  shown  that  it  came  into  the  hands  of  the  tenant, 
Ld.  Ellenb.  held  it  insufficient ;  because  if  such  practice  were  deemed  suf- 
ficient, the  tenant  might  be  turned  out  of  possession  by  a  trick :  Doe  d. 
Buross  v.  Lucas,  5  Esp.  Rep.  153.  But,  in  a  late  case,  it  was  held,  that 
service  on  a  servant,  at  the  tenant's  dwelling-house,  was  sufficient,  although 
the  tenant  was  not  informed  of  it  till  within  half  a  year  of  its  expiration: 
Doe  v.  Dunbar,  1  M.  &  M.  10.  A  service  upon  the  officers  of  a  corpora- 
tion will  be  a  good  service,  when  the  lands  are  held  by  the  corporation: 
Doe  d.  Carlisle  v.  Woodman,  8  East,  227.  The  notice  was  deemed 
insufficiently  served,  when  it  was  upon  a  relative  of  the  lessee's  upon  the 
premises,  although  addressed  to  the  original  lessee :  Doe  v.  Levi,  Adams, 
Eject.  115.  In  the  case  of  several  tenants,  a  notice  served  upon  one  is 
sufficient  service :  Doe  d.  Bradford  v.  Watkms,  7  East,  551 ;  Doe  <L 
Macartney  v.  Crick,  5  Esp.  Rep.  196.  Where  a  notice  was  misdirected, 
but  served  upon  the  tenant,  and  he  made  no  objection,  but  kept  the 
notice,  Ld.  Ellenb.  held  him  to  be  bound  by  it,  as  he  might  have  repu- 
diated it,  had  he  chosen :  Doe  v.  Spiller,  6  Esp.  Rep.  70 ;  ante,  467, 8. 
Where  there  are  under  lessees,  the  notice  must  not  be  served  upon  them, 
but  upon  the  landlord's  immediate  lessee :  Pleasant  v.  Benson,  14  East, 
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234,  Roe  v.  Wiggs,  2  N.  R.  330.  But  it  may  be  served  upon  the  widow 
of  a  tenant  from  year  to  year,  who  remains  after  her  husband's  death, 
without  showing  that  she  is  executor  or  administrator  of  the  deceased : 
Rees  v.  Perot,  4  C.  &  P.  230. 

Mode  of  Proving  Notice.']  The  service  of  it,  and  the  authority  to 
serve  it,  should  be  proved  by  the  party  serving  it.  If  there  have  been 
an  attesting  witness  to  the  notice,  he  must  be  called,  and  his  hand- wri- 
ting proved j  or  else  his  absence  must  be  duly  accounted  for:  post,  "  Wit- 
ness" The  notice  itself  must  be  proved  to  have  been  properly  signed ; 
proof  of  its  merely  being  served  on  the  tenant  and  that  he  read  it, 
without  making  any  objection,  will  not  be  sufficient :  Doe  &  Sykes  v. 
Durnford,  2  M.  &  S.  62.  The  notice  itself  may  be  proved  by  a  dupli- 
cate original,  or  by  the  production  of  an  examined  copy,  or  by  parol 
evidence,  if  there  be  no  duplicate  or  copy,  Kine  v.  Beaumont,  3  B.  & 
B.  268.  A  notice  should  be  served  on  the  deft  to  produce  it,  and  the 
service  of  such  notice  proved ;  but  this  seems  not  to  be  absolutely  neces- 
sary :  2  B.  &  P.  41.  If  it  be  in  the  possession  of  a  third  party,  he  should 
be  subpoenaed  to  produce  it.  When  the  notice  was  given  by  an  agent, 
it  should  be  proved  he  was  vested  with  his  authority  at  the  time  of 
giving  the  notice.  Where  a  notice  to  quit  was  given  by  a  steward  of  a 
corporation,  it  was  presumed,  inasmuch  as  he  was  an  officer  of  the  cor- 
poration, that  he  had  an  authority  to  give  the  notice,  Doe  v.  Pearce,  2 
Camp.  96 ;  but,  where  two  or  more  tenants  are  lessors  of  the  pit,  and  a 
notice  to  quit  is  given  by  one  or  more,  in  the  name  of  all,  although  they 
all  afterwards  join  in  the  ejectment,  it  will  not  be  presumed  from  that  cir- 
cumstance, that  an  authority  was  originally  given  Ijy  the  parties  not  join- 
ing in  the  notice  to  their  co-tenants:  Right  v.  Cut  hell,  5  East,  491 ;  see 
Adams,  274. 

How  Notice  may  be  Waived.]  The  paying  and  receiving 
money,  *eo  nomine,  as  rent  for  a  portion  of  a  term  of  the  ten-  [*470] 
ancy,  after  the  expiration  of  the  period  mentioned  in  the  notice 
to  quit,  has  been  deemed  a  waiver  of  the  notice,  where  the  giving  notice 
would  have  been  a  necessary  step  to  commencing  the  action,  Goodright 
d.  Carter  v.  Cordwent,  6  T.  R.  219 ;  though  the  mere  acceptance  of  rent 
for  the  occupation  of  the  premises,  subsequent  to  the  time  when  the  term 
ended,  according  to  the  notice,  will  not,  of  itself,  waive  the  notice,  but 
will  be  evidence  for  a  jury:  Doe  d.  Cherry  v.  Batten,  Cowp.  242.  The 
making  a  distress  for  rent,  accrued  after  the  expiration  of  the  notice  to 
quit,  is  not  a  question  for  a  jury;  it  is  an  act  not  to  be  qualified,  as  the 
acceptance  of  rent  may  be,  but  is  a  direct  waiver  of  the  notice,  Zouch  d. 
Ward  v.  Withingdale,  1  H.  Bl.  31 1 ;  bat  the  bringing  an  action  of  covenant 
for  such  rent  will  be  a  waiver:  Roe  v.  Minshull,  B.  N.  P.  96 ;  2  S.  N.  P. 
677.  The  giving  a  second  notice,  after  service  of  the  first,  is  not  a  waiver 
of  the  first,  for  the  lessor  may  do  it  to  make  his  right  to  recover  doubly 
sure,  and  the  tenant  is  bound  to  abide  by  the  first  notice  if  unobjectiona- 
ble: Doe  d.  Williams  v.  Humphreys,  2  East,  237;  Messenger  v.  Arm- 
strong, 1  T.  R.  54 ;  Doe  d.  Digby  v.  Steel,  2  Camp.  117.  The  receipt  of 
sent  by  a  banker,  who  is  ignorant  of  any  steps  having  been  taken  by  his 
principal,  to  determine  the  tenancy,  as  by  a  notice  to  quit,  is  not  a  waiver 
of  the  notice,  Doe  d.  Jish  v.  Calvert,  2  Camp.  987;  though,  if  an  unau- 
thorized agent  receive  rent,  due  at  Michaelmas,  it  is,  prima  facie,  a  waiver  ' 
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of  a  notice  to  quit  at  Midsummer:  4b.  The  payment  of  rent  due  before, 
though  made  after  the  notice,  is  not  a  waiver,  B.  N.  P.  96,  A.;  nor  the 
making  a  distress  under  the  same  circumstances:  Adams,  Eject.  199.  A 
second  notice  to  deft,  to  quit,  is  a  waiver  as  to  him  of  a  former  notice 
given  to  the  original  lessee,  from  whom  he  claimed  by  assignment:  Doe 
d.  Brierly  v.  Palmer i,  16  East,  53.  Giving  a  notice  to  qhit,  and,  at  the 
same  time,  stating  that  he  would  not,  till  the  happening  of  a  certain  event, 
exercise  his  right,  is  not  a  waiver:  Whiteacre  d.  Boult  v.  Symonds,  10 
East,  13.  If,  at  the  end  of  a  tenancy  from  year  te  year,  the  party  accept 
another  person  as  tenant,  without  any  surrender  in  writing,  such  accept- 
ance shall  be  a  dispensation  of  any  notice  to  quit:  Sparrow  v.  Hatvkes, 
2  Esp.  Rep.  505.  A  recovery  for  the  use  and  occupation  of  the  premises, 
after  the  expiration  of  the  notice,  is  not  a  waiver:  Birch  v.  Wright,  1  T. 
R.  387. 

Proof  of  Determination  of  the  Tenancy  by  Forfeiture.]  To  support 
ejectment  on  a  forfeiture  of  a  lease,  by  non-performance  of  covenant,  if  the 
covenant  be  to  do  an  act,  the  lessor  of  the  pit.  must  prove  the  tenancy,  and 

£'ve  some  evidence  of  the  omission  of  the  act  Where  a  particular  of  the 
eaches  has  been  given,  the  proof  must  be  according  to  the  terms  of  the 
particulars:  Doe  v.  Phillips,  6  T.  R.  597.  A  slight  variance,  if  it  do  not 
mislead,  is  immaterial,  as  a  variance  in  the  amount  of  rent  proved  to  be 
due,  and  that  claimed  in  the  particulars:  Jenny  v.  Moody,  3  Bing.  3. 

If  the  breach  of  covenant  be  for  non-payment  of  rent,  the  lessor  of  pit., 
if  he  proceeds  at  common  law,  must  prove  that  he  has  complied  with  all 
the  formalities  required  by  it,  as  a  demand  of  the  rent:  Doe  d.  Chandlers 
v.  Robson,  2  C.  &  P.  246.  That  the  demand  was  of  the  precise  rent  due, 
1  Saund.  287,  and  that  it  was  made  on  the  precise  day  on  which  it  be- 
came due,  Co.  Lit.  202,  or  that  it  was  made  on  the  land,  and  at  a  conve- 
nient time  before  sunset,  &c.:  see  1  Saund.  287.  If  he  proceeds  on  the 
4  G.  2,  c.  28,  s.  2,  which  does  away  with  these  formal  proceedings  at  com- 
mon law,  he  must  prove  that  half  a  year's  rent  be  due  before  the  service 
of  the  declaration,  and  that  there  was  no  sufficient  distress  upon  the  pre- 
mises to  answer  the  arrears  of  rent  then  due,  and  that  the  lessor  had  power 
to  re-enter.  The  pit.  must,  however,  still  prove  a  demand  of  the  rent, 
though  he  proceeds  under  this  act,  if  the  lease  expressly  require  it:  Dong. 
486;  5  D.  &.  R.  711 ;  3  B.  &  C.  752.  Upon  a  lease,  reserving  rent  paya- 
ble quarterly,  with  a  proviso,  that,  if  the  rent  be  in  arrear  twenty- 
[*471]  one  days  next  after  day  of  payment,  being  "lawfully  demanded, 
the  lessor  may  re-enter,  it  was  held  that,  five  quarters  being  in 
arrear,  and  no  sufficient  distress  upon  the  premises,  lessor  might  re-enter 
without  a  demand:  Doe  d.  Schohfield  v.  Alexander,  2  M.  &  S.  525; 
Doe  d.  Shrewsbury  v..  Wilson,  5  B.  &  A.  384.  Under  a  proviso  in  the 
lease  for  the  entry  of  the  landlord,  in  case  the  rent  should  be  in  arrear 
fourteen  days,  and  no  distress  found  upon  the  premises,  he  is  entitled  to 
recover  in  ejectment,  on  proof  of  half  a  year's  rent  due  at  Lady  Day,  and 
no  distress  on  the  premises  on  some  day  in  May,  the  demise  being  laid 
on  the  2d  day  of  May,  and  the  declaration  served  on  the  6th  of  June: 
Doe  d.  Smelt  v.  Fuchaue,  15  East,  286.  The  insufficiency  of  the  distress 
must  be  clearly  established,  if  the  pit  proceed  under  this  act,  and  every 
part  of  the  premises  must  be  searched,  see  7  T.  R.  117;  Sees  v.  King,  2 
B.  &  B.  514:  Forrest,  19. 


EJECTMENT.  471 

If  the  ejectment  be  for  the  breach  of  any  other  covenant,  the  claimant 
must  show  the  covenant  broken,  by  the  same  proof  as  in  an  action  of 
covenant:  see  "  Lease." 

If  it  be  for  not  repairing,  the  non-repairs  must  be  proved  by  a  compe- 
tent party,  usually  a  surveyor.  If  a  notice  to  repair  has  been  served, 
such  service  should  be  proved,  and  deft,  served  with  a  notice  to  pro- 
duce it,  proviug  also  the  service:  see  infra, post," Secondary  Evidence.99 
If  the  covenant  be  to  keep  and  leave  the  house  in  as  good  a  plight  as  it 
was  ia  at  the  time  of  njaking  the  lease,  ordinary  and  natural  decay  is  no 
breach  of  the  covenant,  the  covenanter  being  only  bound  to  do  his  best  to 
keep  it  in  the  same  plight,  and  therefore  to  keep  it  covered,  &c.:  Sheph. 
Touch.  169.  Breaking  a  door- way  through  the  wall  of  a  demised  house, 
into  an  adjoining  one,  amounts  to  a  breach  of  covenant  to  keep  in  repair: 
Doe  v.  Jackson,  2  Star.  293.  Broken  windows  or  doors  are  evidence  of 
the  breach  to  keep  in  repair,  Co.  Lit.  57,  a.,  2  Saund.  352,  a.  7 ;  but  it 
should  seem,  in  all  cases,  the  non-repair  must  have  existed  a  reasonable 
time*  Where  there  is  an  express  and  unconditional  covenant  to  repair,  the 
tenant  is  bound  to  do  so  within  a  reasonable  time,  though  the  premises  be 
destroyed  by  fire,  or  other  accident :  Aleyn.  27;  6  T.  R.  650, 750;  Com.  it 
626  ;  4  Taunt.  45 ;  Sheph.  Touch.  173.  A  covenant  to  keep  in  repair  is 
broken,  and  the  party  may  be  ejected,  for  not  repairing  within  the  term : 
Luxmore  v.  Robson,  1  B.  &  A.  584.  As  to  what  is  a  waiver  of  a  breach 
of  covenant  to  repair,  and  when  pit.  bound  by  his  notice  to  repair,  see 
post,  473. 

If  the  breach  of  covenant  be  for  not  insuring,  the  insurance  offices  in 
which  the  insurance  should  have  been  made,  should  be  searched,  and  it 
should  be  established  no  insurance  has  been  made  there.  In  ejectment  on 
a  forfeiture  for  not  insuring,  the  lessee  having  covenanted  to  insure  in  the 
joint  names  of  himself  and  the  lessor,  and  in  two-thirds  of  the  value  of  the 
premises  devised,  and  the  lessee  had  insured  in  his  own  name  only,  and, 
as  contended,  to  a  less  amount  than  two-thirds  of  the  value  of  premises, 
both  parts  of  the  lease  remaining  in  the  possession  of  the  lessor,  and  an 
abstract  only  having  been  delivered  by  him  to  the  lessee,  which  contained 
no  mention  that  the  insurance  was  to  be  in  the  joint  names,  though  it 
stated  that  it  was  to  be  in  two-thirds  of  the  value  of  the  premises,  and  the 
lessor  of  the  pit.  had  previously  insured  the  premises  at  the  same  sum  as 
the  deft.,  it  was  held  that,  the  conduct  of  the  lessor  being  such  as  to  induce 
a  reasonable  and  cautious  man  to  conclude  that  he  was  doing  all  that  was 
necessary  or  required  of  him,  in  insuring  in  his  own  name,  and  to  the 
amount  insured,  he  could  not  recover  for  a  forfeiture,  though  there  was 
no  dispensation  or  release :  Doe  v.  Howe,  1  R.  &  M.  343. 

On  a  clause  of  re-entry,  in. case  the  tenant  should  assign,  set  over,  or 
otherwise  let  the  demised  premises,  it  is  not  suffici^pt  to  prove  the  deft,  a 
stranger,  in  possession  of  the  premises,  Doe  v.  Payne,  1  Stark.  86 ;  but 
see  Doe  d.  Haidty  v.  Rickarby,  where  it  was  held,  that,  if  a 
person  be  *found  on  the  premises,  appearing  as  the  tenant,  it  is  [  *472] 
prima  facie  evidence  of  an  underletting,  sufficient  to  call  upon 
deft  to  show  whether  the  person  so  holding  was  either  in  the  capacity  of 
a  tenant  or  a  servant :  5  Esp.  4. 

Where  the  terms  of  tha  lease  were  "  not  to  set,  let,  or  assign  over  the 
whole  or  part  of  the  premises,  without  leave  in  writing,"  an  under-lease 
was  considered  a  forfeiture,  and  a  parol  license  to  let  part  of  the  premises 
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does  not  discharge  the  leasee  from  the  restriction  of  such  a  proviso:  Mae 
<i.  Gregson  v.  Harrison,  2  T.  R.  425.  But  a  covenant "  not  to  aarigo, 
transfer,  set  over,  or  otherwise  do  or  pat  away  the  lease,"  was  held  not 
to  extend  to  an  under-lease  for  the  term :  Crusoe  d.  BUncowe  v.  Bug  by, 
2  W.  Bla.  766;  3  Wils.  234,  s.  c.  Covenant  in  a  lease  "  not  to  let,  set,  as- 
sign, transfer,  set  over,  or  otherwise  part  with  the  premises  thereby  de- 
mised, or  that  present  indenture  of  lease :"  held,  that  a  deposit  with  a 
creditor,  as  a  security  for  money  advanced,  was  not  a  "  parting  with," 
within  the  meaning  of  the  covenant :  Doe  cL  Pitt  v.  Laming,  R.  &  M. 
36 ;  Dot  <L  Pill  v.  Hogg,  4  D.  &  It  225;  1  C.  &  P.  160,  s,  c.  It  is  said, 
that  a  devise  of  the  terms  by  the  lessee  is  not  a  breach  of  the  covenant 
not  to  assign:  Crusoe  d.  BUncowe  v.  Bugby,  3  Wils.  234;  Doe  (L  Good- 
behere  v.  Sevan,  3  M.  &  S.  361 ;  Berry  v.  Taunton,  Cro.  E.  331.  Where 
a  lease  contained  a  proviso  for  re-entry,  in  case  the  tenant  should  devise, 
lease,  grant,  or  let  the  demised  premises,  or  any  part  or  parcel  thereof,  or 
convey,  &c,  to  any  person  whomsoever,  for  all  or  any  part  of  the  term, 
without  the  license  of  the  lessor  in  writing,  and  the  deft,  without  such 
license,  agreed  with  a  person  to  enter  into  partnership  with  him,  and  that 
he  should  have  the  use  of  the  back  chamber,  and  some  other  parts  of  the 
premises  exclusively,  and  of  the  rest  jointly  with  deft.,  it  was  held,  a  for- 
feiture had  taken  place,  and  the  lessor  was  entitled  to  re-enter :  Roe  <L 
Dinghy  v.  Sales,  lM.&S.  297.  But  letting  lodgings  is  not  a  breach  of  a 
covenant  not  to  underlet:  Doe<L  Pitt  v.  Laming,  4  Camp.  77.  Any  act, 
usually  constituting  a  breach  of  covenant,  has  been  held  not  to  have  that 
effect,  if  done  by  compulsion  of  law.  So,  where  a  lessee  who  had  cove- 
nanted not  "  to  let,  set,  assign,  transfer,  make  over,  barter,  exchange,  or 
otherwise  part  with  the  indenture,"  &c.,  gave  a  warrant  of  attorney  to 
confess  judgment,  on  which  the  lease  was  taken  in  execution  and  sold, 
held,  no  forfeiture  of  the  lease,  Lord  Kenyon  observing  "judgments,  in 
contemplation  of  law,  always  pass  in.  invitum;  and  I  see  no  difference 
between  a  judgment  that  is  obtained  in  consequence  of  an  action  resisted, 
and  a  judgment  that  is  signed  under  a  warrant  of  attorney,  since  the  latter 
is  merely  to  shorten  the  process,  and  to  lessen  the  expense  of  the  proceed- 
ing: Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  57,  61.  So,  an  assignment 
under  a  commission  of  bankrupt  is  not  a  breach  of  a  condition  not  to  as- 
sign: Doe  d.  Goodbehere  v.  Sevan,  3  M.  &  S.  353.  And  so,  where  a  lease 
contained  a  proviso  for  re-entry  of  the  lessor,  and  the  lease  should  be  void 
on  the  lessee's  assigning  without  the  license  of  the  lessor,  and  the  lessee, 
in  January,  1825,  executed  a  deed,  which  purported  to  convey  all  his  real 
and  personal  property  to  trustees,  for  the  benefit  of  his  creditors,  and,  in 
April,  1825,  a  commission  of  bankruptcy  issued  against  the  lessee,  held, 
that  the  deed  was  an  act  of  bankruptcy,  and  void,  and  that  it  did  not  ope- 
rate as  a  valid  assignment  of  the  tenant's  interest  in  the  lease,  and  there- 
fore there  was  no  forfeiture :  Doe  d.  Lloyd  v.  Powell,  5  B.  &  C.  318. 

Waiver  of  Forfeiture]  The  receipt  of  rent,  as  such,  will  be  a  waiver 
of  the  forfeiture,  if  the  rent  accrue  after  the  forfeiture :  but  the  receipt  of 
money  as  a  remuneration  for  the  use  and  occupation  of  the  premises,  after 
the  forfeiture,  will  not;  it  will  be  a  question  for  a  jury  whether  the  mo- 
ney was  taken  as  rent:  Goodright  v.  Cordwsnl,  6  T.  R.  119;  Doe  v. 
Bolton,  Cowp.  243.  Acceptance  of  rent,  however,  will  not  operate 
as  a  waiver  of  the  forfeiture,  or  a  confirmation  of  the  tenancy,  unless 
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*notiee  have  been  given  to  the  landlord  that  a  forfeiture  wai  [*4731 
incurred  at  the  time:  Roe  d.  Oregson  v.  Harrison,  2  T.  R.  425; 
Goodright  d.  Walter  1.  Davids,  Cowp.  804.  Bringing  an  action  of  cove- 
nant for  rent  accrued  after  forfeiture  is  a  waiver;  for,  by  bringing  the 
action  of  covenant  on  the  lease,  he  admits  the  deft,  to  be  tenant  in  pos- 
session by  virtue  of  that  lease:  Roe  d.  Crompton  v.  Minshull,  B.  N.  P. 
06.  Making  a  distress  on  the  premises  for  rent  accruing  after  the  forfeit- 
ure, is  a  waiver:  Zouch  d.  Ward  v.  Willingdale,  1  H.  Bl.  311 ;  Doe  d. 
Taylor  v.  Johnson,  1  Stark.  411.  The  making  an  insufficient  distress  for 
rent,  the  non-payment  of  which  caused  the  forfeiture,  will  not  be  a  waiver 
of  the  forfeiture:  Brewer  d.  Onslow  v.  Eaton,  6  T.  R.  220.  Mere  know- 
ledge and  acquiescence  in  an  act,  constituting  a  forfeiture,  does  not  amount 
to  a  waiver :  there  must  be  some  act  affirming  the  tenancy.  So,  where  a 
lessee  exercised  a  trade  on  the  demised  premises,  by  which  his  lease  is 
forfeited,  the  landlord  does  not  waive  the  forfeiture,  by  lying  by  and  wit- 
nessing the  act  for  six  years :  Doe  d.  Sheppard  v.  Mien,  3  Taunt  78  j 
Pennant's  ease,  3  Rep.  64.  A  lessor,  having  a  right  of  re-entry,  on  breach 
of  covenant  not  to  underlet,  does  not,  by  waiving  his  security  on  one 
underletting,  also  waive  his  right  to  re-enter  on  a  subsequent  underletting; 
Doe  d.  Boscawen  v.  Bliss  y  4  Taunt  735.  Where  there  was  a  general 
covenant,  on  the  part  of  the  tenant,  to  keep  the  premises  in  repair,  and  a 
further  stipulation  that  he  would,  within  three  months  after  notice  given 
him,  repair  all  defects  specified  in  the  notice,  the  giving  a  notice  to  repair 
u  forthwith/'  was  not  considered  a  waiver  of  the  forfeiture,  and  the  party 
was  held  entitled  to  bring  ejectment,  even  before  the  expiration  of  the 
three  months,  Roe  d.  Goatleyv.  Paine,  2  Camp.  520;  but,  where  the 
notice  was,  in  a  similar  case,  to  repair  within  three  months,  it  was  held  to 
be  a  waiver  of  the  forfeiture  till  the  expiration  of  the  three  months:  Doe 
d.  Mortcraft  v.  Meaux,  4  B.  4  C.  606.  Where  a  forfeiture  by  a  tenant 
for  years,  jn  levying  a  fine,  has  not  been  taken  advantage  of  by  the  rever- 
sioner, it  cannot  be  taken  advantage  of,  after  the  reversion  has  been  con- 
veyed away,  so  as  to  recover  on  the  demises  of  the  grantor  and  grantee 
of  such  reversion:  Fenn  d.  Mathews  v.  Smarth,  12  East,  444. 

By  Assiokbb  of  Reversion. 

In  this  case,  after  proving  the  forfeiture,  as  in  ejectment  by  the  land- 
lord, evidence  must  be  given  that  the  claimant  is  entitled  to  the  reversion 
at  the  time  the  forfeiture  was  committed,  and,  if  possible,  of  the  mesne 
assignments  from  the  original  lessor ;  Adams,  278, 9.  These  mesne  assign- 
ments, however,  will  be  presumed,  if  the  original  lease  be  for  a  long  time, 
and  the  possession  of  the  assignee  has  continued  for  a  considerable  time: 
Bar  I  v.  Baxter,  2  W.  BL  1228;  Adams,  279.       ♦ 

At  common  law,  an  assignee  of  the  reversion  could  not  maintain  an 
ejectment  upon  a  right  of  re-entry  for  condition  broken;  but  this  was 
remedied  by  the  32  H.  8,  c.  34.  The  statute,  however,  only  empowers 
the  assignee  to  bring  an  ejectment  for  a  breach  of  such  conditions  only  as 
are  incident  to  the  reversion,  or  for  the  benefit  of  the  estate:  Co.  Lit.  215, 
A.;  Sir  T.  Raym.  250.  The  statute  extends  to  persons  only  who  have  the 
immediate  reversion,  or  remainder  in  fee-tail,  or  for  a  less  estate :  1  Saund.  • 
322;  2  Saund.  252,  b.  A  cestuuque  use,  and  bargainee  of  the  reversion, 
are  within  the  act;  but  persons  coming  in  by  act  of  law  are  not:  Co.  Lit 
vol.  i.  68 
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215,  b.;  Adams,  70.  The  assignee  of  the  part  of  the  reversion  in  all  the 
premises  demised,  is  within  the  act;  but  not  the  assignees  of  the  reversion 
in  part  of  the  lands:  ib.  Copyhold  lands  are  within  the  act,  Carth,  805 ; 
but  not  gifts  in  tail:  Co.  Lit.  215,  a. 

By  Mortgagee. 

In  ejectment  by  mortgagee  against  mortgagor,  on  a  forfeiture  of  the 
mortgage,  no  notice,  to  quit  need  be  proved,  Birch  v.  Wright,  1 
[*474]  T.  R.  *378,  Moss  v.  Oallimore,  Doug.  279,  382;  and,  in  an 
action  against  the  tenant  of  the  mortgagor,  no  notice  to  quit  is 
requisite,  except  where  the  mortgagee  has  impliedly  admitted  him  as  .his 
tenant:  Keech  v.  Hall,  Doug.  21;  see,  further,  ante,  465.  Where  the 
mortgagor  is  in  possession,  the  production  of  the  mortgage-deeds  will  sub- 
stantiate the  mortgagee's  title,  because  a  party  cannot  set  up  a  title  incon- 
sistent with  his  own  deed,  Doug.  21 ;  but,  if  there  be  under-tenants  of  the 
mortgagor  in  the  occupation  of  the  premises,  the  mortgagee  must,  in  ad- 
dition to  the  mortgage,  also  prove  that  they  have  paid  rent  to,  or  recog- 
nized the  holding  under,  the  mortgagor:  S. N.  P.  748 ;  Birch  v.  Wright, 

I  T.  R.  378 ;  Thunder  d.  Weaver  v.  Belcher,  3  East,  449.  If  the  third 
person  holds  by  a  title  adverse  to  that  of  the  mortgagor,  evidence  of  the 
mortgagor's  title  will  be  required. 

By  Lord  of  Manor. 

In  ejectment  by  the  lord  of  a  manor  for  a  forfeiture,  it  must  appear  that 
the  forfeiture  arose  when  he  was  lord,  and  that  the  tenant  committing  it 
was  his  tenant  on  the  rolls  of  the  manor,  Roe  d.  Jefferys  v.  Hicks,  2  Wib. 
13,  B.  N.  P.  108,  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  173;  and  the  for- 
feiture must  also  appear  to  have  been  committed  within  twenty  years ; 
for,  it  is  said,  "  the  lord  cannot  enter  for  a  forfeiture  at  the  distance  of 
more  than  twenty  years,"  per  Buller,  J.,  ib.  If  he  bring  ejectment  for 
mines  upon  his  manor,  he  must  prove  possession  to  have  been  in  him 
within  twenty  years,  "because  they  are  a  distinct  possession  from  the 
manor,  and  may  be  of  different  inheritances/'  per  curiam,  Rich  d.  Cullen 
v.  Johnson,  2  Str.  1 142 ;  "  and  a  verdict,  in  trover,  for  lead  dug  out  of  the 
mine,  is  no  evidence  of  possession,  for  trover  may  be  brought  on  property 
without  possession :"  B.  N.  P.  102.  Where  a  tenant  incloses  part  of  a 
waste  for  twelve  or  thirteen  years,  and  is  seen  by  the  steward  of  the  lord 
of  the  manor,  from  time  to  time,  without  objection  made,  it  may  be  pre- 
sumed to  have  been  with  the  license  of  the  lord,  and  no  action  will  lie  by 
the  lord  without  previous  notice  to  throw  it  up :  Doe  cL  Foley  v.  Wilson, 

II  East,  56.  If  land  be  seized  absolutely  by  the  lord,  as  forfeited  pro 
de/ectu  tenentis,  a  special  custom  must  be  proved,  entitling  him  to  do  so, 
but  no  custom  need  be  proved  if  he  only  seize  quousque  ;  and,  if  an  abso- 
lute seizure  be  made,  and  the  custom  not  proved,  such  seizure  cannot 
afterwards  be  set  up  as  a  seizure  quousque;  the  proclamations  must  also 
be  proved  to  have  been  made:  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  162 ; 
Lord  Salisbury's  case,  1  Lev.  63 ;  1  Keb.  287,  s.  c. 

Evidence  for  Defendant. 

Much  of  the  deft/s  necessary  evidence  may  be  collected  from  the  fore- 
going, and  will  consist  in  rebutting  the  pit's  evidence,  by  calling  fresh 
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witnesses  or  cross-examining  pit's:  The  deft,  need  never  show  a  better 
title  in  himself,  or  indeed  in  any  other  person ;  if  he  controvert,  or  show- 
no  title  to  exist  in  the  ph.  it  will  be  sufficient,  Tregonwett  v.  Strachan, 
5  T.  R.  110;  Graham  v.  Peat,  1  East,  246 ;  or  deft,  may  show  that  pit. 
has  only  an  equitable  estate :  Good  title  v.  Jones,  7  T.  R.  49 ;  Roe  v.  Bead, 
8  *4.,  118,  ante. 

>  In  an  action  by  the  heir  at  law,  deft,  may  show  the  claimant's  illegiti- 
macy: 8  East,  193;  Ooodright  d.  Thompson  v.  Saul,  4  T.  R.  356.  Want 
of  access,  or  presumptive  evidence  of  it,  or  other  circumstances  tending  to 
show  the  husband  could  not,  in  the  course  of  nature,  have  been  the  father 
of  his  wife's  child,  are  good  evidence :  8  East,  206 ;  4  T.  R.  356.  The 
marriage  under  which  claimant  claims  may  be  shown  to  be  void:  2 
Phil.  235. 

Where  the  lessor  of  the  pit.  claims  as  a  devisee,  deft,  may  show  that  the 
will  is  void,  by  its  being  forged,  or  by  the  incapacity  of  the  testator 
to  make  a  will;  or  be  may  show  that  it  has  been  revoked:  post, 

«  mu." 

*The  deft,  may  also,  in  all  cases,  show  that  the  claimant's  [#475] 
right  of  possession  and  entry  is  taken  away  by  discontinuance, 
descent,  cast,  or  the  Statute  of  Limitations :  see  Adams,  Eject.  35. 

Sight  of  Entry  barred  by  Discontinuance.]  Deft,  may  show,  that  the 
right  of  entry  has  been  taken  away  by  a  discontinuance ;  as,  where  a  tenant 
in  tail  makes  a  larger  estate  of  the  land  than  by  law  he  is  entitled  to  do,  as 
if  he  makes  a  feoffment  in  fee  simple,  or  for  the  life  of  the  feoffer,  or  in  tail ; 
in  which  cases,  if  the  feoffee  retain  possession  of  the  premises  after  the 
death  of  the  feoffer,  it  is  a  discontinuance,  and  neither  the  heir  in  tail,  nor 
they  in  remainder  or  reversion,  expectant  on  the  determination  of  the  estate 
tail,  can  enter  on  and  possess  the  premises :  3  Bl.  Com.  171 :  Co.  Lit.  323, 
a.  It  must  appear,  however,  thai  the  party  causing  the  discontinuance  was 
once  seized  of  the  freehold  and  inheritance  of  the  estate  in  tail :  1  Inst.  347; 
Lit.  S.  640,  658.  The  instrument  by  which  the  estate  of  the  party  is 
alienated  or  discontinued  must  be  proved,  as,  if  it  be  by  confirmation  with 
warranty,  by  feoffment,  by  fine,  by  common  recovery,  or  by  release:  Co. 
Lit.  325,  a.;  Adams,  Eject.  36.  Conveyances  by  feoffment  and  livery,  or 
by  fine  or  recovery,  by  tenant  in  tail  in  possession,  work  a  discontinuance; 
but,  if  by  covenants  to  stand  seized  to  uses  under  the  statute,  lease  and  re- 
lease, bargain  and  sail,  they  do  not,  Co.  Lit.  330,  a.  n.  1,  unless  accom- 
panied with  a  fine,  as  one  and  the  same  assurance  in  the  two  latter  in- 
stances, 10  Co.  95 ;  but,  if  a  distinct  assurance,  it  is  otherwise :  2  Burr.  704. 
If,  however,  in  these  conveyances,  a  warranty  be  added,  they  may  work 
a  discontinuance :  Co.  Lit.  430,  a.  n.  By  statute  32  H.  8,  c.  28,  no  act  by 
the  husband  alone  shall  work  a  discontinuance  or  prejudice  the  inheritance 
or  freehold  of  the  wife ;  but,  after  his  death,  she  or  her  heirs  may  enter  on 
the  lands  in  question.  Alienations  made  by  a  sole  corporation,  as  a  bishop 
or  dean,  without  the  consent  of  the  chapter,  since  the  1  E.  c.  19,  and  13 
E.  c.  10, cannot  work  a  discontinuance:  3  Bl.  Com.  172. 

Bight  0/ Entry  barred  by  Descent  Cast.]  The  deft,  may  prove  that 
the  entry  of  the  lessor  of  the  pit.  is  barred  by  a  descent  cast.  Descents 
which  take  away  entries  are,  when  any  one  seized  by  any  means  what- 
ever of  the  inheritance  of  a  corporeal  hereditament,  dies,  whereby  the 
same  descends  to  his  heir;  in  this  case,  however  feeble  the  right  of  the 
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ancestor  might  be,  the  entry  of  any  other  person  who  claims  title  to  the 
freehold  is  taken  away,  3  Bl.  Com.  176 ;  see  the  doctrine  as  to  descants 
cast,  in  Adams,  Eject.  41  to  46 ;  Burr.  60.!  According  to  Adams,  41,  n.  A, 
it  is  scarcely  possible  to  suggest  a  case  in  which  the  doctrine  of  descent  cast 
can  be  now  so  applied  as  to  prevent  a  claimant  from  maintaining  eject- 
ment, as,  from  the  principles  of  disseisin  at  election,  he  may  always  lay 
his  demise  in  the  time  of  the  ancestor,  and  not  elect  to  be  disseised.  Where 
the  entry  of  the  party,  or  his  ancestor,  was  originally  lawful,  and  like  con- 
tinuance in  possession  only  not  lawful,  the  entry  is  not  taken  away :  *  D. 
&  R.  41.  If  a  disseisor  make  a  lease  for  term  of  his  own  life,  and  die,  this 
descent  shall  not  take  away,  the  entry  of  the  disseisee,  if  the  disseisor  should 
die  seized  of  the  free  and  frank  tenement:  Co.  Lit  939,  b.  If  a  fern* 
covert  is  disseisee,  and,  after  her  husband  dies,  she  takes  a  second  husband, 
and  then  the  descent  happens,  this  descent  shall  take  away  the  entry  of 
the  feme,  for  she  might  have  entered  before  the  second  marriage,  and  pre- 
vented the  descent:  l  Salk.  241 ;  4  T.  R.  300.  There  are  also  many  cases 
in  which  a  descent  cast  will  not  toll  an  entry,  as  in  case  of  incorporeal  here- 
ditaments :  Co.  Lit.  237,  a.  So,  where  the  ancestor  and  heir  are  not  seized 
of  the  same  estate :  ib.  £38,  *.  Escheat  and  succession  have  not  the  effect 
of  a  descent :  ib.  239,  b.  250,  a.  The  entry  is  not  tolled  where 
[*476 J  the  descent  is  not  immediately,  *as  where  a  tenancy  by  a  cour- 
tesy intervenes :  Co.  Lit.  s.  394.  So,  where  the  descent  has  been 
avoided,  as  by  the  seisin  of  a  dowress :  ib.  s.  393.  Nor  is  it  tolled  in  the 
case  of  a  devisee,  Co.  Lit.  240,  *.;  nor  in  dase  of  a  condition  broken,  ib. 
339,  b.;  nor  is  the  entry  of  tenant  for  years,  Co.  Lit.  s.  411 ;  or  other  per- 
son having  a  chattel  interest,  Co.  Lit.  249,  a.,  tolled  by  a  descent  cast.  The 
right  of  entry  is  not  tolled  by  a  descent  cast,  if  the  claimant  were  under 
any  legal  disabilities  during  the  life  of  the  ancestor,  either  of  infancy,  cover- 
ture, imprisonment,  insanity,  or  being  out  of  the  realm:  Co.  Lit  246.  And 
this  title  of  taking  away  entries  by  descent  is  still  further  narrowed  by  32 
H.  8,  c.  33,  whicluenacts,  that,  if  any  person  disseizes,  or  turns  another  out 
of  possession,  no  descent  to  the  heir  of  the  disseisor  shall  take  away  the 
entry  of  him  that  has  a  right  to  the  land,  unless  the  disseisor  had  peace- 
able possession  five  years  next  after  the  disseisin.  This  statute  does  not 
extend  to  any  feoffee  or  endorsee  of  the  disseisor,  mediate  or  immediate: 
3  Bl.  Com.  177. 

Bight  of  Entry  barred  by  Statute  of  Limitations.']  By  21  Jac  1,  c 
1 6,  *.  1 ,  it  is  enacted,  "  that  no  person  shall  make  any  entry  upon  any  lands, 
ftc.,  but  within  twenty  years  next  after  his  right  or  title  shall  first  descend 
or  accrue ;  and,  in  default  thereof,  such  person  so  not  entering,  and  his  heir, 
shall  be  utterly  disabled  from  such  entry."  The  king  is  not  bound  by  this 
statute,  nor  are  ecclesiastical  persons,  Adams,  46;  put  the  statute,  with 
these  exceptions,  applies  to  all  persons  having  a  right  to  enter,  and  there- 
fore, if  deft,  can  show  that  he,  or  those  under  whom  he  claims,  has  been 
in  possession  for  the  last  twenty  years,  adversely,  to  the  title  of  the  claimant, 
and  it  appears  that  the  claimant  has  not  been  prevented  from  prosecuting 
his  claim  earlier  by  reason  of  some  of  the  disabilities  allowed  by  the  2d 
section  (post,)  he  will  be  barred  of  his  remedy  by  ejectment:  Adams,  46. 
With  respect  to  what  will  constitute  an  advene  holding  of  this  nature,  it 
is  laid  down  in  Adams,  Eject.  47,  that  an  adverse  possession  will  be  nega- 
tived, when  the  parties  claim  under  the  same  title,  if  the  possession  of  one 


EJECTMENT.  476 

party  is  consistent  with  the  title  of  the  other,  when  the  party  claiming 
title  has  never,  in  contemplation  of  law,  been  out  of  possession,  and  when 
the  possessor  has  acknowledged  a  title  in  the  claimant    Where  a  cottage 
is  built  on  the  lord's  waste*though  in  defiance  of  him,  and  the  possession 
of  it  remains  undisturbed  for  twenty  years,  the  lord  cannot  recover :  Doe 
d.  Jackson  v.  Wilkinson*  3  B.  &  C.  413.    Whether  adverse  possession  of 
an  encroachment  upon  the  waste  of  the  lord  adjoining  to  premises  demised 
to  the  party  encroaching,  for  twenty  years,  shall  be  a  bar  to  ejectment  by 
him,  seems  to  be  undecided,  because  it  may  hhve  been  done  for  the  benefit 
of  the  lord  after  the  determination  of  the  term  demised:'  see  Doe  d.  Co/- 
dough  v,  Mulliner,  1  Esp.  Rep.  461 ;  Creaeh  v.  Wiltnot,  2  Taunt  160; 
Dot  d.  Challnor  v.  Davies,  1  Esp.  Rep.  461;  Bryan  d.  Child  v.  Win* 
wood,  1  Taunt  2QjB ;  Mtorney-Qenemlv.  Fullerton,  1 V.  &  B.  263.  The 
Statute  of  Limitations  will  be  no  defence  where  the  relation  of  landlord 
and  tenant  subsists*  the  possession  under  such  terms  never  being  con- 
sidered adverse,-  Roe  d.  Pellatt  v.  Ferrers,  2  B.  &  P.  543;  nor  even  if 
the  tenant  be  one  by  sufferance,  Doe  &  Stouter  v.  Hull,  2  D.  &  R.  38 ;  nor 
will  the  possession  be  adverse,  as  between  trustee  and  cestui-que  trust, 
Keen  d.  Byron  v.  Deardon,  8  East,  248;  and,  though  the  adverse  pos- 
session of  a  cottage  for  twenty  years,  built  in  defiance  of  the  lord,  will  be 
a  good  bar,  yet,  if  there  be  any  acknowledgment  of  a  tenancy  having  sub- 
sisted, the  possession  will  not  be  considered  adverse;  as,  where,  after  at 
period  of  thirty  years,  6cL  rent  was  paid,  it  was  held  to  be  evidence 
that  the  occupation  began  by  permission:  Doe  d.  Jackson  v.  Wilkinson, 
S  B.  &  C.  413;  5  D.  &  R.  273 ;  2  B.  fe  P.  542.    Where  interest  has  been 
paid,  the  possession  of  the  mortgagor  for  twenty  years  will  not  be 
considered  adverse  to  that  part  of  the  mortgagee:  Hatcher  v. 
Fineauz,  1  Ld.  Raym.  741.    Where  *premises  were  mortgaged  [*477] 
in  fee,  with  a  proviso  for  reconveyance,  if  the  principal  were  not 
paid  on  a  given  day,  and  in  the  meantime  that  the  mortgagor  should  con- 
tinue in  possession,  upon  special  verdict,  it  was  found,  that  the  principal 
was  not  paid  on  the  given  day,  but  that  the  mortgagor  continued  in  pos- 
session, and  there  was  no  finding  by  the  jury,  either  that  interest  had  or 
had  not  been  paid  by  the  mortgagor,  it  was  held,  that  upon  this  finding  it 
most  be  taken,  that  the  occupation  was  by  the  permission  of  the  mort- 
gagee, and  consequently,  that,  although  more  than  twenty  years  had 
elapsed  since  default  in  payment  of  the  money,  still  the  mortgagee  was 
not  barred  by  the  Statute  of  Limitations:  B.  N.  P.  104 ;  Hall  v.  Doe  <L 
Surtees,  5  B.  ft.  A.  687.    The  possession  will  not  be  adverse,  where  the 
possession  of  one  party  is  not  inconsistent  with  that  of  the  other,  as  in  the 
case  of  joint-tenants,  parceners,  or  tenants -in  common,  where  the  posses- 
sion of  one  is,  in  contemplation  of  law,  the  possession  of  the  other,  Ford 
v.  Gray,  Salk.  285,  6  Mod.  44,  *.  <?.,  Smales  v.  Dales,  Hob.  120.  Doe  d.  . 
Basnet  v.  Keene,  7  T.  R.  386;  or,  where  a  younger  son  enters  by  abate- 
ment on  the  death  of  his  father,  and  dies  seized,  this  possession  is  not 
adverse  to  the  title  of  his  elder  brother:  Co.  Lit.  243,  a.    The  possession 
of  a  particular  tenant  is  not  adverse  to  him  in  remainder  or  reversion : 
Taylor  d.  Jltkyns  v.  Horde,  1  Burr.  60;  Fisher  v.  Prossery  Cowp.  218; 
Dot  <L  Milner  v.  Brightiwn,  10  East,  583. 

The  second  section  of  the  above  act  provides,  nevertheless,  "that,  if  any 
person,  having  a  right  or  title  of  entry,  shall  be,  at  the  time  of  the  said 
right  or  title  first  descended,  accrued,  come,  or  fallen,  within  the  age  of 
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twenty-one  years,  feme  covert,  nort  compos  mentis,  imprisoned,  or  beyond 
seas,  then  such  person  and  his  heir  may,  notwithstanding  the  twenty  years 
be  expired,  bring  his  action,  or  make  his  entry,  as  he  might  have  done 
before  this  act,  so  as  such  person,  or  his  heir,  shall,  within  ten  years  next 
after  his  and  their  full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of, 
and  sue  forth  the  same,  and  at  no  period  after  the  said  ten  years."  Where 
a  party  would  take  advantage  of  this  second  section,  it  must  appear  that 
his  disability  to  enter  existed  when  his  title  accrued,  for  no  subsequent 
disability  will  prevent  the  statute  from  running,  Cotterell  v.  Button,  4 
Taunt.  836,  Doe  d.  Dunroure  v.  Jones,  4  T.  R.  300;  whether  such  disa- 
bility be  voluntary  or  otherwise,^et  it  makes  no  difference :  ib.  "  If  a 
man,  both  of  nonsane  memory  and  out  of  the  kingdom,  come  into  the 
kingdom,  and  then  go  out  of  the  kingdom,  his  nonsane  memory  continu- 
ing, his  privilege  as  to  being  out  of  the  kingdom  is  gone,  and  that  of  non- 
sane memory  will  begin  from  the  time  he  returns  to  his  senses:"  Sturt  v. 
Mellish,  2  Atk.  610,  614.  Where  an  ancestor  died  seized,  leaving  a  son 
and  danghter  infants,  and,  on  the  death  of  the  ancestor,  a  stranger  enter- 
ed, and  the  son  soon  after  went  to  sea,  and  was  supposed  to  have  died 
abroad,  within  age,  it  was  held  that  « the  daughter  was  not  entitled  to 
twenty  years  to  make  her  entry  after  the  death  of  her  brother,  but  only 
to  ten  years,  more  than  twenty  years  having  elapsed  since  the  death  of 
the  person  last  seised,  Doe  d.  George  v.  Jesson,  6  East,  40 ;  the  word 
'death'  in  the  statute  meaning  and  referring  to  the  death  of  the  person  to 
whom  the  right  first  accrued :"  p.  Ellenb.:  ib.  84.  But,  p.  Mansfield, 
C.  J.,  "  the  daughter  and  infant  heir  of  a  feme  covert  has  ten  years  after 
the  disability  ceases,  not  from  the  death  of  her  mother:"  Cotterell  v.  Dut- 
ton,  4  Taunt.  830.  In  the  case  of  parceners,  if  one  be  under  a  disabi- 
lity within  the  meaning  of  the  act,  and  the  other  be  under  no  disability, 
but  neglect  to  enter  within  the  limited  time,  the  disability  of  the  one  will 
be  no  preservation  of  the  right  of  the  other :  Boe  d.  Langdon  v.  Bowls- 
ton,  3  Taunt.  445. 

Competency  of  Witnesses. 

The  party  in  possession  is  not  a  competent  witness  to  support  the  tide 
of  the  landlord,  Doe  d.  Forster  v.  Williams,  Cowp.  621,  Bourne 
[*478]  v.  Turner,  Str.  *632,  Doe  v.  Pye,  Esp.  Rep.  364;  nor  will  he 
be  competent  to  prove  the  possession  of  the  premises  to  be  in 
him,  and  not  in  the  deft:  Doe  d.  Jones  v.  Wilde,  5  Taunt.  183:  Doe  d. 
Lewis  v.  Bingham,  4  B.  &  A.  672.  The  evidence  of  an  heir  apparent  is 
admissible,  because  his  interest  depends  upon  a  contingency;  but  the  evi- 
dence of  a  remainder-man  or  reversioner,  or  of  a  remainder-man  in  tail, 
will  be  rejected,  as  he  has  a  present  estate  in  the  land:  Smith  v.  Black- 
ham,  Salk.  283.  But  where  a  lessee  has  become  a  bankrupt,  and  obtained 
his  certificate,  he  is  considered  no  longer  interested,  and  his  evidence  will 
be  admissible:  Longchamp  v.Fawcitt,  Pea.  Rep.  71.  A  party  who  has 
mortgaged  the  lands  is  not  a  competent  witness  concerning  them,  as  he  is 
still  entided  to  the  equity  of  redemption:  Anon.  1 1  Mod.  354.  On  a  ques- 
tion as  to  whether  C.  demised  the  premises,  without  reserving  rent,  to  B., 
or  another  person,  the  evidence  of  C.  will  be  admitted  to  prove  the  point 
in  issue,  as  it  was  a  matter  of  indifference  to  him  which  individual  became 
his  tenant,  Bell  v.  Harwood,  3  T.  R.  308.    but,  if  two  individuals  who 
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are  contending  for  the  possession  are  to  pay  rent  in  different  rights,  there 
the  landlord  cannot  be  admitted  a  witness  in  the  ejectment :  ib.  Fox  v.  Swan, 
Sty.  482;  Smith  r.  Chamber,  4  Esp.  Rep.  104.  A  co-defendant  is  not  a 
competent  witness  for  his  fellow:  Doe  d.  Harrop  v.  Green,  4  Esp.  Rep. 
198.  Where  a  witness  for  the  pit  in  evidence  said,  that  the  lessor  hoi 
assigned  to  him  the  premises  for  a  temporary  purpose,  but  that  he  had 
given  np  the  deed  to  the  lessor  again,  and  had  never  had  any  possession 
of  the  premises,  it  was  held  he  was  incompetent,  by  reason  of  interest, 
"as  the  recovery  of  the  pit.  would  perfect  that  title  which  he  has  conveyed 
to  the  witness,  and  which,  in  an  ejectment  brought  against  him,  this  pit. 
would  be  estopped  from  denying :"  p.  Best,  C.  J.,  Doe  d.  Scales  v.  Bragg, 
R.  &  M.  87.  In  ejectment  by  a  devisee,  the  question  turned  upon  the 
sanity  of  the  testator  at  the  time  of  making  the  will:  held  that  the  executor 
who  took  a  pecuniary  interest  under  it,  was  a  competent  witness  to  sup- 
port it,  Doe  d.  Wood  v.  Teage,  5  B.  &  C.  33$, 8  D.  &  R.  63,  s.  c,  as  it  only 
established  the  will  as  to  the  real  property,  and  in  any  other  proceeding 
to  establish  the  will  as  to  the  personalty,  the  suit  would  be  treated  as  res 
inter  alios  acta;  p.  cur.  ib.  A  wife  will  not  be  permitted  to  prove  the 
non-access  of  her  husband  in  a  question  of  illegitimacy;  but  she  is  com- 
petent to  prove  the  fact  of  her  connexion  with  the  person  whom  she 
charges  as  being  the  real  father  of  the  child :  8  East,  203. 


ELEGIT.— See  Ejectment,  ante,  463. 

» 

ENROLMENT. — See  Deed  ; — Chancery  ; — Bankrupt  ; — Fine. 


ENTRY.— See -Ejectment,  ante,  455. 
•EQUITY.— See  Ch ancery  ;— Ejectment,  455.      [*479] 
ESCAPE  ON  MESNE  PROCESS. 


Fohm  of  Remedy,  479. 
Form  of  Pleadings,  ib. 
Precedents,  480. 
Evidence  for  Plaintiff,  481. 
Evidence  for  Defendant,  483. 


Form  of  Remedy. 

The  only  form  of  remedy  by  action  against  the  sheriff,  or  other  officer, 
for  an  escape  on  mesne  process, is  case :  1  Saund.  37-38,  n92;2  Inst  382. 
It  seems  that  case  lies  for  an  escape  on  an  attachment  for  non-payment 
of  money:  Lewis  v.  Morland,  2  B.  &  A.  $6.  As  to  escape  warrant,  see 
l  Anne,  c.  6> 


j 
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Form  of  Pleadings. 

Declaration.]  The  venue  is  transitory:  Griffith  v.  Walker,  1  Wife 
$36.  It  is  necessary  to  allege  that  the  pit.  had  a  cause  of  action  again* 
the  deft,  in  the  original  action,  or  deft,  may  demur,  2  Ley.  85, 4  T.  It  61 1, 
*  Saund.  150;  and,  in  laying  a  time  to  such  fact,  in  older  to  avoid  an 
unnecessary  statement  of  different  days,  it  is  advisable  to  insert  the  teste 
of  the  writ,  or  the  day  it  issued;  and  the  former  is  preferable.  The  sab- 
ject-matter  of  the  debt,  and  a  promise  to  pay  it,  have  been  usually  stated, 
but  this  seems  to  be  unnecessary ;  and  it  suffices  to  allege  generally  that 
the  pit  had  a  cause  of  action,  without  minutely  stating  it,  as  in  an  action 
against  deft,  himself:  Com.  D.  Pleader,  2  P.  1,  &  E.  18 ;  8  T.  R.  127.  It 
is  not  necessary  to  state  the  precise  sum  due :  2  Lev.  85.  If  the  nature 
of  the  debt  be  stated,  it  must  be  proved  as  stated ;  as,  if  the  declaration 
state  the  debt  to  be  for  goods,  sold,  it  must  be  so  proved,  2  Esp.  N.  P.  C. 
476 ;  and  if,  in  that  case,  it  should  appear  they  were  sold  on  credit,  it 
would  be  a  variance:  5  Esp.  Rep.  102 ;  see  Pea.  Rep.  117.  Where  it  is 
expected  that  the  sheriff  will  suffer  judgment  by  default,  it  is  often  advisa- 
ble to  qfate  the  nature  of  the  debt  more  fully,  as  some  evidence  may 
thereby  be  avoided :  2  Chit  PL  738,  n.  <?.  When  the  party  proceeds  in 
an  inferior  court,  it  should  be  stated  that  the  debt  accrued  within  the 
jurisdiction,  though  the  omission  will  be  aided  after  verdict :  Bent  ley  v. 
Donnelly,  8  T.  R.  127 ;  2  Saund.  109,  n.  2.  The  issuing  and  delivery  of 
the  process  against  the  original  deft,  is  next  stated.  This  must  agree  with 
the  facts;  a  material  variance  would  be  fatal.  The  observation  and 
cases  collected,  ante,  188-9,  as  to  the  statement  of  the  writ  in  an  action 
on  a  bail-bond,  will  be  here  applicable.  In  addition  to  those  cases,  it  has 
been  held,  that,  where  a  latitat  in  trespass  with  an  ac-etiam  was  stated  to 
be  a  latitat  in  a  plea  of  trespass,  the  variance  was  held  fatal :  Qunter  v. 
Cleyton,  2  Lev.  85 ;  B.  N.  P.  66.  On  the  other  hand,  where  it  was 
stated  that  the  pits,  sued  out  an  attachment  of  privilege,  "  by  which  said 
writ  our  said  lord  the  king  commanded  the  defta.,  &c,  to  attach  A.  B.,&&, 
to  answer  the  said  pits,  in  a  plea  of  trespass  on  the  case,  to  the  damage  of 
the  said  pits,  of  £30,  &&,"  and  the  writ  produced  did  not  contain  the 
words,  "to  the  damage, &c.,"  it  was  held  no  variance:  Cousin*  v.  Broom, 
M.  &  M.,  C.  N.  P.  291.  As  to  the  statement  of  the  endorsement  for 
bail:  see  ante,  189.  The  allegation  that  the  deft  was  sworn  to  is  unne- 
cessary, and  should  be  omitted  as  it  requires  proof  as  stated: 
[*480]  Wilcoxon  *  v.. Nightingale,  [5M.bR.  169;  10  B.  &  C.  202; 
4  Bing.  501 ;  1  M.  &  P.  279,]  so  held  on  demurrer ;  and  see 
1  Burr.  330;  1  B.  &  P.  281 ;  2  Moo.  60.  As  to  the  statement  of  the 
delivery  of  the  writ  to  the  sheriff,  &c.,  see  ante,  189. 

In  an  action  against  the  sheriff,  it  is  usual  to  insert  three  counts  in  the 
declaration :  1st,  for  an  escape ;  2dly,  for  not  arresting  the  deft,  when 
there  was  an  opportunity;  and,  3dly,  for  not  assigning  the  bail-bond  on 
request,  when,  indeed„it  is  supposed  there  has  been  such  bond.  In  the 
count  for  an  escape,  it  must  be  alleged  that  the  original  deft,  was  arrested, 
and  that  the  sheriff,  against  the  pit's  license,  permitted  the  escape.  [And 
it  is  essential  to  allege,  in  an  action  for  permissive  escape,  that  at  the  time 
of  the  escape  the  defendant  in  the  writ  wae  in  the  legal  custody  of  the 
sheriff  at  the  suit  of  the  pit.  in  that  writ ;  the  absence  of  such  an  allega- 
tion would  render  the  declaration  bad  on  general  demurrer:  Duffy*. 
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White,  1  Al.  &  Napier,  Jr.  T.  Rep.  1.]  An  averment  in  this  respect  that 
the  sheriff  voluntarily  permitted  the  escape  will  be  supported  in  evidence 
by  proof  of  a  negligent  escape,  and  so  vice  versa:  1  Vent.  217;  3  Keb. 
55,  s.  c.  2  T.  R.  126.  It  suffices  to  state  that  the  sheriff  had  not  the  body 
of  deft  in  court  at  the  return  of  the  writ,  without  further  stating  the 
default  in  appearance:  Cro.  El.  289;  2  B.  &  P.  561.  In  an  action 
against  a  sheriff  for  not  arresting  the  deft,  when  he  had  an  opportunity, 
it  should  be  alleged  that  the  deft,  was  within  the  sheriff's  bailiwick,  and 
might  have  been  arrested  if  the  sheriff  had  chosen  so  to  do,  and  yet  the 
sheriff  would  not  arrest.  It  is  not  necessary  in  such  action  to  aver  that 
the  sheriff  had  notice  of  the  deft.'s  being  in  the  bailiwick :  5  D.  &  R.  95. 

Plea.]    The  plea  of  the  general  issue  will,  in  this  action,  in  general 
suffice,  as  in  other  actions  on  the  case:  ante,  344r5. 


Precedents. 

*  FOB  AN  ESCAPE  ON  MESNl  PROCESS. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  (teste  of  writ,  or  day  it  issued,)  at,  &c 
(venue,)  one  E.  F.  was  indebted  to  the  said  pit.  in  a  large  sum  of  money,  to  wit,  the  sum 
of  £— — ,  of  lawful,  &cM  for  and  in  respect  of  divers  causes  of  action  before  then  accrued 
to  the  said  pit.  against  the  said  E.  F. ;  and,  being  so  indebted  thereupon,  he,  the  said  pit, 
for  the  recovery  of  the  said  debt,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sued 
and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  &c  {State  the  issuing  of  the 
writ,  the  endorsement  for  bail,  the  delivery  to  the  sheriff,  and  the  arrest,  and  which  may 
be  done  in  the  same  way  as  ante,  188,  in  a  declaration  on  a  bail  bond ,»  after  which  pro- 
ceed as  follows:)  Yet  the  said  deft,  so  being  sheriff  of  the  said  county  of  ,  as 
aforesaid,  not  regarding  the  duty  of  his  office  as  such  sheriff,  but  contriving  and  intend- 
ing wrongfully  and  unjustly  to  injure  the  said  pit,  and  to  delay  and  hinder  him  in  and 
from  the  recovery  of  his  said  debt,  afterwards,  and  before  the  payment  of  the  same,  or 
any  part  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue,)  aforesaid, 
without  the  leave  or  license,  and  against  the  will,  of  the  said  pit,  suffered  and  permitted 
the  said  E.  F.,  to  escape  and  go  at  large  wheresoever  he  would,  out  of  the  custody  of  * 
the  said  deft.,  so  being  such  sheriff,  as  aforesaid.  And  the  said  pit.  in  fact,  saith,  that 
the  said  deft,  had  not  the  said  E.  F.  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself  (or,  "  of  the  Bench/9)  at  the  return  of  the  said  writ  (or,  "  precept"), 
according  to  the  exigency  thereof,  but  therein  wholly  failed  and  made  default,  nor  did 
the  said  E.  F.  then  appear  there ;  whereby  the  said  pit.  hath  been  and  is  greatly 
injured  and  delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same; 
and  thereby,  also,  he  the  said  pit.,  hath  lost  and  been  deprived  of  the  means  of 
recovering  his  costs  and  charges  by  him  incurred,  paid,  laid  out,  and  expended  in  and 
about  his  said  suit,  so  commenced  and  prosecuted  against  the  said  E.  F.,  as  aforesaid, 

amounting  together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ ,  to  wit,  at,  <fcc., 

aforesaid. 

COUNT  FOB  NOT  ARRESTING  DBFT.  WBVN  THCRV  WAS  OPPORTUNITY^ 

(Proceed  as  pointed  out  in  the  preceding  precedent  to  the  end  of  the  statement  of  de- 
livery of  writ  to  sheriff,  and  then  as  follows:)  And  the  said  pit.  in  fact  saith,  that  the 
said  E.  F.,  at  the  time  of  the  delivery  of  the  said  last-mentioned  writ  (or, 

"precept")  to  the  said  deft,  so  being  sheriff  of  *  the  said  county  of ,  as  [*481] 

aforesaid,  and  from  thence,  until  the  return  of  the  said  last-mentioned  writ  (or, 
14  precept**)  was  within  the  said  sheriff's  bailiwick,  and  the  said  sheriff,  at  any  time 
dnring  that  period,  might  have  taken  and  arrested  the  said  E.  F.,  by  virtue  of  the  said 
last-mentioned  writ  (or,  "  precept,*9)  at  the  suit  of  the  said  pit.,  if  he  would  so  have 
dene;  yet  the  said  deft.,  so  being  sheriff  of  the  county  of  ,  as  aforesaid,  not 

regarding  the  duty  of  his  said  office,  but  contriving  and  intending  wrongfully  and 
unjustly  to  injure  the  said  pit,  and  to  delay  and  hinder  him  in  and  from  the  recov- 
ery of  his  debt  last  aforesaid,  did  not  nor  would  (at  any  time  before  the  return  of  the 
said  last-mentioned  writ  [or  "  precept'*],  although  often  requested  so  to  do),  take,  or 
vol.  I.  69 
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cause  to  be  taken,  the  said  B.  P.,  as*  by  the  said  last-mentioned  writ  (or  "  preoept.g 
he  was  commanded,  bat  therein  wholly  failed  and  made  default,  and  the  said  E.  P. 
did  not  appear,  &c    (Same  as  in  the  preceding  precedent  to  the  end.) 

FOR  NOT  ASSIGNING  A  BAIL-BOND. 

(Proceed  as  in  the  count,  ante,  480,  to  the  end  of  the  statement  of  the  arrest,  and  then 
as  follows :)  And  the  said  pit,  in  fact,  farther  saith,  that  the  said  E.  P.,  being  so  arretted 
and  in  custody  of  the  said  deft,  so  being  such  sheriff  as  aforesaid,  under  and  by  virtue 
of  the  said  writ,  for  the  cause  aforesaid,  he,  the  said  deft.,  as  such  sheriff  afterwards. 
and  before  the  return  of  the  said  last  mentioned  writ,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue)  aforesaid,  took  bail  for  the  appearance  of  the  said  E.  P.  in  the 
said  court,  at  the  return  of  the  said  writ,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  he,  the  said  deft,  on  that  occasion,  then  and  there,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.  (venue,)  aforesaid,  took  of  the  said  EL  P.,  and 
two  other  persons,  as  his  sureties  or  bail,  according  to  the  form  of  the  said  statute,  a 
certain  bail-bond,  in  the  penal  sum  of  J6— ,  of  lawful  money  of  Great  Britain,  conditioned 
for  the  appearance  of  the  said  E.  F.,  at  the  time  and  place  aforesaid,  to  answer  to  the 
said  pit.  m  the  plea  and  bill  aforesaid.  And  although  the  said  ph.  did  afterwards,  and 
whilst  the  said  deft  was  such  sheriff  as  aforesaid,  to  wit,  on,  &c.  (day  of  request,  or 
about  it),  at,  &c.,  aforesaid,  request  the  said  deft,  to  assign  the  said  bail-bond  to  him,  the 
said  pit,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
although  the  said  pit,  was  then  and  there  ready  and  willing,  and  then  and  there 
offered,  to  pay  to  the  said  deft,  the  costs  payable  to  him,  the  said  deft,  in  that  behalf, 
according  to  the  form  of  the  said  last  mentioned  statute,  yet  the  said  deft.,  so  being 
such  sheriff  as  aforesaid,  not  regarding  the  duty  of  his  said  office  as  such  sheriff;  nor 
the  statute  in  such  case  made  and  provided,  but  contriving  and  wrongfully  and  unjust- 
ly intending  to  injure  the  said  pit  in  this  behalf,  and  to  binder  and  prevent  him 
from  bringing  any  action  or  actions  on  the  said  writing  obligatory,  and  to  deprive 
him  of  the  means  of  recovering  the  damages  aforesaid,  did  not  nor  would,  at  the 
said  time  when  he  was  so  requested,  as  aforesaid,  assign  the  said  bail-bond  to  him, 
the  said  pit,  but,  on  the  contrary  thereof,  then  and  there  wholly  refused,  and  hath 
from  thence  hitherto  wholly  neglected  and  refused  so  to  do,  and,  by  means  of  the 
premises  last  aforesaid,  he,  the  said  pit,  hath  been  and  is  hindered  and  prevented 
from  bringing  any  action  or  actions  on  the  said  writing  obligatory,  and  hath  been 
and  is  deprived  of  the  means  of  recovering  the  said  damages,  and  is  likely  to  lose  the 
same,  to  wit,  at,  &c.,  aforesaid. 


Evidence  for  Plaintiff. 

In  Action  for  Escape.']  In  an  action  against  a  sheriff  for  an  escape 
on  mesne  process,  the  cause  of  action  in  the  original  suit,  the  issuing 
and  delivery  of  the  writ  to  the  deft.,  and  the  arrest  and  escape,  must  be 
proved. 

There  must  be  a  debt  due  to  the  pit.  by  the  party  arrested  at  the  time 
of  the  arrest,  Alexander  v.  Macau  ley,  4  T.  R.  611 ;  White  v.  Jones,  5 
Esp.  Rep.  160;  and  the  same  cause  of  action  must  be  proved  as 
[*482j  the  pit  has  stated  *in  his  declaration,  Parker  v.  Fenn,  2  Esp. 
Rep.  476s,  though  it  need  not  be  proved  to  have  been  for  the 
specific  sum  mentioned  in  the  pleadings:  Ounter  v.  Clayton,  2  Lev.  85; 
B.  N.  P.  66.  Any  evidence  which  would  be  admissible  against  the  deft 
in  the  original  action  will  be  evidence  against  the  sheriff:  2  Camp.  188. 
An  acknowledgment  by  the  party  after  his  arrest,  but  previous  to  his 
escape,  will  be  evidence  of  the  debt  against  the  sheriff:  Sfomanv.  Heme, 
2  Esp.  Rep.  695;  Sogers  v.  Jones,  7  B.  &  C.  86;  5  D.  fe  R.  484; 
Williams  v.  Bridges,  2  Stark.  42.  See  ante,  479,  as  to  variance  in 
statement. 

The  process  must  be  proved  as  alleged  in  the  pleadings :  as  to  what  is 
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a  variance,  ante,  479.  Where  it  was  alleged  that  the  party  was  arrested 
"  under  a  writ  endorsed  for  bail,  by  virtue  of  an  affidavit  now  on  record/' 
but  no  proof  of  the  affidavit  was  produced  at  the  trial,  the  Court  of  C.  P. 
held  that  the  pit.  had  been  properly  nonsuited :  Webb  v.  Sheriff  of  Mid- 
dlesex, 1  B.  &  P.  281 ;  2  Esp.  Rep.  671.  But,  where  it  was  alleged  that 
the  writ  was  marked  for  bail  "by  virtue  of  an  affidavit  of  the  cause  of 
action  of  the  pit  in  that  behalf,  before  then  made,  and  duly  filed  of  record 
in  this  court,  according  to  the  form  of  the  statute,"  it  was  held,  a. copy  of 
the  affidavit  was  sufficient  to  prove  the  averment :  Casburn  v.  Beid,  2 
Meo.  60.  Where  it  was  alleged,  in  a  declaration  against  the  marshal,  that 
the  party  was  arrested  and  gave  bail,  that  afterwards  bail  above  was  put 
in  before  a  judge  at  chambers,  "  as  appears  by  the  record  of  the  recogniz- 
ance," that  the  party  surrendered  in  discharge  of  bail,  and  afterwards 
escaped,  this  averment  was  held  not  to  be  proved  by  the  production  of  the 
filacer's  book,  the  entry  therein  importing  that  the  recognizance  was  taken 
before  a  single  judge,  an  examined  copy  of  the  entry  of  the  recognizance 
of  bail,  stating  that  it  was  taken  before  the  Court  at  Westminster,  having 
also  been  given  in  evidence :  Sevan  v.  Jones,  4  B.  &  C.  403 ;  Wigley  v. 
Jones,  5  East,  440.  Where  the  process  has  been  returned  and  filed,  an 
examined  copy  of  the  writ  and  return  will  be  evidence  of  the  issuing 
and  delivery :  B.  N.  P.  66  ;  B  latch  v.  Ji  re  her,  Cowp,  63;  Jones  v.  Wood, 

3  Camp.  229,  397;  1  Esp.  Rep.  269.  Where  the  writ  has  not  been 
returned,  secondary  evidence  will  not  be  admissible,  after  due  search  at 
the  Treasury  Office,  and  proof  of  its  having  been  delivered  to  the  sheriff, 
or  under  sheriff,  or  at  the  sheriff's  office,  and  notice  given  to  produce  the 
origihal:  2  Phil.  Ev.  222. 

The  escape  must  be  proved  by  showing  directly  that  the  party  was  in 
the  custody  of  the  sheriff  or  his  officer,  or  else  that  the  sheriff  returned 
eepi  corpus,  and  that  the  party  was  at  large  after  the  return  of  the  writ, 
Atkinson  v.  Matteson,  2  T.  R.  172,  Hawkins  v.  Plomer,  2  W.  B1.1048; 
or  that  the  bail  has  not  been  put  in  and  perfected ;  or  that  it  has  been  put 
in,  but  of  a  term  subsequent  to  the  return  of  the  writ :  Moses  v.  Norris, 

4  M.  &  S.  397. 

The  sheriff  must  be  connected  with  the  officer  who  suffered  the  debtor 
to  escape,  or  who  refused  to  arrest  him*  by  proving  the  issuing  of  a  war- 
rant from  the  sheriff's  office  to  arrest  the  deft. :  see  post, "  Sheriff." 

In  an  action  for  not  arresting  debtor,  the  original  debt,  the  writ,  and 
delivery  of  it  to  the  sheriff,  must  be  proved,  as  supra*  The  opportunity 
for  the  arrest  must  be  fully  shown,  as  also  that  the  deft.,  or  under-sheriff, 
or  bailiff,  who  has  the  execution  of  the  writ,  knew  of  the  debtor's  being 
within  the  bailiwick :  2  Phil.  Ev.  222.  It  is  the  officer's  duty  to  search 
and  make  the  arrest.  The  usual  proof,  in  such  action,  is,  that  the  bailiff 
was  informed  where  the  debtor  was.  Notice  to  the  under-sheriff's  agent 
in  town,  will  not  be  sufficient  notice  to  the  sheriff:  (ribbon  v.  Coggon,  2 
Camp.  189. 

In  an  action  for  not  assigning  the  bail-bond,  the  original  debt,  and 
issuing  and  delivery  of  the  writ,  must  be  proved,  as  supra.    The  arrest, 
and  giving  the  bail-bond,  must  also  be  proved,  together  with  the 
demand  and  "refusal  to  assign  the  bond.    Notice  to  produce  the  [*483] 
bail-bond  should  be  given*  and  the  service  of  such  notice  proved. 

Damages.]    The  pit  is  entitled  only  to  such  damages  as  a  jury  think 
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fit  to  give  him.  Any  special  damage  sustained  by  the  escape  should  be 
proved.  If  the  pit.  proves  his  case,  he  will,  at  all  events,  be  entitled  to 
nominal  damages:  2  Bing.  317. 

Admissions  op  Under-Shbriff.]  An  acknowledgment  of  an  escape 
by  an  under-sheriff,  will  be  evidence  in  an  action  against  the  sheriff,  Yats- 
ley  v.  Doble,  1  Ld.  Raym.  190;  but,  on  proof  that  inquiry  had  been  made 
at  the  sheriff's  office  for  the  bail-bond,  and  the  clerk  had  answered  that 
there  was  no  bail-bond,  Ld.  Ellenb.  held  it  insufficient  evidence  to  sup- 
port the  action  against  the  sheriff:  Mendez  v.  Bridges,  5  Taunt,  325. 
The  bailiff's  general  conversation  with  any  indifferent  person  is  not  evi- 
dence against  the  sheriff;  but,  where  a  thing  is  carried  on  by  one  quasi 
principal,  what  he  says  in  the  course  of  the  transaction  has  been  held,  on 
great  consideration,  to  be  evidence  against  those  he  represents :  per  Ld. 
E/lenb.  North  v.  Miles,  1  Camp.  390.  So,  the  mere  admission  of  a  she- 
riff's  bond  bailiff  is  not  evidence,  until  he  be  identified  with  the  sheriff,  and 
the  privity  existing  between  him  and  the  sheriff  be  established  in  the  par- 
ticular transaction :  Drake  v.  Sykes,  7  T.  R.  113 ;  North  v.  Miles,l  Camp. 
389.  Declarations  made  by  a  bailiff,  while  the  debtor  is  in  custody,  are 
admissible  against  the  sheriff  for  an  escape :  Bowshtr  v.  Colly,  1  Camp. 
391,  n.;  ante,  "Amissions." 

Evidence  for  Defendant, 

In  an  action  against  the  sheriff  for  an  escape  on  mesne  process,  he  may 
show  that,  although  no  bail-bond  was  in  fact  taken,  yet  that  bail  was  put 
in  and  perfected,  or  that  the  party  rendered  himself  before  the  time  for 
bringing  in  the  body  had  expired :  Patient  v.  Plumtree,  2  B.  &  P.  35. 
The  sheriff  may  also  prove,  in  defence,  that  the  deft,  in  the  original  action 
was  rescued,  May  v.  Proby,  Cro.  J.  419 ;  or  that  he  rescued  himself  by 
force :  Fermor  v.  Phillips,  Holt,  527.  The  fact  of  the  rescue  having  been 
effected  must  be  proved ;  the  mere  return  by  the  sheriff,  of  a  rescue,  is  not 
conclusive:  Jldey  v.  Bridges,  2  Stark.  189.  If  the  rescue  have  taken 
place  after  the  party  has  been  within  the  walls  of  a  prison,  it  will  not  be 
an  available  defence,  except  it  be  by  the  king's  enemies :  B.  N.  P.  68 ; 
Msept  v.  Eyles,  2  H.  Bl.  113.  If  the  party  escape  by  the  prison  taking 
fire,  it  will  be  a  good  defence:  1  Roll.  Ab.  808,  D.  PL  6.  The  sheriff  may 
show  that  the  party  was  arrested  by  the  bailiff  of  a  liberty  on  a  mandate 
from  the  sheriff,  in  which  case  the  bailiff  alone  is  liable:  B.  N.  P.  69;  Noy, 
27 ;  3  Wits.  309.  But  it  will  be  no  defence  to  show,  that  pit  was  cogni- 
zant of  the  escape,  and  yet  proceeded  to  judgment,  but  had  not  charged  the 
debtor,  who  returned  to  gaol  in  execution :  Bavenscroft  v.  Bytes,  B.  N. 
P.  69.  In  an  action  against  the  sheriff  for  an  escape  in  not  taking  a  bail- 
bond,  he  may  show  that  good  bail  was  put  in  and  justified,  in  the  room  of ' 
bail  before  put  in,  who,  by  the  practice  of  the  court,  were  a  mere  nullity: 
Mlingham  v.  Flower,  2  B.  &  P.  246.  The  sheriff  will  not  be  liable  if  a 
bail-bond  have  been  given  for  deft.'s  appearance  at  the  return  of  the  writ, 
though  deft,  do  not  appear,  as  it  is  peremptory  on  him  to  take  bail,  Pos- 
ter ne  v.  Hanson,  2  Saund.  61,  Ellis  v.  Yarborotigh,  1  Mod.  227,  Barton 
v.  Jildeworth,  Cro.  El.  624 ;  but  it  will  be  otherwise  if  he  have  not  taken 
a  bail-bond,  or  bail  be  not  put  in  and  perfected  in  due  time,  Fuller  v. 
Prest,  7  T.  R.  109,  Webb  v.  Mathews,  1  B.  &  P.  225,  Atkinson  v.  Mat- 
tison,  2  T.  R.  176 ;  and  it  will  be  no  defence  if  the  sheriff  have  taken  a 
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bail-bond,  if  the  deft,  do  not  appear  at  the  return  of  the  writ,  and  the 
sheriff  refuse  to  assign  the  bond,  Stamper  v.  Milbourne,  7  T.  R. 
122,  Mendezv.  Bridges,  5  Taunt.  325;  nor  that  the  ♦sheriff's  offi-  [*484] 
cer  refused  to  arrest  the  deft,  in  the  original  action,  if  notice  was 
given  him  that  the  party  was  in  his  county:  Watson,  Shff.  128.  But  where 
the  sheriff,  having  a  writ  against  6.  B.,  arrested  M.  B.,  who  was  the  real 
debtor,  and,  at  the  time  of  contracting  the  debt,  had  represented  himself 
as  6.  B.,  it  was  held,  that  the  sheriff,  having  been  informed  of  these  cir- 
cumstances, while  the  real  debtor  was  in  his  custody,  was  not  bound 
to  detain  him ;  and,  therefore,  no  action  could  be  maintained  against  the 
sheriff  for  an  escape :  Moogans  v.  Bridges,  1  B.  &  A.  647. 

Recaption.]  The  sheriff  may  show  that,  though  the  party  had  been 
at  large,  yet  he  was  retaken  previous  to  the  return  of  the  writ,  Atkinson 
v.  Matteson,  2  T.  R.  172;  and,  where  the  party  escapes  without  the 
privity  of  the  sheriff,  he  may  be  retaken  before  or  after  the  return  of  the 
writ :  Com.  D.  Escape,  E.  There  cannot  be  a  recaption  for  the  fees  due 
to  the  sheriff  after  the  party  has  been  discharged  out  of  custody,  by  con- 
sent of  the  pit.:  Willing  v.  Gord,  Str.  909 ;  and  where  the  sheriff  had  put 
in  bail  above,  and  discharged  the  deft,  without  a*  bail-bond,  they  may 
surrender  him :  R.  v.  Butcher,  Pea.  Rep.  226 ;  Evans  v.  Swete,  2  Bing. 
271 ;  Berchere  v.  Colson,  Str.  876. 
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Fohm  of  Remedy  for,  484. 
Form  of  Pleadings,  485. 
Evidence  for  Plaintiff,  487. 
Evidence  for  Defendant,  489. 


Farm  qf  Remedy. 

The  form  of  remedy  by  action,  for  an  escape  on  final  process,  is  debt  or 
case :  Cro.  J.,  289.  At  common  law,  no  action  of  debt  lies  against  a 
gaoler,  for  an  escape%out  of  execution,  but  only  an  action  on  the  case, 
2  Inst  382 ;  in  which  case  the  creditor  might  recover  damages  for  the 
officer's  misconduct.  But  the  stat.  of  West,  2  &  1  R.  2,  c.  12,  gave  an 
action  of  debt  against  the  warden  of  the  Fleet,  sheriff,  or  gaoler,  to 
recover  at  once  the  sum  for  which  the  prisoner  was  charged  in  custody: 
see  2  T.  R.  132.  Debt  lies  by  the  statutes,  as  well  where  the  escape  is 
negligent  as  where  it  is  voluntary,  2  Str.  827,  2  H.  Bl.  108;  but  it  ties  not 
against  a  sheriff  for  omitting  to  arrest  a  party  on  a  ca.  sa.  when  he  had 
an  opportunity ;  and,  in  that  case,  pit  should  declare  in  case :  2  W.  Bl. 
R.  1048 ;  2  W.  Bl.  R.  113.  l)ebt  is  the  most  preferable  form  of  remedy, 
when  maintainable,  as  the  pit  is  entitled  to  recover  the  whole  debt  and 
the  sheriff's  poundage :  Bonafous  v.  Walker,  2  T.  R.  129 ;  Jllsept  v. 
Eyles,  2  H.  Bl.  113;  2  W.  BL  R.  1048.  Whereas,  in  an  action  upon 
the  case,  he  will  recover  such  damages  only  as  the  jury  are  inclined  to 
give,  Bonafous  v.  Walker,  2  T.  R.  130;  and,  moreover  in  the  action  of 
debt,  the  Statute  of  Limitations  is  no  defence:  Jones  v.  Pope,  1  Sid.  306. 

The  sheriff's  remedy  against  the  party  escaping,  where  he  has  sus- 
tained damage,  is  by  action  on  the  case  against  him  for  such  damage: 
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Watson  on  Sheffs.,  148.    As  to  when  the  sheriff  may  retake  the  deft., 
see  ib.  141. 

By  1  Anne,  st.  2,  c.  6,  *.  2,  a  remedy  is  given  against  sheriffs  who  per- 
mit the  escape  of  persons  who  have  been  retaken  on  an  escape-warrant 
authorized  by  that  act. 

With  respect  to  the  party  by  whom  this  action  may  be 
[*485]  brought,  the  'proper  person  is  the  pit  or  pits,  in  the  original 
actioQ.  The  nominal  pit,  in  an  action  for  mesne  profits,  may 
sue  for  an  escape  on  a  judgment  therein :  2  M.  &  S.  473.  An  executor 
may  maintain  the  action  for  an  escape  in  his  testator's  lifetime:  Ld. 
Raym.  973 ;  6  Mod.  125,  s.  c.  On  an  escape  on  a  judgment  obtained  by 
pit.  as  an  administrator,  he  may  sue  in  his  own  personal  right:  2  T.  R. 
126.  The  hundred  may  sue  for  an  escape  in  a  judgment  obtained  by 
them :  Fitzg.  296.  If,  while  the  deft,  be  in  custody  of  the  sheriff,  in  an 
action  at  the  suit  of  A.,  a  writ  be  lodged  in  the  office  of  the  sheriff,  at  the 
suit  of  B.,  and  the  deft,  escape,  B.,  as  well  as  A.,  may  sue  for  the  escape: 
Barton  v.  Sutton,  1  B.  &  P.  24 ;  Salk.  273. 

The  action  should  be  brought  against  the  superior,  and  not  the  inferior, 
Officer  or  gaoler  who  permitted  the  escape :  see  cases  in  Watson,  Stiff., 
144*  5.  The  59  Geo.  3,  c.  64,  renders  the  warden  of  the  Fleet  liable  for 
an  escape  in  vacation.  Where  there  are  two  sheriffs,  who  suffer  an 
escape,  and  one  dies,  the  action  lies  against  the  survivor;  or,  if,  pending 
the  action,  one  dies,  the  action  survives:  Cro.  Eliz.  625.  If  the  old 
sheriff,  at  the  expiration  of  his  office,  omit  to  turn  over  a  prisoner,  by 
assignment,  to  the  new  sheriff,  he  is  liable  for  an  escape:  3  Rep.  71,  A., 
and  see,  further,  Watson,  145.  By  3  6. 1,  c.  15,  s,  8,  in  case  of  the  death 
of  the  sheriff,  the  under-sheriff  is  liable  for  an  escape  after  that  time. 
Neither  the  heir  nor  executor  of  the  sheriff  are  liable:  Dyer,  271,  322,  a.; 

1  Ld.  Raym.  399.  [The  plaintiff  is  bound  to  furnish  the* defendant  with 
a  particular  of  the  precise  day  of  the  escape  if  he  is  aware  of  it ;  and  if 
not  aware  of  it,  to  give  such  information  as  is  in  his  power:  Davis  v. 
Chapman,  1  Nev.  &  P.  699.] 

Form  of  Pleadings. 

Declaration.]  It  must  be  shown  the  escape  was  on  final  process; 
and,  for  this,  it  is  necessary  there  be  an  allegation* that  a  judgment  was 
recovered.  The  mere  avermeat  of  quod  aim  recuperasset  has  been  held 
sufficient,  without  a  prout patet  per  recordum,  as  the  gist  of  the  action 
is  the  escape,  and  the  commitment  only  inducement :  Wattes  v.  Briggs, 

2  Salk.  565 ;  1  Ld.  Raym.  35,  s.  c;  Eden  v.  Lloyd,  Cro.  Eliz.  877.  The 
judgment  should  be  stated  accurately,  but  it  suffices  if  the  judgment  be 
substantially  proved  as  stated.  Where  the  pit  alleged  that  the  judgment 
was  recovered  as  of  Trinity  Term,  "  as  appears  from  the  record,"  and  the 
proof  was  of  judgment  in  Easter  Term,  it  w4s,  nevertheless,  held  good,  as 
the  words  "  as  appears  by  the  record,"  might  be  rejected  as  surplusage : 

.Stoddart  v.  Palmer,  3  B.  &  C.  2 ;  4  D.  &  R.  624,  *.  c;  Pureell  v.  Mac- 
namara,  9  East,  157 ;  Phillips  v.  Shaw,  4  B.  &  A.  435 ;  5  &  964,  *.  & 
So,  where  a  declaration  stated,  "  that  the  pit,  in  E.  T.  5  G.  4,  recovered 
in  the  K.  B.  against  one  H.  W.,  as  by  the  record  appeared,  that  in  T.  T, 
in  the  same  year  such  proceedings  were  had  in  the  said  court,  that  it  was 
considered  the  pit.  should  have  execution  against  the  said  H.  W.  for  the 
damages  aforesaid,  as  by  the  record  of  the  said  last-mentioned  proceeding 
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still  remaining  in  the  said  court  appears,  and  therefore,  on,  Ac.,  in  T.  T. 
in  the  same  year,  the  said  H.  W.  was  committed  to  the  custody  of  the 
marshal,  in  execution  and  escape,"  the  original  judgment  was  proved, 
and  that  a  eommittitur  issued  thereon,  but  no  judgment  in  scLju.  was 
proved :  it  was  held  sufficient,  the  latter  judgment  being  immaterial : 
Bromfield  v.  Jones,  4  B.  &C  380;  6  D.  &  R.  500,  s.  c.  But,  though  an 
allegation  of  this  nature  be  merely  inducement,  yet,  in  some  cases,  strict 
proof  of  it  will  be  necessary,  as  where,  in  a  declaration  for  an  escape,  it 
was  alleged,  "  that  one  S.  S.  was  arrested  and  gave  bail,  and^  that  after- 
wards bail  was  put  in  before  a  judge  at  chambers,  as  appears  by  record 
of  the  recognizance/'  it  was  held  pit.  was  bound  to  prove  bail  put  in  as 
alleged,  and  that  such  allegation  was  not  established  by  production  of  the 
filazer's  book,  wherein  it  appeared  that  the  recognisance  was  taken 
before  a  single  judge,  when  there  also  was  produced  an  examined  copy 
of  the  entry  of  recognisance  of  bail,  by  which  it  appeared  that  the  recog- 
nisance was  taken  before  the  court  at  Westminster :  Sevan  v. 
Jones,  4  B.  &  C.  403 ;  6  D.  &  R.  *483,  s.  c.  And  so  an  allega-  [*486] 
tion  with  a  proud patet,  &c.,  that  the  pits.,  by  the  judgment  of 
the  coifrt,  recovered  against  the  bail,  is  not  proved  by  the  production  of 
the  recognisance  of  bail  and  the  set.  fa.  roll,  which  latter  concluded  in  the 
common  form :  a$  the  proof  was  merely  of  an  award  or  judgment  of 
execution  by  the  court,  and  not  a  judgment  to  recover:  Phillips  v.  Man- 
gles,  1 1  East,  516.  Stating  the  judgment  to  be  on  certain  "  promises  and 
undertakings,"  when  it  was  only  on  a  "promise  and  undertaking/* 
would  be  a  variance :  semb.  Edwards' v.  Lucas,  5  B.  &  C.  339 ;  8  D.  & 
R.  98.  Stating  a  judgment  in  the  E.  B.  to  be  recovered  "  in  the  Court  of 
the  Bench,"  would  be  bad :  Mill  v.  PolUm,  1  Moo.  19 ;  7  Taunt.  271,  s.  c. 

In  an  action  against  tHfe  sheriff,  after  stating  the  judgment,  the  writ,  and 
delivery  thereof  to  the  deft,  should  be  stated  accurately.  As  to  what  a 
variance,  see  ante,  485.  Correctly  stating  the  writ  in  substance  will  suf- 
fice. The  word  "  damage,"  when  the  writ  is  damages  and  costs,  is  not  a 
variance :  Phillips  v.  Bacon,  9  East,  298.  The  writ  may  be  described  as 
issued  to  the  sheriff,  naming  him:  Batchellor  v.  Salmon,  2  Camp.  525. 
Though  it  be  stated  that  the  deft,  was  sheriff,  after  the  return  of  the  writ, 
it  is  no  variance,  though  the  deft/s  shrievalty  expired  before  the  return : 
Semb.  3  D.  &  R.  483. 

In  an  action  against  the  marshal  or  warden,  the  mode  in  which  the 
original  deft,  came  into  their  custody,  if  stated,  should  be  correctly  so.  If 
he  was  in  custody  under  a  eommittitur,  the  same  should  be  stated  to  be 
of  record:  FPightmanv.  Malleus,  2  Str.  1226.  According  to  the  lan- 
guage of  the  entry  of  the  eommittitur,  a  reference  to  the  record  of  the 
eommittitur  should  be  made,  to  avoid  a  special  demurrer,  though  the 
omission  of  it  would  be  cured  by  verdict :  Barnes  v.  Eyles,  8  Taunt.  512 ; 
2  Moo.  561,  s.  c;  Turner  v.  Eyles,  3  B.  &  P.  456;  and  see  3  D.  &  R. 
597.  Where  a  declaration  alleged  that  the  prisoner  was,  by  habeas  corpus, 
brought  before  a  judge  of  E.  B.,  by  him  committed  to  the  custody  or  the 
marshal,  "  as  by  the  said  writ  of  habeas  corpus,  and  the  said  commitment 
thereon,  now  remaining  in  the  said  court,  more  fully  appears,"  such  allega- 
tion was  not  proved  by  evidence  of  a  commitment  by  a  judge  of  E.  B., 
but  not  filed  of  record:  Turner  v.  Eyles,  B.  fe  P.  456;  Wigley  v.  Jones, 
5  East,  440.  If  a  prisoner  be  removed  by  habeas  corpus  from  the  King's 
Bench  to  the  Common  Pleas,  the  pit.  need  not  show  a  process  in  the  Com* 
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mon  Pleas  against  the  prisoner:  Gambler  v.  Wright,  2  Str.  950$  Cool 
D.  Escape,  C. 

A  negligent  escape  may  be  given  in  evidence  under  a  count  for  a  volun- 
tary escape;  Bonafous  v.  Walker,  %  T.  R.  131;  I  Vent  211. 

Plea.]  In  an  action  of  debt  for  an  escape,  the  pit.  may  plead  nil  debet, 
by  which  plea  the  whole  declaration  will  be  put  in  issue,  and  the  sheriff 
may,  under  it,  set  up  any  matter  of  excuse  except  recaption,  or  the  volun- 
tary return  of  the  deft,  to  custody. 

A  retaking,  or  fresh  pursuit,  must  be  specially  pleaded;  according  to  8 
&  9  W.  3.  c.  27,  8.  6,  "  no  retaking,  or  fresh  pursuit,  shall  be  given  in  evi- 
dence, on  trial  of  any  issue,  in  any  action  of  escape  against  the  marshal, 
&c,  unless  the  same  shall  be  specially  pleaded ;  nor  shall  any  special  plea 
be  received,  or  allowed,  unless  oath  be  first  made  in  writing,  by  the  deft, 
and  filed  in  the  proper  office,  that  the  prisoner,  for  whose  escape  such 
action  is  brought,  did  escape  without  his  consent,  privity,  or  knowledge :" 
2  W.  Bl.  R.  1059;  1  Tidd,  703.  A  voluntary  return  of  a  prisoner  after 
an  escape,  before  action  brought,  is  equal  to  a  retaking,  on  fresh  pursuit, 
and  must  be  specially  pleaded :  Banafous  v.  Walker,  2  T.  R.  126.  And, 
in  framing  a  plea  of  the  recaption,  or  of  the  voluntary  return  of  the  deft, 
before  action  brought,  it  is  necessary  to  allege  that  such  recaption  or  return 
was  before  action  brought ;  otherwise  the  plea  will  be  defective  on  de- 
murrer :  Stonehouse  v.  Mullins,  Str.  873.  [Where  the  plea  was,  that  the 
prisoner  escaped  without  the  defendant's  knowledge,  and  to  places  un- 
known, and  afterwards  and  before  the  commencement  of  the  suit,  volun- 
tarily returned  into  the  custody  of  the  defendant ;  held  insufficient,  in  not 
averring  that  the  defendant  had  no  such  knowledge  during  any  period  of 
his  absence ;  but  leave  to  amend  was  given:  Davfr  v.  Chapman,  5  Bingh. 

N.  C.  453,  and  7  Dowi.  P.  C.  429.]  If  the  declaration  allege  that 
£*487]  the  escape  *was  voluntary,  recaption,  on  fresh  pursuit,  is  a  good 

plea,  without  traversing  that  the  escape  was  voluntary,  as  pit 
may  show,  in  his  replication,  that  the  escape  was  voluntary,  if  he  mean  to 
rely  on  that  fact :  1  Vent.  211,7.  In  a  plea  of  recaption,  or  of  voluntary 
return  of  the  deft,  to  custody  before  action  brought,  it  is  necessary  for  the 
sheriff  to  allege,  that  the  deft,  was  detained  in  prison  from  the  time  of  such 
recaption,  or  return,  to  the  commencement  ofjhe  action  against  the  sheriff, 
or  until  the  deft's  legal  discharge:  Chambers  v.  Jones,  11  East,  406; 
Meriton  v.  Briggs,  1  Li  Raym.  39 ;  1  B.  &  P.  413 ;  Willis  v.  Gambier, 
Prac.  Reg.  199. 


Precedents. 

See  form  of  precedent  in  debt  against  sheriff  for  an  escape  under  a  ea.  m.,  Cfeit  PL 
416,  against  marshal  for  an  escape,  where  prisoner  was  committed  in  execution,  to.  419; 
against  warden,  where  prisoner  was  removed  by  habeas  corpus  to  the  Fleet,  and  the  ori- 
ginal was  in  K.  B.,  ib.,  421 ;  and  the  like  whera  the  original  action  was  in  C.  P.,  and 
prisoner  brought  up  before  court,  and  recommitted,  ib.  423.  See  various  pleas  and  repli- 
cations in  debt,  3  Chit.  PL  927  to  961—1170.  , 


Evidence  for  Plaintiff. 

Judgment  in  Original  Action.]  The  pit  must  prove  the  judgment 
whereon  the  ca.  sa.  issued ;  as  to  proof  of  which,  see  post, "  Judgment." 
As  to  what  a  variance,  ante,  485. 
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Anting  and  Delivery  of  Writ.]  In  an  action  against  the  sheriff,  this 
must  be  proved,  and  may  be  so  by  an  examined  copy  of  the  writ,  with 
the  sheriff's  return  endorsed  thereon,  B.  N.  P.  66,  2  Phil.  Ev.  231 ;  Stark. 
Ev.  1346 ;  though,  where  no  return  appears  to  have  been  made,  and  notice 
to  produce  the  writ  have  heen  served,  parol  evidence  of  its  contents  will 
be  admissible;  Watson's  Sheriff,  148 ;  see  ante,  406,  as  to  variance. 

The  Arrest.]  In  an  action  against  the  sheriff,  the  arrest  must  be  proved 
in  the  same  manner  as  in  escape  on  mesne  process,  ante,  482.  If  the 
sheriff  has  returned  cepi  corpus,  it  may  be  proved  by  an  examined  copy 
of  the  judgment,  writ,  and  return;  but,  if  no  return  has  been  made,  the 
warrant  to  the  bailiff,  and  the  arrest  by  him,  may  be  proved,  Stark.  Ev. 
1346;  and  it  must  appear  that  the  party  arresting  was  empowered  with 
authority  so  to  do,  B  latch  v.  Archer,  Cowp.  65.  But  the  arrest  will  be 
good,  though  the  party  making  it  be  not  seen  by  the  deft.;  nor  is  any  exact 
distance  prescribed:  ib.  Where  the  party  to  be  arrested  is  already  in  the 
custody  of  the  sheriff,  at  the  suit  of  another  creditor,  the  mere  delivery  of 
the  writ  to  the  sheriff  is  sufficient  evidence  of  an  arrest:  B.  N.  P.  66; 
Salk.  274.  By  8  &  9  W.  3  c.  26,  *.  9,  "if  any  person,  desiring  to  charge 
another  with  any  action  or  execution,  shall  desire  to  be  informed  by  the 
marshal  of  the  K.  B.,  or  warden  of  the  C.  P.,  or  his  deputy,  or  by  any ' ' 
other  keeper  or  keepers  of  any  other  prison,  whether  such  person  be  a 
prisoner  in  his  custody  or  not,  every  suck  marshal,  warden,  or  keeper, 
shall  give  a  true  notice  in  writing  thereof,  to  the  person  requesting  the  same, 
or  his  attorney,  on  demand;  and,  if  such  person  be  an  actual  prisoner  in 
custody  of  such  keeper,  such  note  shall  be  taken  as  evidence  of  the  fact :" 
B.  N.  P.  68.  If  the  deft,  plead  no  escape,  the  fact  of  the  arrest  will  be 
admitted:  B.  N.  P.  67.  Where  a  prisoner  is  in  custody  of  the  marshal, 
and  is  to  be  charged  with  a  King's  Bench  execution,  a  rule  is  obtained 
from  the  marshal  to  acknowledge  the  deft,  to  be  in  his  custody,  and  such 
acknowledgment  is  evidence  of  the  arrest;  and  so,  if  the  prisoner  is  in  cus- 
tody of  the  warden  of  the  Fleet,  and  is  charged  with  a  Common 
Pleas  or  Exchequer  writ,  a  *  habeas  corpus  is  obtained,  the  re-  [*488] 
turn  to  which  will  be  evidence  of  his  being  in  custody:  Stark. 
Ev.  1346;  Pea.  Ev.  422. 

The  Escape.']  The  escape  may  be  proved  by  persons  who  have  seen 
the  prisoner  at  large  after  the  arrest,  even  for  however  short  a  time,  and 
either  before  or  after  the  return  of  the  writ :  Hawkins  v.  Plomer,  2  W. 
Bl.  1049 :  Balden  v.  Temple,  Hob.  202 ;  Piatt  v.  Locke,  Plowd.  35. 
TJie  being  out  of  the  custody  of  the  party  arresting  will  bfe  an  escape,  as 
where  the  bailiff  of  a  liberty,  after  an  arrest,  removes  the  prisoner  to  the 
county  gaol,  situate  out  of  the  liberty,  and  delivers  him  into  the  custody 
of  the  Sheriff,  Boothman  v.  E.  of  Surrey,  2  T.  R.  5;  or,  if  the  prisoner,  pre- 
vious to  his  being  taken  to  prison,  be  allowed  to  go  about  to  settle  his  affairs, 
though  in  the  custody  of  a  bailiff's  follower,  it,  will  be  an  escape,  Benton 
v.  Sutton,  as  the  prisoner  is  no  longer  in  the  custody  of  the  party  by  whom 
payment  of  the  debt  might  be  enforced :  ib.  But  the  prisoner  will  not 
be  deemed  to  be  out  of  the  custody  of  the  sheriff,  if  he  carry  him  to  a 
lock-up  house  within  his  own  bailiwick,  and  keep  him  there  fourteen  days 
before  the  return  of  the  writ;  and  it  will  be  no  escape,  though  it  might  be 
otherwise, "  if  there  were  particular  indulgence  or  favour  shown  to  the 
deft,  or  if  the  place  where  he  was  kept  were  dangerous  or  insecure:"  per 
vol.  i.  70 
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Mansfield,  C.  J.,  Houlditch  v.  Birch,  4  Taunt.  610;  Hard.  31.  If  the 
Sheriff,  before  a  return  of  a  ca.  sa,  liberate  the  prisoner  upon  his  paying 
the  money  endorsed  on  the  writ  to  the  Sheriff,  it  will  be  an  escape,  the 
writ  directing  the  sheriff  to  take  and  keep  the  body  of  the  prisoner,  so  that 
he  may  have  it  at  the  return  of  the  writ,  to  satisfy  the  pit.  of  his  dam- 
ages,  casts,  and  charges,  Slack/or d  v.  Austin,  14  Blast,  468;  recognized 
by  Abbott,  C.  J.,  Crozer  v.  Pelting,  4  B.  &  C.  81.  If  an  escape  be  volun- 
tary, it  must  appear  to  be  with  the  consent,  or  by  the  default  of  the  mar- 
shal; but  his  allowing  the  rules  of  the  prison  is  no  default  in  him,  because 
the  law  has  given  a  sanction  to  it,  per  Butter,  J.,  Bonafous  v.  Walker, 
3  T.  R.  131.  Evidence,  however,  of  a  negligent  escape  will  satisfy  a 
court  for  a  voluntary  one :  ib.  Where  a  new  sheriff  is  appointed,  his  pre- 
decessor ought  to  deliver  over  all  the  prisoners  in  his  custody  charged  with 
their  respective  executions;  and,  if  he  omit  any,  it  is  an  escape.  But,  if  a 
sheriff  die,  the  new  one  must,  at  his  peril,  take  notice  of  all  persons  in 
custody,  and  of  the  several  executions  with  which  they  are  charged :  B. 
N.  P.  68.  And  so,  where  there  are  sheriffs  defts.,  and  one  die,  the  action 
will  remain  against  the  survivor,  the  tort  being  joint  and  several:  BennU 
son  v.  Sheriffs  of  York,  Cro.  E.  625.  By  8  &  9  W.  3,  c.  27,  s.  8,  if  the 
♦  marshal  or  warden,  or  their  deputies,  or  the  keeper  of  any  prison,  after 
one  day's  notice  in  writing,  given  for  the  purpose,  shall  refuse  to  show  a 
prisoner  committed  in  execution  to  the  creditor,  or  his  attorney,  such  re- 
fusal shall  be  adjudged  an  esApe :  B.  N.  P.  68.  If  there  be  a  judgment 
against  two  persons  in  execution,  and  one  escape,  the  sheriff  will  be  liable 
for  the  whole  debt,  Roll.  Ab.  Escape,  F.  4 :  and  so,  where  husband  and 
wife  are  in  custody,  and  the  wife  escape :  ib.  5 ;  Whiting  v.  Reynell, 
Cro.  J.,  657;  Sukliffe  v.  Reynell,  2  Bulst.  320.  If  there  be  an  escape,  an 
action  may  be  maintained,  though  the  judgment  on  which  it  was  founded 
be  erroneous,  Gold  v.  Strode,  Carth.  148,  3  Mod.  324 ;  but  there  will  be 
no  escape  if  the  sheriff  permit  the  prisoner  to  go  out  of  his  custody  on  the 
judgment  being  reversed :  Wats.  139. 

Damages.']  The  deft.,  in  an  action  of  debt  for  an  escape,  is  liable  for 
the  whole  debt  and  costs  in  the  original  action;  the  jury  cannot  give  less: 
1  Saund.  35,  n.  1 ;  2  T.  R.  129;  2  Chit.  Rep.  454.  The  deft,  has  no  means 
of  reimbursing  himself  if  the  escape  were  voluntary :  Watson,  149. 

[*489J  * Evidence  for  Defendant. 

The  sheriff  may  prove  the  escape  to  have  been  effected  by  the  act  of 
God,  or  the  king's  enemies:  4  Co.  84;  B.  N.  P.  66.  [And  he  may  show, 
under  the  general  issue,  that  the  escape  was  by  fraud  and  covin  of  the 
party  really  interested  in  the  judgment:  Hiscocks  v.  Jones,  M.  &  M.  269. 
And  if  he  plead  the  fraud  and  covin  of  such  person,  see  the  case  for  the 
proof  that  will  support  such  plea.]  To  support  a  special  plea,  deft,  may 
show  that  the  party  escaped  against  his  will,  and  that,  after  fresh  pursuit, 
he  was  retaken  before  the  commencement  of  the  action,  Bonafous  v. 
Walker,  2  T.  R.  126, 8  and  9  W.  3,  c.  27;  or  that  the  party  returned  into 
custody  previous  to  the  action  being  commenced ;  though,  in  these  cases, 
it  must  appear  that  he  was  in  the  custody  of  the  sheriff  when  the  action 
was  commenced:  Stark.  Ev.  1349.  The  sheriff  may  show  that  the  judg- 
ment was  void,  as  being  coram  nonjudice:  B.  N.  P.  65;  Carth.  148. 
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ESCROW. 


Under  the  plea  of  non  est  factum,  deft,  may  show  that  the  deed  was 
delivered  as  an  escrow,  upon  a  condition  not  yet  performed :  B.  N.  P. 
172 ;  Stoytes  v.  Pearson,  4  Esp.  Rep.  255.  As  to  the  form  of  a  plea  of 
delivering  of  a  bond  as  an  escrow,  it  sometimes  commences  with  the  alle- 
gation, actio  non;  but,  as  the  validity  of  the  deed  is  disputed,  oner  art  non 
appears  more  correct :  Rast.  Ent  181  b.  182  a.  It  is  said  that,  as  this  plea, 
in  effect,  denies  the  allegation  that  the  deft,  made  his  deed,  the  plea  should 
conclude  to  the  country:  1  Salk.  274;  see  precedent,  3  Chit.  PL  962.  Where 
it  was  intended  that  the  delivery  should  be  conditional,  and  that  the  deed 
should  not  operate  as  an  effective  deed  from  the  moment  of  delivery,  but 
remain  as  an  escrow,  evidence  must  be  given  to  show  that  such  intention 
was  pearly  expressed  at  the  time  of  execution,  Vin.  Ab.  Fait.  M.  Co. 
Lit.  86.  It  is  not,  however,  essential  that  any  express  words  should,  to 
that  efrect,  be  used  at  the  time;  but  it  is  a  question  for  the  jury,  and  they 
must  draw  their  conclusion  from  all  the  circumstances :  Murray  v.  Earl 
qf  Stair,  2  B.  &  C.  88;  3  D.  &  R.  273.  Where,  previous  to  the  entering 
into  a  composition  deed,  it  was  agreed  with  the  surety,  that,  unless  all  the 
creditors  signed,  it  should  be  void,  the  surety,  however,  afterwards  exe- 
cuted the  deed,  and  delivered  it  to  one  of  the  creditors  to  be  executed  by 
the  rest,  it  was  held  this  was  a  delivery  of  the  deed  as  an  escrow,  and  that, 
all  the  creditors  not  having  signed,  the  surety  was  not  bound :  Johnson 
v.  Baker,  4  B.  &  A.  440. 


ESTOPPEL.— See  Deed;— Admissions. 


EVIDENCE. 

The  Affirmative  of  the  Issue  must  be  proved,  489. 
The  Substance  of  the  Issue  need  only  be  proved,  491. 
The  Evidence  must  be  confined  to  the  Issue,  492. 
Course  of  Evidence,  494. 
Demurrer,  to,  a8s. 


As  to  «  Hearsay  Evidence,"  "  Parol  Evidence,"  u  Evidence  by  Admis- 
sions," by  "  Public  Documents,"  &c.,  see  the  respective  titles  throughout 
the  work. 

The  Affirmative  of  the  Issue  must  be  Proved.]  When  the  issue  is 
joined  in  a  cause,  the  affirmative  averments  it  contains  must  generally  be 
proved  by  the  party  making  them;  and  the  pit  and  deft,  are 
equally  bound  *to  prove  such  averments  in  their  respective  plead-  [*490] 
ings,  provided  they  are  material,  or  that  they  affect  the  grounds 
of  the  action  or  defence:  post.  Thus,  if  the  pit.  declares  that  the  deft,  is 
iiidebted  to  him  on  his  promissory  note,  and  the  general  issue  is  pleaded, 
the  pit.  must  prove  the  affirmative  of  the  issue,  by  giving  evidence  of  the 
deft.'s  signature  to  the  note,  as  that  proves  his  averment,  "  that  the  deft, 
did  undertake  to  pay,"  fcc. » And  when  the  issue  is  joined  on  the  whole 
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declaration,  as  in  cases  where  the  deft,  pleads  the  general  issue,  all  the 
affirmative  averments  in  the  declaration  must  be  proved  in  their  order. 
In  an  action  for  a  loss  by  barratry  of  the  master,  the  pit.  need  not  prove 
that  the  master  was  not  the  owner :  Ross  v.  Hunter,  4  T.  R.  33, 38.  And 
in  an  action  on  an  agreement,  to  pay  the  plaintiff  £100,  in  consideration 
of  his  not  consigning  any  herrings  to  the  London  market,  and  in  particular 
to  the  house  of  Messrs.  M.,  it  was  held  sufficient  to  prove  that  the  pit.  had 
not  consigned  any  to  that  house,  and  it  was  for  the  deft,  to  show  that 
herrings  had  been  consigned  to  the  London  market:  C alder  v.  Butherford, 
3B.&B.  302 ;  7  Moo.  158. 

The  above  rule  admits,  however,  of  some  exceptions ;  as  where  the  deft 
pleads  a  wrongful  act  of  the  pit.  in  justification,  the  pit  must  negative  that 
act,  and  prove  his  whole  case,  before  any  evidence  is  offered  in  defence : 
Sees  v.  Smith,  2  Stark.  31.  And,  on  a  charge  of  nonfeasance  or  breach 
of  duty,  where  the  gist  of  the  cause  of  action  stated  in  the  declaration  is  a 
negative,  pit.  must  prove  it,  if  the  deft,  put  it  in  issue  by  his  plea?  as  no 
person  is  presumed  to  have  acted  illegally ;  therefore,  the  omission  of  a 
duty  must  be  proved,  and  though  it  involve  a  negative  *  In  a  suit  for  tithes 
in  the  Spiritual  Court,  the  deft,  pleaded  that  the  pit.  had  hot  read  the  thirty- 
nine  articles;  and,  being  called  upon  to  prove  that  negative,  deft,  moved 
for  a  prohibition,  and  was  refused :  Monke  v.  Butler,  1  Roll.  Rep.  83;  3 
East,  199 ;  Rex  v.  Mawkins,  10  ib.  216.  In  an  action  upon  29  G.  3,  c. 
26,  for  selling  goods  by  auction  in  a  place  where  the  deft,  was  not  a  houses- 
holder,  some  proof  of  the  negative  must  be  given  by  the  pit  So,  likewise, 
upon  a  breach  of  covenant,  that  the  deft,  did  not  leave  the  premises  well 
repaired,  this  breach,  though  involving  a  negative,  must  be  proved :  1  Phil. 
Ev.  186.  Where  the  pit.  declared  against  the  deft.,  who  had  chartered  his 
ship  for  hartng  put  on  board  a  dangerous  commodity  (by  reason  of  which 
a  loss  happened,)  without  due  notice  to  the  captain,  or  any  otljer  person 
employed  in  the  navigation,  it  was  held  that  the  pit.  was  bound  to  prove 
this  negative,# namely,  the  want  of  notice:  Williams  v.  E.  L  Cornp.  3 
East,  192.  So,  where  the  gist  of  the  plea  (not  consisting  of  a  traverse)  is 
negatived,  as  the  plea,  ne  ungues  executor,  &c:  Gilb.  Ev.  145. 

Where  the  law  presumes  the  affirmative,  a  presumption  of  law  must  be 
disproved ;  as,  if  a  bond  be  outstanding  for  twenty  years,  the  law  presumes 
it  paid.  If  payment,  therefore,  be  pleaded  to  an  action  upon  such  a  bond, 
the  pit.  will  have  to  negative  that  presumption:  1  Phil.  Ev.  187.  Where 
a  servant  is  in  the  habit  of  receiving  money  for,  and  paying  it  over  to,  his 
master,  without  vouchers,  the  presumption  is,  that  he  pays  over  all  he  re- 
ceives; and,  in  an  action  against  him  for  money  had  and  received,  the  mas- 
ter must  not  only  prove  that  he  received  the  money,  but  also  that  he  has 
not  accounted  for  it :  Evans  v.  Birch,  3  Camp.  10.  The  legitimacy  of  a 
child  born  in  lawful  wedlock  being  presumed,  the  party  who  denies  it  must 
disprove  it:  Banbury  Peerage  ease,  2  S.  N.  P.  709.  After  the  period  of 
gestation,  subsequently  to  a  divorce  a  mensa  et  thoro,  the  presumption  is 
against  the  legitimacy,  and  access  must  be  shown :  1  Salk.  123.  The  party 
asserting  the  death  of  any  person,  must  give  evidence  of  it,  Wilson  v. 
Hodges,  2  East,  312,  ante,  402 ;  but  the  presumption  of  the  continuance  of 
life  ceases  after  seven  years  from  the  time  the  person  was  last  known  to  be 
living:  Doe  cL  George  v.  Pesson,  6  East,  80;  Doe  d.  Lloyd  v. 
[*491]  Deakin,  4  B.  &  A.  434.  A  person  who  went  to  *sea  at  a  par- 
ticular time,  was  presumed  to  have  died  at  the  end  of  seven  years 


EVIDENCE.  491 

from  that  time:  1  East,  80, 85.  On  a  plea  of  coverture  to  an  action  of 
assumpsit,  the  deft.,  having  shown  that  her  husband  went  abroad  twelve 
years  before,  was  required  to  prove  that  he  was  alive  within  seven :  Hope- 
toellY.  De  Pinner,  2  Camp.  113;  Doe  d.  Banning  v.  Griffin,  11  East, 
393,  ante,  9.  This  period  has  been  adopted  from  analogy,  to  the  statute 
of  bigamy,  and  the  statute  concerning  leases  determinable  on  lives.  1  Phil. 
Ev.  187. 

If  a  particular  fact  lie  more  particularly  within  the  cognizance  of  one 
party,  that  party  must  prove  it,  though  a  negative:  Rex  v.  Durdett,  4  B. 
&  A.  140;  5  M.  &  S.  211.  If  deft.,  under  his  set-off,  give  in  evidence 
promissory  notes,  dated  before  the  bankruptcy,  he  must  also  show  they 
were  obtained  by  him  before :  Dickson  v.  Evans,  6  T.  R.  57.  In  an  action 
-on  the  game  laws,  though  the  pit.  must  aver  that  the  deft,  was  not  duly 
qualified,  it  will  be  for  the  deft,  to  prove  that  he  was :  Spieres  v.  Parker, 
1  T.  R.  144 ;  Jelfs  v.  Ballard,  1  B.  &  P.  468 ;  2  B.  &  P.  307 ;  1  East,  650; 
Rex  v.  Jenner,  5  M.  &  S.  206.  In  an  action  for  practising  as  an  apothe- 
cary, without  a  certificate  according  to  55  G.  3,  c.  194,  the  proof  of  the 
certificate  lies  on  the  deft.:  Jipoth,  Cotnp.  v.  Bent  ley  y  1  R.  &  M.  159; 
ante,  89.  Where  the  deft,  pleaded  infancy,  and  the  pit.  replied  a  sub- 
sequent promise  after  full  age,  mere  proof  of  a  promise  was  held  sufficient 
on  the  part  of  the  pit,  and  that  it  lay  on  the  deft,  to  show  the  incapacity, 
as  being  peculiarly  within  his  own  knowledge :  Borihwick  v.  Caruthers, 

1  T.  R.  648. 

The  Substance  only  of  the  Issue  need  be  Proved.]  It  is  a  general 
rule  of  evidence,  that,  if  the  substance  of  the  issue,  or  the  material  facts 
contested  by  the  pleadings,  be  established,  it  is  sufficient ;~  and  that  no 
proof  is  necessary  as  to  such  averment  or  parts  of  the  issue  as  do  not  affect 
the  grounds  of  the  action  or  defence.  Thus  the  averment  of  a  particular 
day  in  the  declaration  need  not  be  proved,  except  in  the  action  of  eject- 
ment, on  penal  statutes,  or  where  it  makes  part  of  the  contract  on  which 
the  action  is  brought,  as  in  suits  on  bonds,  bills  of  exchange,  or  the  like, 
and  forms  part  of  the  contract  itself.  And,  on  the  same  principle,  it  is 
immaterial,  in  transitory  actions,  to  prove  the  place  stated  in  the  plead- 
ings, as  fy  locality  can  be  attached  to  such  a  contract.  But,  if  the  action 
be  local,  as  where  the  land  is  concerned,  proof  must  be  given :  therefore, 
in  trespass,  q uare  clausum /regit,  or  in  ejectment,  the  description  of  the 
premises  must  be  proved  to  be  in  the  place  stated,  and  a  wrong  county  or 
parish  is  fatal:  ante,  451.  And  the  same  rule  holds  as  to  the  proof  of 
any  specific  number  or  quantity  alleged  in  the  pleadings;  thus,  in  waste 
for  cutting  down  twenty  trees,  proof  of  any  smaller  number  cut  down  is 
sufficient :  Co.  Lit.  282,  a.;  Hob.  53.  On  a  count  for  a  .voluntary  escape, 
the  pit.  may  prove  an  escape  through  negligence :  Bonafous  v.  Walker, 

2  T.  R.  126.  And,  on  a  count  for  a  total  loss,  proof  of  a  partial  loss  is 
sufficient:  Gardiner  v.  Croasdale,  2  Burr.  904.  In  assumpsit  on  debt  on 
a  similar  contract,  the  pit.  may  prove  and  recover  less  than  the  sum  de- 
manded in  the  writ:  McQuillin  v.  Cox,  1  H.  Bl.  249.  In  slander,  it  is 
now  allowed  to  be  sufficient,  if  the  pit.  prove  some  material  part  of  the 
words  laid;  and,  if  his  count  contain  several  additional  words,  he  is  enti- 
tled to  a  verdict  on  proving  some  of  them :  Compagnon  v.  Martin,  2  W. 
Bl.  Rep.  790.  To  a  plea  of  tender,  if  the  pit.  reply  a  subsequent  demand 
of  the  sum  tendered,  he  must  prove  a  demand  of  that  exact  sum,  and  de- 
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mand  of  a  larger  sum  does  not  support  the  issue:  Rivers  v.  Grriffiths,  4 
B.  &  A.  630;  Spyley  v.  Hyde,  1  Camp.  181.  If  a  plea  in  trespass  aver 
two  matters,  either  of  which  is  a  good  justification,  though  both  be  pat  in 

issue  by  the  replication,  proof  of  one  is  sufficient :  Spilsbury  v. 
[*492]  m  Micclethwaite,  1  Saund.  146.  When  the  declaration,  for  a  false 

return  to  a  fi.  fa.  against  the  goods  of  two,  averred  that  both  had 
goods,  it  was  held  sufficient  to  prove  that  one  had  goods  within  the  baili- 
wick: Jones  v.  Clayton,  3  M.  fit  S.  349.  The  same  rule  of  law  applies 
to  criminal  cases :  so  much  of  the  indictment  only  need  be  proved,  as 
charges  the  deft,  with  a  substantive  crime :  as,  when  charged  with  com- 
posing, printing,  and  publishing  a  libel,  he  may  be  convicted  only  of 
printing  and  publishing ;  Rex  v.  Hunt,  2  Camp.  583 ;  Rex  v.  Williams, 
ib.  646 ;  2  East's  P.  C.  515. 

As  to  Immaterial  Averments,  the  rule  is,  that,  if  the  whole  of  an  aver- 
ment may  be  struck  out  without  destroying  the  right  of  action,  it  will  not 
be  necessary  to  prove  it ;  but,  if  an  essential  part  of  the  cause  of  action 
be  lost  thereby,  the  whole  averment,  though  unnecessarily  particular  must 
be  proved:  Williamson  v.  Allison,  11  East,  452.  In  an  action  against 
the  sheriff,  for  taking  the  goods  of  a  tenant  without  leaving  a  year's  rent, 
the  declaration  averred  a  contract  between  the  pit.  and  the  tenant,  as  was 
necessary,  and  also  stated  some  particulars  of  the  demise  relative  to  the 
time  of  payment,  which  were  necessary;  yet,  as  no  part  of  the  contract, 
being  in  its  nature  entire,  could  be  struck  out,  the  unnecessary  averments 
became  material  to  be  proved:  Bristowv.  Wright,  2  Doug.  -664;  5  T.  R. 
496 ;  2  East,  450,  452;  8  East,  9.  But,  where,  in  tort  for  a  breach  of 
warranty,  the  declaration  averred  that  the  deft,  knew  the  goods  to  be  un- 
fit for  sale,  as  this  averment  might  be  struck  out  without  destroying  the 
right  of  action,  the  pit.  recovered  without  proving  the  deft's  knowledge : 
Williamson  v.  Allison,  11  East,  452;  2  East,  446. 

Matters  of  Inducement.]  Averments  which  are  merely  matters  of 
inducement,  need  not  be  proved  with  such  precision  as  those  which  relate 
to  the  gist  of  the  issue :  1  N.  R.  210.  In  an  action  for  double  the  value 
of  goods,  removed  to  prevent  distress,  a  certain  sum  was  stated  to  be  in 
arrear,  but  proof  of  notice  of  distress  for  a  less  sum  was  held  sufficient 
Here  the  averment  of  rent  in  arrear  was  necessary,  the  amount  immate- 
rial ;  and  the  damages  to  be  measured,  not  by  the  quantity  of  rent,  but  the 
value  of  goods:  Gwinnett  v.  Phillips,  3  T.  R.  643;  1  Ph.  Ev.  195.  See 
«  Variance." 

The  Evidence  must  be  confined  to  the  Issue.] — Such  evidence 
alone  ought  to  be  admitted  as  relates  to  the  questions  in  issue,  and  sup- 
ports the  several  averments  in  the  pleadings.  As  it  must  be  considered 
with  reference  to  the  subject  matter,  its  relevancy  must  depend  entirely 
on  the  circumstances  of  each  particular  case.  In  a  question  between  land- 
lord and  tenant,  whether  the  rent  was  payable  quarterly,  it  is  obviously 
irrelevant  to  inquire  what  agreements  subsisted  with  other  tenants,  or 
when  their  rents  were  payable:  Carter  v.  Pry  Ae,  Pea.  Rep.  94.  And, in 
an  action  against  the  acceptor  of  a  bill  of  exchange,  if  his  defence  be  that 
the  acceptance  is  a  forgery,  evidence  that  the  person  suspected  of  forgery 
has  forged  the  deft.'s  name  to  another  acceptance  is  inadmissible:  Bal- 
cetti  v.  Lerani,  Pea.  142;  Pea.  Ev.  Ill;  Viney  v.  Bans,  1  Esp.  Rep. 
293;  see,  also,  for  other  instances,  Holcombe  v.  Hewson,  2  Camp.  391: 


EVIDENCE.  492 

Spencley  v.  De  Willot,  7  East,  108.  In  order,  however,  to  discover  the 
knowledge  or  motives  of  a  party,  it  seems  sometimes  necessary  to  admit 
evidence  of  other  transactions.  Thus,  in  order  to  prove  that  the  acceptor 
of  a  bill  knew  the  payee  to  be  a  fictitious  person,  or  had  given  the  drawee 
authority  to  make  it  payable  to  a  fictitious  name,  the  pit.,  an  endorsee, 
offered  evidence  that  the  deft,  had  accepted  similar  bills  before  they  could, 
according  to  their  date,  have  arrived  from  the  place  of  date;  and  the 
opinion  of  the  majority  of  the  judges  in  the  House  of  Lords  was,  that  such 
evidence  ought  to  have  been  received:  Hunter  v.  Gibson,  2  H.  Bl.  288. 

*  Evidence  of  customs  in  other  manors,  &c,  is  on  the  same 
principle,  admissible;  and  the  custom  of  one  manor  or  parish  [*493] 
cannot  be  given  in  evidence  to  explain  the  customs  of  another : 
1  Str.  661 ;  Cowp.  807;  2  Doug.  512;  12  East,  63;  3  Gwill.  396.  Yet, 
where  all  the  manors  in  a  certain  district  are  held  by  the  same  tenure,  and 
a  question  relating  to  an  incident  of  the  tenure  arises  in  one  of  the  manors; 
the  usage  prevailing  in  any  of  the  others  is  admissible  in  evidence: 
3  Keb.  90;  Str.  658.  Thus,  the  custom  of  tithing  in  one  parish  is  not 
evidence  of  the  custom  in  another,  unless  the  custom  is  laid  as  the  general 
custom  of  the  country,  Furneaux  v.  Hutchins,  Cowp.  803 ;  and  where, 
by  the  custom  of  the  country,  half  a  river  belongs  to  the  lords  of  the 
manors  on  each  side,  proof  of  a  custom  in  one  manor  is  evidence  of  the 
same  customary  right  in  the  other,  being  evidence  of  a  custom  pervading 
one  common  district  of  manors:  1  M .  &  S.  662.  In  an  action  where  the 
defence  was  a  modus  for  a  particular  farm  in  a  township,  and  the  wit* 
nesses  proved  an  uniform  payment  for  fifty  years  of  a  certain  sum  in  lieu 
of  tithes,  they  were  asked,  in  cross-examination,  whether  other  tenements 
in  the  township  did  not  pay  a  similar  sum ;  for  this  question  was  not  put 
by  the  deft,  to  prove  a  modus  for  a  particular  farm,  but  bj^the  pit.  to 
prove  a  composition  pervading  the  district  of  which  that  farm  was  a  part: 
.  Blundell  v.  Howard,  1  M.  &  S.  292. 

Acts  of  ownership  done  in  one  close  have  been  admitted  to  show  a 
right  to  another,  when  a  reasonable  probability  is  previously  established 
that  the  whole  land  had  been  formerly  in  one  owner,  and  all  subject  to 
the  same  burdens :  1  B.  &  C.  fel9.  In  trespass,  where  the  trees  in  ques- 
tion grew  in  an  extensive  and  undivided  belt,  contiguous  to  a  number  of 
closes  of  several  owners,  one  of  which  was  the  deft's,  and  the  plea  was, 
that  the  place  in  which  they  grew  was  the  soil  and  freehold  of  the  deft., 
and  the  pit.  replied  that  the  trees  were  his  trees  and  freehold,  evidence 
was  admitted  of  acts  of  ownership  in  other  parts  of  the  belt,  submitted  to 
by  the  owners  of  the  other  adjoining  closes,  as  evidence  of  a  general  right 
throughout  the  whole  belt,  which  might  be  presumed  to  have  formerly 
belonged  to  one  owner :  Sir  T.  Stanley  v.  White,  14  feast,  332.  But 
leases  granted  by  the  lord  on  other  parts  of  the  waste  are  not  admissible 
to  prove  the  soil  and  freehold  of  a  certain  portion  of  common  land  in  the 
lord,  unless  it  be  first  shown  that  the  locus  in  quo  formed  part  of  one 
entire  waste,  to  which  such  acts  of  ownership  were  applied:  Tyrwhit  v. 
Wynn,  2  B.  &  A.  554.  And  acts  of  ownership  by  the  proprietors  of  a 
canal,  done  in  one  part  of  the  banks,  were  not  evidence  of  right  over  other 
parts ;  because  as  the  canal  passed  through  the  lands  of  different  persons, 
there  was  no  unity  of  ownership,  or  distinct  unity  of  character  previously 
established:  Hollis  v.  Goldfinch,  1  B.  &  C.  205;  2  D.  &  R.  316.  And 
on  the  principle  of  the  necessity  of  confining  the  evidence  to  the  issue,  the 
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character  of  either  party  cannot  be  inquired  into,  in  a  civil  suit,  i 
put  in  issue  by  the  nature  of  the  proceedings,  B.  N.  P.  298 ;  as,  in  eject- 
ment, brought  by  the  heir  at  law  to  set  aside  a  will,  for  the  fraud  and 
imposition  of  the  deft.,  evidence  of  the  deft's  good  character  is  not  to  be 
received,  ib.;  see  1  Camp.  207, 209.  But,  in  an  action  for  slander,  the 
pit.  has  been  allowed  to  give  evidence  of  his  previous  good  character : 
King  v.  Waring,  5  Esp.  Rep.  13.  In  an  action  for  a  malicious  prosecu- 
tion, the  deft,  after  having  first  proved  circumstances  of  suspicion  relative 
to  the  particular  transaction,  has  been  permitted  to  give  evidence  of  the 
general  bad  character  of  the  pit.;  because  this  was  evidence  of  a  probable 
cause  for  the  prosecution,  which  was  the  question  in  issue :  Rodriguez  v. 
Tadmire,  2  Esp.  Rep.  720 ;  Newsam  v.  Carr,  2  Stark.  69.  In  an  action 
for  a  libel,  the  deft  may  not  prove  the  pit  guilty  of  the  crime  imputed  to 
him,  unless  he  have  put  it  in  issue  by  a  special  justification,  2 
[*494]  Str.  1200,  2  S.  N.  P.  *986,  n.  6  ;  but  in  mitigation  of  damages, 
evidence  that  the  pit  at  the  time  was  generally  suspected  of  the 
crime  imputed  is  admissible,  Earl  of  Leicester  v.  Walter  y  2  Camp.  251, 

v.  Moor j  1  M.  &  S.  284 ;  but  general  evidence  of  the  pit's  bad 

character  is  not,  1 1  Price  235.  So,  in  an  action  for  crim.  con.,  the  deft 
may  prove,  in  mitigation  of  the  damages,  that  the  wife  had  been  pre- 
viously connected  with  other  men,  or  the  husband  with  other  women, 
B.  N.  P.  27,  296, 4  T.  R.  641,  or  that  she  made  the  first  advances,  1  S. 
N.  P.  25  ;  Elsam  v.  Fancett,  2  Esp.  Rep.  562.  In  actions  for  seduc- 
tion, also,  similar  evidence  is  received :  Bamfield  v.  Massey,  1  Camp. 
460;  2  ib.  519.  The  party  against  whom  such  evidence  is  given  may 
rebut  it,  but  with  this  distinction :  if  evidence  be  offered  Of  general  bad 
character,  it  may  be  met  with  evidence  of  general  good  character ;  but,  if 
particular  instances  of  bad  conduct  are  established,  they  are  not  to  be 
answered  by  evidence  of  general  good  character,  but  by  disproving  the 
facts  alleged:  1  Camp.  460.  Evidence  of  good  character,  however,  t 
cannot  be  given  by  the  pit  in  actions  of  crim.  con.  and  seduction,  until 
evidence  to  impeach  the  character  has  been  offered  by  the  deft:  ib. 
And,  where  the  pit's  witnesses,  on  cross-examination,  deny  the  ques- 
tions of  imputation,  the  pit  is  not  allowed  to  give  evidence  of  his 
good  character:  3  Esp.  Rep.  116. 

When  a  bill  of  particulars  has  been  delivered,  the  pit  will  be  pre- 
cluded from  giving  evidence  of  any  demand  not  contained  in  his  par- 
ticular: see  "Particulars." 

No  evidence  need  be  adduced  to  prove  facts  admitted  on  the  pleadings 
on  record,  or  by  payment  of  money  into  court:  see  "Admissions" 

Course  of  Evidence. 

Who  is  to  begin.]  The  party  who  has  to  prove  the  affirmative  of  the 
issue  is  entitled  to  begin.  Where  the  general  issue  is  pleaded,  or  issue 
is  joined  on  any  averment  of  the  pit,  it  is  the  pit's  whose  evidences 
are  first  adduced ;  but,  where  issue  is  joined  on  any  averment  of  new 
matter  by  the  deft  as  a  release  in  assumpsit,  or  right  of  way  in  trespass, 
the  deft,  has  the  right  of  being  first  heard :  Tidd,  908.  Where  there  are 
several  issues,  some  of  which  are  to  be  proved  by  the  pit  and  other* 
by  deft,  the  pit  is  to  begin,  and  give  evidence  of  those  which  are  to 
be  proved  by  him ;  the  deft  is  next  to  offer  evidence  to  establish  the 


EVIDENCE.  494 

i  on  his  part,  and,  at  the  same  time,  controvert  the  proofs  of  the 
pit.;  then  the  pit.  is  entitled  to  adduce  testimony  for  disproving  or  an- 
swering the  affirmative  evidence  of  the  deft.;  afterwards,  the  deft.'s 
counsel  has  the  right  to  a  reply,  limited  to  the  evidence  adduced,  in 
answer  to  his  affirmative;  and,  finally,  the  pit's  counsel  has  the  right  to 
a  general  reply  upon  the  whole  case :  Jackson  v.  Hesketh,  2  Stark.  521 ; 
1  Stark.  Ev.  382.  But  if,  in  trespass,  the  general  issue  be  pleaded  only 
as  to  the  force  and  arms,  and  whatever  else,  &e.,  and  a  special  plea  as 
to  the  rest,  the  proof  of  the  issue  upon  which  special  plea  lies  on  the 
deft.,  the  deft  is  entitled  to  begin :  ib.;  see  ante,  9,  as  to  plea  in  abate- 
ment, &c. 

The  Bight  to  Reply.']  The  party  who  begins  has  the  right  of  reply,  in 
case  the  other  party  offers  any  evidence.  If  the  deft.'s  counsel,  after  open- 
ing facts  to  the  jury,  give  no  evidence  to  prove  them,  the  pit.  has  not 
strictly  the  right  to  reply,  but  it  is  in  the  discretion  of  the  court  to  permit 
it,  Crebar  v.  Sodo,  M.  &  M.  C.  85;  but,  if  the  deft  put  in  the  rule  for 
payment  of  money  into  court,  it  would  seem  that,  in  the  E.  B.,  the  pit 
has  the  right  to  reply:  ib.  If,  to  prove  part-payment,  the  deft,  rely  upon 
the  particulars  of  demand,"  given  by  pit  under  a  judge's  order,  containing 
a  credit  for  certain  sums,  this  is  such  evidence  on  the  part  of  the  deft  as 
entitles  the  pit.  to  address  the  jury  in  reply:  Rymer  v.  Cook,  M. 
&  M.  86,  n.  But,  according  to  a  rule  of  the  Court  *of  C.  P.,  the  [*495] 
production  of  a  rule  to  pay  money  into  court  is  not  such  evidence 
as  to  give  the  pit's  counsel  the  right  of  reply:  ib.;  2  Taunt  267.  If  evi* 
dence  is  offered  by  the  deft.,  the  pit.  may  give  evidence  in  answer :  and, 
in  that  case,  the  deft  is  entitled  to  a  limited,  and  afterwards  the  pit  to  a 
general  reply:  Stark.  Ev.  382.  It  was,  indeed,  laid  down  as  a  general 
rule  by  Ld.  Ellenb.,  that  when,  by  the  pleadings  or  notice,  the  defence  is 
^  known  to  the  pit,  his  counsel  is  bound  to  prove  his  whole  case  in  chief, 
and  cannot  go  into  general  evidence  in  reply :  Sees  v.  Smith,  2  Stark.  31. 
But  the  practice  is  now  altered,  and  the  pit's  counsel  is  at  liberty  either 
at  once  to  enter  into  the  whole  of  his  case,  or  to  make  out  a  prima  facie 
case  only,  and  reserve  his  answer  to  the  deft.'s  case  for  the  reply:  Browne 
v.  Murrey,  1  R.  &  M.  254;  Sylvester  v.  Hall,  ib.,  255;  1  Stark.  Ev.  383. 
In  ejectment  by  a  person  claiming  under  a  will  against  one  who  claims 
under  a  codicil,  if  the  deft  will  admit  the  will,  he  is  entitled  to  begin,  and 
to  have  the  general  reply:  Dot  v.  Corbet  t,  3  Camp.  368;  Pea.  Ev.  6. 
And  where,  in  ejectment  by  the  heir  at  law  against  the  devisee,  the  les- 
sor of  the  pit  proved  his  pedigree  and  stopped,  and  the  deft  set  up  a  new 
case,  which  the  lessor  answered  by  evidence,  it  was  held  that  the  deft, 
was  entitled  to  the  general  reply:  Good  title  v.  Braham,  4  T.  R.  497: 
But  it  has  been  said,  that,  where  the  deft,  brings  evidence  to  impeach  the 
pit's  case,  and  also  sets  up  an  entire  new  case,*which  the  pit  again  con- 
troverts by  evidence,  the  deft's  reply  is  to  be  confined  to  the  new  case  set 
up  by  him ;  for  upon  the  pit's  first  case  the  deft,  has  already  commented 
in  opening  his  own :  1  Stark.  Ev.  384. 

Where  several  defts.  in  the  same  interest  defend  separately,  it  has  been 
ruled  by  Gibbs,  C.  J.,  that  the  senior  counsel  can  alone  address  the  jury, 
and  the  witnesses  are  to  be  examined  by  the  counsel  successively,  in  the 
same  manner  as  if  the  defence  were  joint,  and  not  separate,  Chippendale 
v.  Mason,  A  Camp.  174;  but,  in  practice  it  is  usual  to  allow  several  coun- 
vol.  i.  71 
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sel  in  such  case  to  address  the  jury,  though  not  to  examine  the 
severally.  R.  v.  Williamson,  3  Stark.  162. 

Demurrer  to  Evidence. 

A  demurrer  to  evidence  is  analogous  to  a  demurrer  in  pleading ;  the 
facts  alleged  are  confessed,  and  the  law  arising  upon  those  facts  is  referred 
to  the  decision  of  the  court.  The  ordinary  office  of  the  judge  is  to  declare 
to  the  jury  what  the  law  is  upon  the  fact  which  they  find,  and  then  they 
compound  their  verdict  of  the  law  and  the  fact ;  but,  if  the  party  wish  to 
withdraw  from  the  jury  the  consideration  of  the  law,  and  its  application 
to  the  fact,  he  demurs  to  the  evidence :  1  Phil.  Ev.  297;  Gibson  v.  Hun- 
ter, 2  H.  Bl.  206;  Miller  v.  Wart,  7  D.  &  R.  1;  4  B.  fit  C.  538;  lG.k 
P.  237.  The  whole  proceeding  upon  demurrer  to  evidence  is  under  the 
control  of  the  judge  who  tries  the  cause,  who  may  overrule  the  demurrer, 
and  thereupon  the  party  demurring  may  tender  a  bill  of  exceptions :  B. 
N.  P.  314;  2  H.  Bl.  208.  Where  the  evidence  is  certain, as  where  it  con- 
sists of  matter  of  record,  or  other  matter  in  writing,  the  party  offering  the 
evidence  may  bfe  compelled  to  join  in  demurrer,  or  waive  the  evidence, 
2  H.  Bl.  206 ;  but,  on  a  demurrer  to  substantial  evidence,  the  party  offer* 
ing  the  evidence  is  not  obliged  to  join  in  demurrer,  unless  the  party 
demurring  will  distinctly  admit,  upon  the  record,  every  fact  and  every 
conclusion  which  the  evidence  offered  conduces  to  prove  :*ti.  187.  A 
demurrer  to  evidence  admits  not  only  those  facts  of  which  positive  proof 
is  made,  but  also  those  inferences  and  conclusions  which  are,  by  fair  pre- 
sumption, dedueible  from  the  fact  so  proved :  Fanshaw  v.  Cocksedge,  3 
Bro.  P.  C.  690,  s.  c;  1  Doug.  218.  Therefore,  on  a  demurrer  to  evidence, 
the  party  cannot  take  advantage  of  any  objection  to  the  pleadings :  Cort 
v.  Birkbeck,  1  Doug.  218.  Where  a  dumurrer  to  evidence  is  admitted,  it 
is  usual  for  the  judge  to  give  orders  to  the  associate  to  take  a 
[*496]  note  of  the  testimony,  which  is  signed  by  the  *counsei  on  both 
sides,  and  the  demurrer  is  affixed  to  the  postea:  B.  N.  P.  313; 
Tidd,  916.  The  damages  may  be  assessed  either  by  the  principal  jury 
conditionally  before  discharged,  or  by  another  jury  on  a  writ  of  inquiry, 
after  the  demurrer  is  determined;  and  it  is  said  to  be  the  most  usual  course, 
upon  such  a  demurrer,  to  discharge  the  jury  without  further  inquiry:  ib. 
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Form  op  Remedy,  and  when  they  mat  sue,  496. 

Form  or  Pleadings,  497. 

Precedents,  499. 

Evidence  for  Plaintiff,  503. 

Evidence  for  Defendant,  ib. 


Form  of  Remedy,  and  when  they  may  sue. 

There  is  nothing  peculiarly  distinguishing  the  form  of  remedy  for  these 
parties  from  others. 

In  the  case  of  personal  contracts  or  covenants,  which  run  not  with  the 
land,  where  the  party  to  whom  they  are  made  is  dead,  the  executor  of 
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such  party  is  entitled  to  maintain  an  action  for  the  breach  of  them:  Bran- 
don v.  Plate,  2  H.  BL  310;  Webb  v.  Russel,  8  T.  R.  403.  But  this  posi- 
tion will  not  hold,  where  the  covenants  run  with  the  land,  because  they 
pass  to  the  person  to  whom  the  land  descends,  ib.  401,  Lucy  v.  Leving- 
ton,  2  Lev.  26;  and  an  executor  cannot  maintain  any  action  for  such 
breaches,  without  showing  some  special  damage  to  the  testator  in  his  life- 
time, or  that  the  pit.  claimed  some  interest  in  the  premises :  Kingdom  v. 
Not  tie,  1  M.  &  S.  355;  4  ib.  53;  King  v.  Jones,  1  Marsh,  107;  5  Taunt. 
418,  *  c,  affirmed  in  4  M.  &  S.  168 ;  Knight  v.  Quarks,  2  B.  &  B.  103. 
Executors,  &c.  may  sue  in  their  representative  character,  in  all  cases, 
"where  the  money,  when  recovered,  would  be  assets :  King  v.  Thorn,  1 
T.  R.487;  Qrdv.  FenwicK  3  East,  104;  Petriev.  Hanway,  3  T.  R.  659. 
They  can  only  sue  in  those  cases  where  the  breach  of  a  contract  is  of 
such  a  nature  as  to  render  the  personal  estate  of  the  deceased  less  bene- 
ficial to  the  executor :  Chamberlain  v.  Williamson,  2  M.  &  S.  408,  316, 
a.  Therefore,  the  executor  cannot  sue  on  a  promise  of  marriage  to  the 
testator,  such  agreement  not  having  for  its  end  the  increase  of  the  personal 
fund ;  ib.  And,  for  the  breach  of  the  implied  contract  Of  an  attorney  to 
investigate  the  title  to  an  estate,  the  executor  of  the  purchaser  cannot  sue 
without  showing  tjiat  the  testator  sustained  some  actual  damage:  4  Moo. 
535;  4B.  &  A.  474. 

As  to  contracts  entered  into  with  themselves,  they  may  sue  in  all  cases 
where  the  money,  when  recovered,  would  be  assets,  Bull  v.  Palmer, 

2  Lev.  165;  as,  on  a  note  endorsed  by  him  in  that  character,  King  v. 
Thorn,  1  T.  R.  487,  Catherwood  v.  C ha  band,  1  B.  &  C.  154,  2  D.  &  R. 
271 ;  or  for  goods  sold  by  him  as  executor,  Corvell  v.  Watts,  6  East, 
405;  or  for  money  paid  by  him,  Ord  v.  Ferrwick,  3  East,  104 ;  or  for 
money  paid  and  received  to  his  use  as  executor,  PetHe  v.  Hanway, 

3  T.  R.  659 ;  or  upon  an  account  stated  with  him  respecting  money  due 
to  him  as  executor:  Heashall  v.  Roberts,  5  East,  150;  Thompson  v. 
Stent,  1  Taunt.  322 ;  Richardson  v.  Chriffin,  2  Chit.  R$p.  325.  But  they 
may  sue  without  stating  that  they  are  executors,  Brassington  v.  •Suit, 

2  Bing.  177. 

*Where  there  are  several  executors  or  administrators,  they 
must  all  be  joined,  though  some  be  under  seventeen,,  or  .have  [*497] 
not  proved  the  will,  or  have  even  refused :  Webster  v.  Spencer, 

3  B.  &  A.  363,  96.  But,  if  one  has  formally  renounced,  he  need  not  be 
joined :  4  T.  R.  565.  And,  where  a  promise  is  made  to  executors,  but 
not  expressly  in  that  character,  they  need  not  all  join ;  and  it  will  be  suf- 
ficient for  those  who  actually  contracted  to  sue,  if  they  do  not  style  them- 
selves executors:  Brassington  v.  Ault,  2  Bing.  177.  The  nonjoinder  of 
executors  or  administrators,  must  be  taken  advantage  of  by  plea  in 
abatement,  ante,  14.  If  they  sue -without  stating  themselves  to  be  execu- 
tors, &c,  they  will  be  nonsuited,  &c:  ante,  496,  post,  498. 

If  an  executrix  or  administratrix  marry,  she  and  her  husband  must 
join  for  the  breach  of  a  contract  made  with  the  testator,  &c,  Com.  D.  Bar. 
and  Fern.  V.;  and,  if  she  sue  alone,  it  is  matter  of  abatement,  Milner  v. 
Milnes,  3  T.  R.  631,  ante,  6 ;  but  the  husband  may  sue  alone,  on  a  con- 
tract made  to  husband  and  wife  as  executrix:  Jlnkerstein  v.  Clarke, 

4  T.  R.  616 ;  Yard  v.  Ellard,  1  Salk.  117.  An  infant  sole  executor  can- 
not sue  till  of  full  age :  38  G.  3,  c.  87 ;  Toller,  367. 

When  an  executor  or  administrator  dies,  the  rights  belonging  to  him, 
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as  such,  pass  to  the  representative,  not  of  bis  own,  but  his  testator's  or 
intestate's  estate,  as  on  breaches  of  contract  made  with  the  testator,  or 
judgments  recovered  by  the  executor  thereon ;  and  in  other  cases,  where 
the  money  to  be  recovered  would  be  assets  of  the  representatives  of  the 
original  testator  himself,  Partridge  v.  Court,  5  Price,  412,  Hamm.  136, 
Chit.  PI.  14 ;  and  in  such  case,  there  must  be  an  administrator,  de  bonis 
non,  appointed;  2  Saund.  72  m.  [/.]  And,  where  a  contract  is  made 
with  an  administrator  in  that  character,  and  he  dies  intestate,  without 
having  sued  upon  such  contract,  the  administrator  de  bonis  non  may  sue, 
for  he  succeeds  to  all  the  legal  rights  which  belonged  to  the  administrator 
in  his  representative  capacity,  Catherwood  v.  Chiband,  1  B.  &  C.  154, 

2  D.  &  R.  271 ;  and,  therefore,  he  may  sue  the  acceptor  of  a  bill  of  ex- 
change, endorsed  to  his  administratrix,  in  payment  of  a  debt  due  to  the 
original  intestate,  ib.;  and  may  join  such  a  cause  of  action  with  counts 
upon  promises  made  to  the  intestate :  Hirst  v.  Smithy  7  T.  R.  182. 

In  the  case  of  torts,  when  the  action  must  be  in  form  ex  delicto,  for  the 
recovery  of  damages,  and  the  plea  thereto  not  guilty,  executors  cannot 
sue,  it  being  a  maxim,  that  actio  personalis  moritur  cum  persona: 
1  Saund.  216,  7;  3  fil.  C.  302;  Hambly  v.  Trott,  Cowp.  371  to  377; 
Chamberlain  v..  Williamson,  2  M.  &  S.  408.  But,  with  respect  to  some 
injuries  to  personal  property ,  by  4  Edw.  3,  e.  7,  executors  and  adminis- 
trators, and  their  executors  and  administrators,  may  have  remedy  by 
action  for  every  description  of  injury  to  personal  property,  by  which  it 
has  been  rendered  less  beneficial  to  the  executor,  whatever  the  form  of 
action  may  be :  ib,  416 ;  and  see  the  cases  in  1  Chit.  PL  59.  Executors 
have  no  remedies  for  injuries  committed  to  real  property  in  their  testator's 
lifetime:  1  Saund.  207,  n./  Sir  W.  Jones,  174;  Williams  v.  Bredon,  B. 
&  P.  330;  Emerson  v.  Emerson,  1  Vent  187.  For  injuries  to  the  real 
estate  after  the  death,  the  executor  may  sue. 

Form  of  Pleadings. 

Declaration.]  There  is,  in  general,  nothing  peculiar  relating  to  the 
form  of  the  declaration  in  actions  by  executors.  In  every  declaration  by 
an  executor  or  administrator  as  such,  he  should  describe  himself  accord- 
ingly in  the  commencement,  though  indeed  it  will  suffice  if  the  fact  appear 
in  other  parts  of  the  declaration,  1  Saund.  11,  112,  n.  2 ;  and,  in  stating 
a  debt  or  promise  to  him,  the  word  "as"  executor,  &c  must  be  inserted 

or  the  omission  will  be  fatal,  even  after  verdict :  HenshaU  v. 
[f498]  Roberts,  *5  East,  150;  Powley  v.  Miston,2  Marsh.  151.    In 

actions  of  debt,  the  words  «  owes  to"  should  be  omitted  in  the 
commencement :  Com.  D.  Pleader,  2  D.  1,  2  W.  8;  1  Saund.  1, 112,  n,  1 ; 

3  East,  2. 

After  the  conclusion,  to  the  damage,  &c,  and  before  the  pledges,  a 
prqfert  of  the  letters  testamentary,  or  Tetters  of  administration,  should  be 
made:  Bac.  Ab.  Executor,  C,  Doug.  5,  in  notes ;  Carth  69.  In  an  action 
on  a  note  endorsed  to  the  pit.  by  an  administrator,  no  profert  is  necessary, 
because  the  pit.  is  not  entitled  to  the  custody  of  the  letters  of  administra- 
tion, which,  however,  must  be  proved  on  the  trial :  Wiiles,  560.  The 
omission  of  the  profert  is  now  aided,  unless  the  deft,  demur  specially  for 
the  defect:  4  Anne,  c.  16,  s.  1. 

Wherever  it  is  material  for  the  pit.  to  avail  himself  of  a  promise  or 
acknowledgment,  or  other  cause  of  action,  since  the  death  of  the  testator, 
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a  count  should  be  inserted  to  meet  the  same,  for  otherwise  such  promise 
or  acknowledgment,  or  other  cause  of  action,  cannot  be  given  in  evi- 
dence, Sarell  v.  Wtne,  3  East,  409,  Hickman  v.  Walker,  Willes,  29,  Pit- 
tarn  v.  Foster,  3  D.  &  R.  363, 1  B.  &  C.  248,  s.  c,  5  Moo.  105, 508,  Ward 
v.  Hunter,  6  Taunt.  210,  Hurst  v.  Parker,  1  B.  &  A.  93,  Short  v.  Ma- 
earthy,  3  B.  &  A.  626 ;  but,  if  there  be  no  particular  use  in  such  count  it 
should  be  omitted,  as  it  would  subject  the  pit.  to  costs,  if  he  did  not  suc- 
ceed in  the  action:  ib.;  Tidd,  1014,  5;  1  Bing.  249;  8  Moo.  146,  s.  c. 

Care  must  be  taken  in  the  declaration,  not  to  join  a  demand  which  the 
pit.  may  recover  in  his  own  right  The  best  rule  of  determining  what 
demands  may  be  joined,  is  to  consider  whether  the  sum,  when  recovered, 
-would  be  assets ;  if  it  would  be  so,  it  may  be  joined:  Thompson  v.  Stent, 
1  Taunt.  322;  Powley  v.  Newton,  2  MUrsh.  147 ;  6  Taunt.  455 ;  Bull  v. 
Palmer,  %  Lev.  165 ;  King  v.  Thorn,  1  T.  R.  489;  2  Saund.  117,  rf.  An 
executor  may  declare  as  such,  on  a  note  made  to  him  as  such  since  the 
death,  Partridge  v.  Court,  5  Price,  412,  Court  v.  Partridge,  7  Price, 
591, 1  T.  R.  487,  Cowell  v.  Watts,  6  East,  410;  or  for  money  lent  by 
him  as  such,  Webster  v.  Spencer,  3  B.  &  A.  360 ;  or  for  money  paid  by 
him  as  such,  Ord  v.  Fenwick,  3  East,  104,  orfor  money  had  and  received 
to  his  use  as#such,  Petrie  v.  Hannay,  3  T.  R.  659,  2  Saund.  207;  or  on 
an  account  stated  with  him  as  such,  whether  of  moneys  due  to  him  as 
such,  or  to  the  testator,  Henshall  v.  Roberts,  5  East,  150,  6  East,  403, 
1  T.  R.  487, 1  Taunt.  322,  2  Marsh.  147;  and,  in  these  cases,  counts  to 
meet  such  claims  may  be  joined  with  counts  on  promises  to  the  testator. 
But  an  executor  cannot  declare  as  such  on  a  bond  given  to  him  since  the 
death :  Hosier  v.  Arundell,  3  B.  &  P.  7 ;  Partridge  v.  Court,  5  Price, 
512 ;  Court  v.  Partridge,  7  Price,  591. 

Plea.]  Besides  the  ordinary  defences,  the  deft,  may,  by  his  plea,  deny 
the  pit's  representative  character,  by  pleading  ne  ungues  executor,  or  ad- 
ministrator, or  deny  the  fact,  under  either  of  which  pleas  he  may  dispute 
the  sufficiency  of  the  grant  of  probate  or  administration,  by  reason  of  the 
defective  stamp,  oic. :  Thynne  v.  Protheroe,  2  M.  &  S.  555 ;  1  Sid.  250. 
Where  letters  of  administration  have  been  obtained  in  an  inferior  diocese, 
the  deft,  may  plead  in  bar  that  these  were  bona  notabilia,  and  may  give 
that  fact  in  evidence  under  the  plea  of  ne  ungues  executor :  1  Saund,  274, 
n.  3.  But,  if  he  contends  the  intestate  did  not  live  in  the  diocese  at  the 
time  of  his  death,  he  should  plead  it  specially,  and  the  mere  denying  the 
grant  of  administration  to  pit.  will  not  suffice :  Stokes  v.  Bate,  5  B.  & 
C.  496. 


'Precedents.  [*499] 


BEGINNING  Off  A  DECLARATION  BY  AN  EXECUTOA  IN  K.  B. 

Ellenborough.  Trinity  Term,  9  Geo.  4. 

Middlesex  (venue,)  (to  wit)  A.  B.  (the  pit.  in  this  suit,)  executor  of  the  last  will  and 
testament  of  E.  F.,  deceased,  complains  of  C.  D.  (Oie  deft,  in  this  suit,)  being;  in  the 
custody,  &c.  (as  usual,  except  in  debt,  when  the  words,  "owes  to  and,"  should  be  omitted, 
"Declaration." 

THE  LIKE  IN  C.  P. 

In  C.  P.  Trinity  Term,  9  Geo.  4 

Middlesex  (venue,)  (to  wit,)  C.  D.  was  attached  (or,  "  summoned")  to  answer  A.  B., 
executor  of  the  last  witl  and  testament  of  E.  F.,  deceased,  of  a  plea  of  trespass,  &c.  (or  as 
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the  flea  is ;)  and  thereupon  the  said  A.  R,  executor  at  aforesaid,  by  G.  H.v  his  attorney, 

complains,  that,  whereas,  &c. 

THE  LIKE  IN  THE  EXCHEQUER. 

In  the  Exchequer  of  Pleas.  Trinity  Term,  9  Geo.  4. 

Middlesex  (to  wit)  A.  R  executor  of  the  last  will  and  testament  of  E.  F.,  deceased, 
and  a  debtor  to  our  lord  the  now  king,  for  the  debts  of  the  said  B.  P.,  cometb  before  the 
barons,  &c,  on,  &c  (as  usual,  see  ante  "  Declaration.") 

COMKEHCBXSKT  OP  A  DECLARATION  BY  THE  EXECUTOR  Of  AH  EXECUTOR. 

Middlesex  (to  wit.)  A.  B.,  executor  of  the  last  will  and  testament  of  E.  F.,  deceased, 
which  said  E.  F.,  in  his  lifetime,  and  at  the  time  of  his  death,  was  executor  of  the^aet 
will  and  testament  of  G.  H.,  deceased,  complains,  &c. 

BT  AN  ADMINISTRATOR  AOA1H8T  AIT  ADMINISTRATOR. 

Middlesex,  (to  wit.)  A.  B,  administrator  of  all  and  singular  the  goods,  chattels,  and 
credits,  which  were  of  E  F.,  deceased,  at  the  time  of  his  death,  who  died  intestate,  com- 
plains of  C.  D.,  administrator  of,  &c,  being  In  the  custody,  &c  (as  usual.) 

PROFEBT  BT  AN  EXECUTOR. 

(  This  should  be  inserted  at  the  end  of  all  declarations  by  executors.)  And  the  said  pit 
brings  into  court  here  the  letters  testamentary  of  the  said  £.  F.,  deceased,  whereby  it 
fully  appears  to  the  said  court  here  that  the  said  pit.  is  executor  of  the  last  will  and  testa- 
ment of  the  said  £.  F.,  deceased,  and  hath  the  execution  thereof,  &c 

PROFEBT  BT  THE  EXECUTOR  OP  AH  EXECUTOR. 

And  the  said  pit  brings  into  court  here  as  well  the  letters  testamentary  of  the  said  E. 
F.,  deceased,  as  the  letters  testamentary  of  the  said  G.  H.,  deceased,  whereby  it  fully 
appears  to  the  said  court  here  that  the  said  £.  F.,  in  his  lifetime,  was  executor  if  the  last 
will  and  testament  of  the  said  G.  H.,  deceased,  and  that  the  said  A.  B.  is  executor  of  the 
last  will  8nd  testament  of  the  said  E.  F.,  deceased,  and  hath  the  execution  of  the  last 
wills  and  testaments  of  the  said  E.  F.  and  G.  H.  respectively,  &c 

PROFEBT  BT  A  BUKVIVIHO  EXECUTOR. 

And  he  brings  into  court  here  the  letters  testamentary  of  the  said  E.  F.,  deceased, 
whereby  it  fully  appears  to  the  said  court  here  that  the  said  pit  and  G.  H.,  in  the  lifetime 
of  the  said  G.  H.,  were  executors  of  the  last  will  and  testament  of  the  said  E.  F.,  de- 
ceased ;  with  this,  that  the  said  pit  will  verify  that  the  said  G.  H.  is  deceased,  and  that 
he,  the  said  pit,  hath  thereby  become  and  is  the  surviving  executor  of  the  last  will  and 
testament  of  the  said  E.  F.,  deceased,  and  hath  the  execution  thereof,  &c.  Pledges,  dec 

USUAL  STATEMENT  OP  LBTTEBS  OP  ADBOTOBTRATlOlf,  ABB  PROFEBT  BT  AH  ADMrBlRttKAYOft. 

Yet  the  said  deft,  not  regarding  his  said  several  promises  and  undertakings,  but  con- 
triving and  fraudulently  intending  to  deceive  and  defraud  the  said  E.  F.,  in  his  lifetime, 
and  the  said  pit,  as  administrator  as  aforesaid,  after  the  death  of  the  said  E.  F.,  to  which 
said  pit,  after  the  death  of  the  said  E.  F.,  to  wit,  on,  &c.  (date  of  grants  at,&c,  (venue) 
aforesaid,  administration  of  all  and  singular  the  foods,  chattels,  and  credits  which  were 
of  the  said  E.  F.,  deceased,  at  the  time  of  his  death,  who  died  intestate,  Charles,  by  Divine 
Providence,  Archbishop  (according  to  fact)  of — ,  Primate  of  all  England,  and  metro- 
politan, in  due  form  of  law,  was  granted  in  this  behalf,  hath  not  as  yet  paid 
r*500j  the  said  sums  of  money,  *or  any  part  thereof,  to  the  said  E.  F.,  in  his  lifetime, 
or  to  the  said  pit,  administrator  as  aforesaid,  since  the  death  of  the  said  E.  F., 
although  often  requested  so  to  do,  hath  hitherto  wholly  refused  and  still  refuses  to  pay  the 
same,  or  any  part  thereof,  to  the  said  pit,  administrator  as  aforesaid,  to  the  damage  of 
the  said  pit,  as  administrator  as  aforesaid,  of  £100 ;  and  therefore  be  brings  bis  suit,  Sic, 
And  the  said  pit  brings  into  court  here  the  letters  of  administration  of  the  said  archbishop 
(or  bishop,)  which  give  sufficient  evidence  to  the  said  court  hereof  the  grant  of  adminis- 
tration to  the  said  pit,  as  aforesaid,  the  date  whereof  is  the  day  and  year  in  that  behalf 
above  mentioned,  &c.    Pledges,  &c. 
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DECLARATION  BY  AN  EXECUTOR  ON  PROMISES  TO  THE  TESTATOR. 

(Commencement  as  ante,  449.)  For  that  whereas  the  said  deft,  in  the  lifetime  of  the 
■aid  £.  F.,  on,  &c.  (some  day  in  testator's  lifetime,)  at,  &c.  (venue,)  was  indebted  to  the 
said  £.  F.,  in  the  sum  of  £50,  of  lawful  money  of  Great  Britain,  for  divers  goods  and 
chattels  by  the  said  E.  F.  before  the  time  sold,  &c.  (the  subject-matter  of  the  debt,  what- 
ever it  may  be,  should  be  described  after  this  mode ;)  and,  being  so  indebted,  &c  (laying 
the  promise  to  the  said  E.  F.  in  his  lifetime.  The  following'  is  the  form  of  the  quantum 
meruit :)  And  whereas,  also,  afterwards,  and  in  the  lifetime  of  the  said  £.  F.,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c,  aforesaid,  in  consideration  that  the  said  E.  F.  had  be- 
fore that  time  done,  fyc.  And  the  said  pit,  executor  as  aforesaid,  avers,  that  the  said  £. 
F.,  in  his  lifetime  therefore  reasonably  deserved  to  have,  &c.,  whereof,  &c;  yet  the  said 
lidE-T  "   ** 


deft.,  not  regarding,  &c.,  but  contriving,  &c.,  to  deceive  and  defraud  the  said  E.  F.  in  his 
lifetime,  and  the  said  pit  as  executor  as  aforesaid,  since  the  death  of  the  said  E.  F.,  in  this 
behalf,  hath  not  as  yet  paid  the  said  several  sums  of  money,  or  any  or  either  of  them,  or 
any  pert  thereof,  to  the  said  E.  F.,  in  his  lifetime,  or  to  the  said  pit,  executor  as  aforesaid, 
since  the  death  of  the  said  E.  F.  (although  often  requested  so  to  do,)  but  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
pit,  executor  as  aforesaid,  to  the  damage  of  the  said  pit,  as  executor  as  aforesaid,  of 
JC — ;  and  therefore  he  brings  his  suit,  £c.  And  the  said  pit  brings  into  court  here  the 
letters  testamentary,  &c.  (add  profert,  as  ante,  490.)    Pledges,  &c. 

COUNTS  ON  PROMISES  TO  PLT.  AS  EXECUTOR. 

And  whereas,  also,  the  said  deft,  afterwards,  and  after  the  death  of  the  said  E.  F.,  de- 
ceased, to  wit,  on,  &c.  (some  day  after  his  death,)  at,  &&,  aforesaid,  was  indebted  to  the 
said  pit,  as  executor  as  aforesaid,  in  the  sum  of  £— ,  of  like  lawful  money,  for  divers 
goods,  &c.  (as  the  subject-matter  of  the  claim  may  be,)  by,  him,  the  said  E.  F.,  in  his  life- 
time, sold  and  delivered  to  the  said  deft,  (as  the  debt  may  be,)  and  at  his  Bpecial  instance 
and  request  And  the  said  deft,  being  so  indebted,  he  the  said  deft,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.,  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  pit,  as  executor  as  aforesaid,  to  pay 
him  the  said  sum  of  money  in  this  count  mentioned,  when  he,  the  said  deft,' 'should  be 
thereunto  afterwards  requested.  (If  the  pit.  in  the  character  of  executor  has  sold  good* 
sto  the  deft.,  or  paid  money  for  him,  here  add  counts  for  goods  sold,  <f*c,  by  the  pit,  a* 
executor,  ante,  497—408;  and,  if  the  deft,  has  received  money  sice  the  death  of  testator, 
add  a  count  for  money  had  and  received  to  the  pit's  use,  as  executor,  2  Chit  PL  107.) 

ACCOUNT  STATED  WITH  PLT.  AS  EXECUTOR. 

O 

And  whereas,  also  the  said  deft  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at,  &c., 
aforesaid,  accounted  with  the  said  pit.,  as  executor  aforesaid,  of  and  concerning  divers 
other  sums  of  money  from  the  said  deft  to  the  said  pit  as  executor  as  aforesaid,  before 
that  time,  (or, "  to  the  said  E.  F.  in  his  lifetime,"  and  which  is  preferable,  if  the  claim  arose 
in  the  testator's  lifetime,  on  account  of  costs,  should  the  pit  not  succeed,  see  ante,  496) 
due  and  owing,  and  then  in  arrear  and  unpaid ;  and,  upon  that  accounting,  the  said  deft, 
was  then  and  there  found  to  be  in.  arrear  and  indebted  to  the  said  pit,,  as  executor  as 
aforesaid  (or,  "to  the  said  E.  F.,  in  his  lifetime,")  in  the  further  sum  of  JS— ,  of  like  law- 
ful money,  and,  being  so  found  in  arrear  and  indebted,  he,  the  Baid  deft,  in  considera- 
tion .thereof,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at,  &&,  aforesaid,  un- 
dertook, *and  then  and  there  faithfully  promised  the  said  ph.,  as  executor  as  [*601  J 
aforesaid,  to  pay  him  the  said  sum  of  money  last  mentioned,  whenever  after- 
wards he,  the  said  deft,  should  be  thereunto  requested.  Yet  the  said  deft,  not  regarding 
his  said  several  two  last-mentioned  promises  and  undertakings  (this  should  agree  with 
the  number  of  counts  in  which  the  promises  are  laid  to  the  pit.,)  so  by  him  in  manner  and 
form  aforesaid  made,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  defraud  "the  said  pit,  as  executor  as  aforesaid,  in  this  respect,  hath  not  yet  paid 
the  several  sums  of  money  in  the  said  last  mentioned  two  counts  specified  (according  to 
the  counts  in  which  the  promises  are  laid  to  pit.,)  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  pit,  executor  as  aforesaid  (although  often  requested  so  to  do;)  but  the 
said  deft  to  pay  the  same,  or  any  part  thereof,  bath  hitherto  altogether  refused,  and  still 
doth  refuse,  to  the  damage,  &c  (as  ante,  400,  adding  profert.) 
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BT  SURVIVING  EXECUTOR. 

(In  an  actum  at  the  suit  of  a  surviving  executor,  describe  him  accordingly  im  the  be- 
ginning', and  conclude  as  follows :)  Yet  the  mid  deft.,  not  regarding,  &c,  but  contriving, 
&c,  to  deceive  and  defraud  the  said  E.  F.  in  bis  lifetime,  and  the  said  pit  and  one  G.  H. 
in  his  lifetime,  now  deceased,  and  whom  the  said  pit  hath  survived  (which-said  pit  and 
G.  H.,  m  the  lifetime  of  the  said  G.  H.,  were  executors  of  the  last  will  and  testament  of 
the  said  B.  F.,  deceased,)  after  the  death  of  the  said  E.  F.,  and  the  said  pit,  as  surviving 
^executor  as  aforesaid,  since  the  death  of  the  said  G.  H.,  in  this  behalf,  hath  not  as  yet 
paid  to  them,  or  any  or  either  of  them,  the  said  several  sums  of  money,  or  any  or  either 
of  them  or  any  part  thereof  (although  often  requested  so  to  do;)  but  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  amid 
pit,  surviving  executor  as  aforesaid,  the  damage  of  the  said  pit  as  surviving  executor 
as  aforesaid,  of  d£— ;  and  therefore  he  brings  his  suit,  &c  {Add  prof ert  by  a  surviv- 
ing executor,  as  ante,  499.)    Pledges,  &c 

BT  HUSBAND  AND  WIFB,  EXECUTRIX  BEFORE  MARRIAGE. 

to  wit)  A.  R  and  C,  his  wife  (which  said  C.  is  executrix  of  the  last  will  and 

testament  of  D.,  deceased ;)  complains  of  E.  F.,  being,  &c,  for  that  whereas  the  said  E. 
F.,  on,  dec.,  at,  die.,  was  indebted,  &c.  (as  in  the  common  case  at  the  suit  of  an  executor.') 
Yet  the  said  £.  F.  not  regarding,  &c,  but  contriving,  &c,  to  deceive  and  defraud  the  amid 

D.  in  his  lifetime,  and  the  said  C-,  as  executrix  as  aforesaid,  after  the  death  of  the  said 
D.,  and  whilst  she  was  sole  and  unmarried,  and  the  said  A.  B.  and  C,  his  wife,  as  exe- 
cutrix aforesaid,  since  their  intermarriage,  in  this  behalf,  bath  not  as  yet  paid  to  them, 
or  any  or  either  of  them,  the  said  several  sums  of  money,  or  any  part  thereof  (although 
•Hen  requested  so  to  do;)  but  he  to  do  this  bath  hitherto  wholly  refused,  and  still  refase* 
to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  R.  and  C,  his  wife,  executrix  as  afore- 
said, or  to  either  of  them,  to  the  damage  of  the  said  A.  B.  and  C,  his  wife,  aa  executrix 
as  aforesaid,  of  j£— • ;  and  therefore  they  bring  their  suit    {Add  profert  and  pledges.) 

DECLARATION  BY  All  ADMINISTRATOR  ON  PROMISES  TO  INTESTATE. 

(Commencement  as  antd  499.)  For  that  whereas  the  said  C.  D.,  deft,  in  the  lifetime 
of  the  said  £.  F.,  on,  &c.,  at,  dec,  was  indebted  to  the  said  E.  F.,  &c  (as  in  the  case  of 
an  executor,  as  ante,  500 ;)  and  being  so  indebted,  &c  (laying  the  promises  to  the  send 

E.  F.  in  his  lifetime,  and  the  branch  will  be  as  ante,  500.) 

THE  LIKE  ON  PROMISES  TO  PLT. 

(It  may  be  advisable  here  i*  add  counts  on  promises  to  the  administrator  as  such,  and 
which  wiU  run  as  m  the  precedent,  ante,  500,  using  the  word  "  administrator,14  insteadef 
"  executor.")  To  the  damage  of  the  said  A.  &,  as  administrator  as  aforesaid,  of  £  ; 
and  therefore  he  brings  his  suit,  &c.  (and  the  profert  is  as  ante,  499.) 

BT  A  SURVIVING  AIMHNIBTRATOR. 

(ff  the  pit.  be  an  administrator  with  the  wiU  annexed,  or  durante  minore  elate  of  an 
executor,  or  next  of  kin,  he  must  be  described  accordingly,  as  in  the  letters  of  adminis- 
tration ;  and,  in  the  latter  case,  at  the  end  of  the  declaration,  there  must  be  an  averment 

that  the  executor  or  next  of  kin  is  under  age.  In  an  action  at  the  suit  of  a 
[~*5023  surviving  administrator,  describe  him  accordingly  throughout,  and+conclude 

as  in  the  precedent,  ante,  501,  at  the  suit  of  a  surviving  executor,  mutatis 
mutandis. 

BT  AN  ADMINISTRATOR  DB  BONIS  NON,  WITH  WILL  ANNEXED. 

— —  (to  wit  A.  B.,  administrator  of  all  and  singular  the  goods,  chattels,  and  cre- 
dits, which  were  of  B.  F.,  deceased,  at  the  time  of  bis  death,  left  nnadministered  by  G. 
H.  in  bis  lifetime,  now  deceased,  and  which  said  G.  H.  in  his  lifetime,  and  at  the  time  of 
his  death,  was  executor  of  the  last  will  and  testament  of  the  said  &  F.,  deceased,  with 
the  will  of  the  said  E.  F.,  deceased,  annexed,  complains  of  C.  D.,  being,  &c,  for  that 
whereas  the  said  deft,  on,  &c,  at,  &c,  was  indebted,  dux  (as  usual ;)  yet  the  said  deft, 
not  regarding,  &c.,  but  contriving,  dtc,  to  deceive  and  defraud  the  said  £.  F.  in  hislnV 
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time*  and  the  said  6.  H.  in  his  lifetime,  now  deceased,  and  which  said  G.  H.  in  his  life- 
time, and  at  the  time  of  his  death,  was  executor  of  the  last  will  and  testament  of  the  said 
£.  F.,  deceased,  and  the  said  pit,  after  ihe  death  of  the  said  G.  H.  (to  Which'  said  pit, 
after  the  respective  deaths  of  the  said  E.  F.  and  G.  H.,  to  wit,  on,  &c.,at  &c.,  aforesaid, 
administration  of  all  and  singular  the  goods,  chattels,  and  credits,  which  were  of  the  said 
£.  F.,  deceased,  at  the  time  of  his  death  left  unad ministered  by  the  said  G.  H.  deceased, 
executor  as  aforesaid,  with  the  will  of  the  said  E.  F.  annexed,  by  Charles,  by  Divine  Pro- 
vidence, Archbishop  of  Canterbury,  primate  of  all  England,  and  metropolitan,  in  due  form 
of  law,  was  granted,)  in  this  behalf*  hath  not  as  yet  pajd  to  them,  or  any  or  either  of 
them,  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof 
(although  often  requested  so  to  do;)  but  he  so  to  do  hath  hitherto  wholly  refused,  and 
■till  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  pit,  administrator  as  afore- 
said, to  the  damage  of  the  said  pit,  as  administrator  as  aforesaid,  of  X— -;  and  there- 
fore he  brings  his  suit,  &c.    (Ad4  profert  of  letters  of  administration.) 

See  forms  of  indebitatus  assumpsit  by  a  surviving  executor,  2  Chit  Pi.  104;  by  hus- 
band and  wife,  executrix  before  marriage,  ib.,  105;  by  husband  and  wife,  executrix  after 
marriage,  ib.;  by  a  surviving  administrator,  to.,  110;  by  administrator  durante  minors 
<etatey  ib.  110;  by  husband  and  wife,  administratrix,  &c.  ib.t  112;  declaration  by  an  ex- 
ecutor to  recover  expenses  of  a  party-wall,  ib.,  250.  See,  also,  forms  of  declaration  by 
an  executor  or  administrator  of  payee  of  a  note  against  the  maker,  to.,  140;  and  the  like 
on  a  promise  after  the  death,  to. ;  by  executor  or  administrator  of  payee,  Ac.,  against 
acceptor,  to.,  165;  by  executor  of  payee  against  drawer,  where  a  bill  due  after  the  death, 
to.,  166. 

DECLARATION  BY  EXECUTOR  OF  OBLIGEE  ON  A  BOND  AGAINST  OBLIGOR. 

Middlesex  (to  wit)  A.  R,  executor  of  the  last  will  and  testament  of  E.  Fn  deceased, 
complains  of  C.  D.,  of  a  plea,  that  he  render  to  him  the  sum  of  £100,  of  lawful  money 
of  Great  Britain,  which  the  said  C.  D.  unjustly  detains  {ante,  498)  from  him;  for  that 
whereas  the  said  deft,  in  the  lifetime  of  the  said  E.  F.,  since  deceased,  to  wit,  on,  die, 
at,  &c.,  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the 
court  of  our  said  lord  the  king  before  the  king  himself  here,  the  date  whereof  is  the  same 
day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  E. 
F.  in  the  said  sum  of  JB100  above  demanded,  to  be  paid  to  the  said  E.  F.,  or  his  certain 
attorney,  executors,  administrators,  or  assigns,  when  be,  the  said  deft,  should  be  there* 
unto  afterwards  requested.  Yet  the  said  deft  (although  often  requested  so  to  do,)  hath 
not  as  yet  paid  the  said  sum  of  £100,  above  demanded,  or  any  part  thereof,  to  the  said 
E.  F.  in  his  lifetime,  or  to  the  said  pit.,  executor  as  aforesaid,  since  the  death  of  the 
said  EL  F.,  but  to  pay  the  same,  or  any  part  thereof,  to  the  said  E.  F.  in  his  lifetime,  or 
the  said  A.  fi.,  executor  as  aforesaid,  since  tbe  death  of  the  said  E.  F.,  the  said  deft  hath 
hitherto  wholly  refused,  and  still  doth  refuse,  to  pay  the  same,  or  any  part  thereof,  to 
the  said  pit,  executor  as  aforesaid,  to  tbe  damage  of  the  said  pit,  as  executor  as  aforesaid, 
of  £ — ;  and  therefore  he  brings  bis  suit,  dtc.  {Add  profert  and pledges,  see  ante,  "Bond.") 

*See  declaration  in  debt  by  an  administrator  of  the  obligee,  2  Chit  PI.  466.     [*503] 

*         COUNT  BV  EXECUTOR  IN  TROVER,  AND  CONVERSION  BEING  AFTER  TESTATOR'S  DEATH. 

And  whereas,  also,  the  said  pit,  as  executor  as  aforesaid,  afterwards,  and  after  the 
death  of  the  said  E.  F.,  to  wit,  on,  &c.,  at,  &c.,  was  lawfully  possessed  of  divers  other 
goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  de- 
scription, and  value,  as  those  in  the  said  first  count  mentioned,  as  of  his  property,  as 
such  executor  as  aforesaid ;  and  being  so  possessed  thereof,  he,  the  said  pit,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.,  aforesaid,  casually  lost  the  said  last-men- 
tioned goods  and  chattels  out  of  his  possession,  and  the  same  then  and  there  came  to  the 
possession  of  the  said  deft  by  finding.  Yet  the  said  deft,  well  knowing  the  said  last- 
mentioned  goods  and  chattels  to  be  the  property  of  the  said  pit,  as  such  executor  as 
aforesaid,  and  of  right  to  belong  and  appertain  to  the  said  pit,  as  such  executor,  but 
contriving  and  fraudulently  intending  to  deceive  and  defraud  the  said  pit,  as  such  ex- 
ecutor as  aforesaid,  in  this  behalf,  hath  not  as  yet  delivered  the  said  last-mentioned  goods 
and  chattels,  or  any  part  thereof,  to  him,  the  said  pit  (although  often  requested  so  to  do,) 
and  bath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neglects  and  refuses, 
so  to  do,  and  afterwards,  to  wit,  on,  &c,  last  aforesaid,  at,  &c.,  aforesaid,  converted  and 
disposed  of  the  said  last-mentioned  goods  and  chattels  to  his  own  use. 
VOL.  i.  72 
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See  other  count*  on  a  trover  and  conversion  in  testator's  lifetime,  2  Chit  PI.  888;  on 
a  trover  in  his  lifetime,  and  conversion  after  the  death,  to.;  and  see  form  for  trover  by 
an  administrator,  i6.y  840.  , 


Evidence  for  Plaintiff. 

The  cause  of  action  must  be  proved  as  in  ordinary  cases :  as  to  evi- 
dence in  ejectment  by,  see  ante,  460-1. 

The  pit's  character  of  executor  or  administrator  must  be  proved,  except 
where  it  is  admitted  by  the  deft's  plea,  as  by  non-assumpsit  to  an  action 
on  promises  to  the  intestate,  when  the  production  of  the  letters  of  admin- 
istration cannot  be  insisted  on,  even  though  they  be  not  properly  stamped, 
Thynne  v.  Protheroe,  2M.&S,  553 ;  nor,  after  such  plea,  Will  the  deft 
be  allowed  to  show  that  the  supposed  intestate  has  made  a  will,  Mar*- 
field  v.  Marsh,  2  Ld.  Raym.  824 ;  and  the  plea  of  non  est  factum  on  a 
bond  to  the  intestate  admits  pit's  title  as  administrator :  Gidley  v.  Wil- 
liams, 1  Salk.  36;  Com.  D.  Pleader,  2  D.  10.  This  admission  only 
arises,  however,  where  the  title  of  the  executor  or  administrator  is  suffi- 
ciently stated,  as  the  plea  merely  admits  the  title  as  alleged :  Adams  v. 
Savage,  6  Mod.  134.  The  plea  of  the  general  issue  will  not  be  an  admis- 
sion of  the  title  of  the  executor,  if  the  cause  of  action  have  accrued  subse- 
quently to  the  letters  of  administration  being  granted,  as  in  trover,  on  the 
possession  of  the  testator,  and  conversion  in  the  time  of  the  pit:  Hunt  v. 
Stephens,  -3  Taunt  113;  see,  however,  Watson  v.  King,  2  Camp.  272. 
In  such  case,  strict  proof  of  title  will  be  necessary,  Mearsfield  v.  Marshy 
2  Ld.  Raym.  824,  except  where  the  executor  has  actual  possession  of  the 
goods,  which  alone  is  prima  fade  evidence  of  property :  Blackham's 
case,  1  Salk.  290 ;  Basset  v.  Maynard,  Cro.  E.  819 ;  2  Saund.  47.  If  the 
executor  sue  in  his  own  right,  no  proof  of  his  being  executor  need  be 
adduced,  Com.  D.  Pleader,  2  D.  1,  Homsay  v.  Dimmocke,  Vent  119, 
Wallisv.  Lewis,  2  Ld.  Raym.  1215;  the  naming  himself  as  executor, 
when  he  sues  in  his  own  right,  will  be  surplusage,  Com.  D.  Pleader, 2  D. 
1 ;  though,  if  the  action  be  in  his  own  name,  but  he  claim  in  his  repre- 
sentative character,  he  must  adduce  proof  of  his  title:  Marsfield  v. 
Marsh,  2  Ld.  Raym.  824. 

The  pit's  character  of  executor  may  be  proved  by  the  probate  of  the 
will  nominating  him  executor :  Coe  v.  Westernham,  2  Selw.  N.  P.  730. 
An  examined  copy  of  the  probate  will  be  evidence  that  the  party  therein  # 
named  is  executor:  Hoe  v.  Nelthorp,  3  Salk.  154;  1  Ld.  Raym.  154, 
s.  c;  R.  v.  Staines,  Skin.  584.  In  the  case  of  the  loss  of  the 
[*504]  probate,  an  exemplification  *under  the  seal  of  the  court  should 
be  granted  in  lieu  thereof:  Shepherd  v,  Shorthose,  1  Str.  412; 
ante.  446. 

The  title  of  the  administrator  may  be  proved  by  the  letters  of  admin- 
istration, or  by  the  original  book  of  acts,  which  directs  the  grant  of  the 
letters  with  the  surrogate's  fiat:  Elden  v.  Kiddell,  8  East,  187;  Garrett 
v.  Lister,  1  Lev.  25 ;  B.  N.  P.  246 ;  2  M.  &  S.  567.  If,  on  production 
of  the  letters,  they  appear  to  be  improperly  stamped,  they  will  be  void, 
Hunt  v.  Stevens,  2  Taunt.  113;  or,  if  they  be  granted  by  a  bishop,  or 
other  inferior  judge,  not  having  jurisdiction  so  to  do,  Com.  D.  Admin.  B. 
5;  but  see  Comber's  case,  9  P.  Wms.  767, 1  Saund.  275,  a.;  or,  if  there 
be  no  bona  notabilia  within  the  province  of  the  archbishop  granting  them, 
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Shaw  v.  Staughton,  2  Lev.  86,  Cora.  D.  Admin.  B.  3 ;  but,  if  the  letters  of 
administration  be  merely  voidable,  the  pit.  wHI  not  be  precluded  from 
recovering,  as,  whete  the  metropolitan  of  a  province  grants  the  letters  of 
administration,  when  the  bona  notabilia  are  within  a  diocese  of  that  pro- 
vince, the  power  to  grant  letters  in  such  case  being  properly  vested  in  the 
bishop  of  such  diocese  :  3  Bac.  Ab.  37;  Com.  D.  Admin.  B.  3.  Where 
an  intestate  has  bona  notabilia  in  two  dioceses  within  the  same  province, 
neither  diocesan  has  power  to  grant  administration,  but  it  must  be  done 
by  the  metropolitan  of  the  province;  though,  if  they  be  within  one  dio- 
cese of  one  province,  and  another  diocese  in  another  province,  the  case  is 
different:  per  curiam,  Stokes  v.  Bate,  5  B.  &  C.  493 ;  Com.  D.  Admin. 
B.  3.  If  a  man  have  bona  notabilia  (that  is,  to  the  value  of  £5)  in  sev- 
eral dioceses  of  the  same  province,  there  must  be  a  prerogative  adminis- 
tration ;  if  in  two  of  Canterbury,  and  two  of  York,  there  must  be  two 
prerogative  administrations ;  and  if  in  one  diocese  of  each  province,  each 
bishop  must  grant  one :  B.  N.  P.  141 ;  Salk.  39.  Debts  on  recognizances, 
statutes,  or  judgments,  are  bona  notabilia,  where  they  are  acknowledged 
or  given.  Com.  D.  Admin.  B.  4 ;  but  simple  contract  debts  are  such  in 
the  province  in  which  the  residence  of  the  debtor  was  when  the  death  of 
the  testator  happened:  ib.  Yeomans  v.  Br  ads  haw,  f&rth.  373;  and  spe- 
cialty debts  are  such  in  the  province  where  they  were  found  at  the  death 
of  the  testator:  Com.  D.  Admin.  B.  4 ;  Cro  .E.  479.  A  lease  for  years  is 
bona  notabilia  where  the  land  is  situate:  ib.  Though  letters  of  admin- 
istration, granted  by  an  inferior  judge,  have  been  deemed  void,  yet,  if  he 
grant  a  probate,  it  has  been  considered  voidable  only:  Comber9 a  case,  1 
P.  Wms.  767;  1  Saund.  275,  a. 

Competency  of  Witnesses. 

A  paid  legatee  is  a  competent  witness  to  increase  the  estate :  Clarke  v 
Gannon,  R.  &  M.  31.  A  person  having  an  unsatisfied  demand  upon  the 
insolvent  estate  of  the  testator  or  intestate,  is  not  a  competent  witness  for 
the  pit.  (executor),  as  he  has  no  means  of  obtaining  any  sort  of  satisfaction 
for  his  debt,  unless  the  pit.  succeed  in  the  action,  when  a  fund  will  be 
created,  out  of  which  he  may  be  satisfied:  Craig  v.  Cundel,  1  Camp. 
381.  In  an  action  by  an  executor  or  administrator,  for  a  debt  due  to  the 
intestate,  a  creditor  of  the  intestate  is  a  good  witness  to  prove  it :  Paul  v. 
Brown,  6  Esp.  Rep.  34.  A  creditor  is  a  competent  witness  for  an  admin- 
istrator, to  prove  due  administration  by  payment  of  a  debt  to  himself: 
Stark.  Ev.  776. 


*  Actions  Against.  [*505] 


Form  of  Remedy,  and  their  Liabilities,  505. 

Form  of  Pleadings,  506, 

Precedents,  508. 

Evidence  for  Plaintiff,  511. 

Evidence  for  Defendant,  513. 


Form  of  Remedy  against,  and  their  Liabilities. 
The  form  of  remedy  against  an  executor  or  administrator,  js,  in  general, 
the  same  as  against  other  parties. 
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In  actions  against  executors,  all  the  defts.  who  are  named  as  executors 
in  the  will,  whether  they  have  proved  the  will  or  not,  may  be  made  defts.; 
but,  if  they  have  proved  the  will,  they  must  be  joined :  Lev.  161.  And 
so,  in  the  case  of  administrators,  all  who  have  administered  must  be 
joined,  Rast.  Ent.  324,  or  the  nonjoinder  is  a  cause  of  abatement :  ib. 
But,  if  an  act  be  done  by  one  executor  only,  he  is  liable  singly,  as  in 
detinue  of  charters,  where  they  came  to  the  hands  of  one  executor  only, 
or  in  dower  against  one  executor  only  as  guardian,  who  alone  possessed 
the  ward:  8  Ed.  3,420. 

Executors  and  administrators  are  liable  as  representatives  of  the  de- 
ceased, whether  expressly  named  or  not,  as  far  as  they  have  assets,  for  all 
his  debts,  covenants,  and  other  contracts :  3  Bac.  Ah.  95.  An  action, 
therefore,  lies  against-  an  executor  for  all  debts  due  from  the  testator  by 
judgment,  statute,  recognizance,  obligation,  or  other  debts  by  record  or 
specialty:  Com.  D.  Admin,,  314;  Off.  Ex.  116.  So,  an  action  lies  on 
inferior  debts  of  record,  as  issues  forfeited,  fines  imposed,  &c.  ib~;  it  also 
lies  on  the  testator's  obligation,  or  on  his  covenant,  as  to  pay  rent,  BiU 
linghurat  v.  Speerman,  Salk.  297,  or  to  repair  premises,  or  on  the  simple 
contract  of  the  testator,  either  in  writing,  or  by  parol,  express  or  implied; 
as,  on  bills,  notes,  dejpt  for  rent  on  a  parol  lease,  Com.  D.  Admin.  B.  14; 
or  assumpsit  for  money  had  and  received  by  the  testator  to  the  pit's 
use,  ib.;  or  for  provisions  furnished  by  a  gaoler  for  the  testator  in  prison, 
9  Co.  876;  or,  as  it  seems,  against  an  executor  on  a  collateral  promise  by 
the  testator,  Com.  D.  Admin,  B.  14;  and  in  all  other  cases  where  the 
cause  of  action  is  founded  on  a  contract. 

An  executor  is  not  liable,  at  law,  to  the  payment  of  a  pecuniary  legacy, 
5  T.  R.  690 ;  but,  if  he,  in  respect  of  a  new  and  sufficient  consideration, 
as  forbearance,  &c.,  expressly  promise  to  pay  the  legacy,  and  such  promise 
,  be  reduced  to  writing,  so  as  to  bring  it  within  the  4th  section  of  the 
Statute  of  Frauds,  both  the  consideration  of  it,  and  the  payment  of  it,  may 
be  enforced  by  action,  ib.,  Pea.  Ev.  73 ;  1  Sound.  210,  a.  1 ;  2  Id.  136 ; 
9  Co.  94.  And  so,  if  he  render  an  account,  and  it  can  be  inferred  he  has 
agreed  to  hold  the  money  as  a  loan,  and  not  in  his  character  of  executor: 
1  Mo.  &  P.  209.  In  some  cases  executors  and.  administrators  render 
themselves  personally  liable,  as,  if  they  make  or  endorse  a  bill  or  note, 
whether  they  represent  themselves  as  "executors",  or  not:  1T.R.  489; 
5  Moo.  282.  If  executors  neglect  to  give  orders  for  the  funeral  of  the 
testator,  and  have  sufficient  assets  for  that  purpose,  they  are  liable  up&n 
an  implied  promise  to  the  person  who  furnishes  the  funeral  in  a  manor 
suitable  to  the  testator's  degree  and  circumstances:  3  Camp.  298. 

Where  the  cause  of  action  is  a  tort,  or  arises  ex  delicto  in  the  life-time 
of  the  testator  or  intestate,  no  action  can  be  supported  against  his  repre- 
sentative, 3  Bl.  Com.  302 ;  and  no  action  lies  against  the  executor, 
[ *506]  where  the  *form  of  the  declaration  must  be  quare  vi  et  armis, 
et  contra  pacem,  or  where  the  plea  must  be,  that  the  testator 
was  not  guilty.  Therefore,  in  the  case  of  injuries  to  the  person,  the 
remedy  determines  on  the  party's  death,  and  no  action  will  lie  for  such 
injuries  against  executors  or  administrators:  1  Saund.  216,  a.  In  the 
case  of  injuries  to  personal  property,  no  action  in  form  ex  delicto,  as 
trover,  case,  or  trespass,  can  be  supported  against  an  executor,  ib.: 
though,  if  the  testator  had  converted  the  property  into  money,  assumpsit 
may  be  supported ;  or,  if  the  money  came  into  the  executor's  possession 
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in  specie,  trover  may  be  maintained  against  him,  though  not  in  his  repre- 
sentative character;  ib.;  Cowp.  371.  An  action  for  negligence  maybe 
supported  against  an  executor  of  an  attorney,  Wilson  v.  Thicker,  D.  & 
R.  C.  30 ;  and  it  is  said,  that  an  action  is  sustainable  against  the  executor 
of  a  carrier  for  the  loss  of  goods,  but  then  it  should  be  framed  in  assump- 
sit :  Powell  v.  Lay  ton,  2  N.  R.  370 ;  1  Chit  PI.  78.  And,  though  debt 
may  be  supported  by  an  executor  for  an  escape  on  final  process,  it  cannot 
against  the  executor  of  a  sheriff  or  gaoler ;  for,  though  the  action  is  not 
in  form  ex  delicto,  it  is  considered  as  founded  on  a  tort,  the  negligence  of 
the  deceased  sheriff,  Dyer,  302, 1  Chit.  PL  78 ;  but,  where  a  sheriff  has 
levied  money  under  an  execution,  and  dies  before  he  has  paid  it  over,  his 
executors  may  be  sued,  either  in  debt  or  sci.fa.  upon  his  return  of  fieri 
feci,  or  by  assumpsit  for  money  had  and  received :  ib.;  Cro.  Car.  639. 
An  action  lies  upon  a  bond,  statute,  or  recognizance  of  the  deceased, 
against  his  executor :  Bac  Ab.  Heir,  F.  But  an  action  cannot  be  sup- 
ported against  an  executor  for  a  penalty  forfeited  by  the  testator  under  a 
penal  stat:  Com.  D.  Mmin.  B.  15.  An  action  on  the  case  lies,  by  the 
custom  of  England,  against  tfflr  executors  of  a  deceased  rector,  &c.  for 
dilapidations:  Tollers  v.  Lawrence,  Willes,*42l.  At  common  law,  no 
executor  was  answerable  for  a  devastavit  by  his  testator,  1  Leon.  241 ; 
but,  by  30  Car.  ^2,  c.  7,  explained  and  made  perpetual  by  4  &  5  W.  &  M. 
c.  24,  8.  12,  executors,  or  administrators  of  an  executor  or  administrator, 
whether  rightful  or  of  his  own  wrong,  who  shall  waste  or  convert  to  his 
own  use,  the  estate  of  his  testator  or  intestate,  shall  be  liable  and  charge- 
able in  the  same  manner  as  their  testator  or  intestate  would  have  been,  if 
they  had  been  living ;  therefore,  where  judgment  is  obtained  against  an 
executor,  who  afterwards  dies,  an  action  lies  on  the  judgment  against  his 
executor  or  administrator,  suggesting  a  devastavit,  by  the  first  executor: 
1  Wils.  258 ;  1  SauncL  219,  c.  d.  In  the  case  of  injuries  to  real  property, 
no  action,  ex  delicto,  can  usually  be  supported  against  the  executor  or  ad- 
ministrator of  the  wrong-doer :  Compere  v.  Hicks,  7  T.  R.  732 ;  1  Saund. 
2.16,  n.  1.  Though,  where  trees  are  taken  away  and  sold  by  the  tes- 
tator, assumpsit  lies  against  his  executor  for  money  had  and  received, 
Utterson  v.  Vernon,  3  T.  R.  549;  or  trover,  if  they  remain  in  specie: 
Cowp.  373,  4. 

The  executor  is  liable  on  contracts  of  the  testator,  although  the  cause  of 
action  accrue  not  till  after  his  death;  as,  on  a  bond  which  becomes  due, 
or  a  note  payable  subsequently  to  that  event :  Com.  D.  Pleader,  2  D.  2. 
Where  the  executor  of  a  lessee  has  assigned  the  term-,  the  lessor  or  his 
assignee,  may  still  maintain  either  debt  or  covenant  against  the  executor 
or  assignee  of  the  term,  at  his  option;  but,  if  he  accept  the  assignee  of  the 
term,  as  his  tenant,  he  can  no  longer  maintain  debt  against  the  executor 
for  rent  subsequently  accruing,  Cro.  E.  715,  Moo.  600,  although  he  may 
maintain  covenant;  and  the  same,  if  the  lessee  himself  had  assigned  the 
term  before  his  death:  1  Sid.  266;  1  Lev.  127. 

Form  of  Pleadings. 

Declaration.']    It  is  usual  to  describe  the  representative  character  of 
the  deft,  in  the  commencement  of  the  declaration,  though  it  is  sufficient  if 
it  appear  in  other  parts  of  the  declaration,  1  Saund.  112,  n.  2;  and, 
in  declaring  against  an  executor  de  son  tort,  he  is  stated  to  be 
executor  of  the  *last  will,  and  testament,  and  in  the  same  man-  [*507] 
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ner  as  a  rightful  executor:  1  Saund.' 265.  In  actions  of  debt  against 
executors  or  administrators  in  that  character,  the  words  u  owes  to"  should 
be  omitted  in  the  commencement :  Com.  D.  Pleader,  2  D.  1,  2.  In  pro- 
ceeding against  an  executor,  a  count  cannot  be  added  which  would  charge 
him  personally,  as  the  judgment  would  in  one  case  be  de  bonis  testatoris, 
and,  in  the  other,  de  bonis  propriis,  2  Saund.  117,  d.;  therefore,  a  count 
cannot  be  supported  against  an  executor  in  that  character,  and  joined  with 
other  counts  against  the  defts.,  in  his  representative  capacity,  for  money 
lent  to,  or  had  and  received  by,  the  deft  as  such:  2  Saund.  117,  d.;  4  T. 
T.  347.  And  a  count  in  assumpsit,  against  husband  and  wife,  who  ad- 
minister with  the  will  annexed,  upon  promises  by  the  testator  to  pay  rent, 
cannot  be  joined  with  counts  upon  promises  by  the  husband  and  wife,  as 
administratrix,  for  use  and  occupation  by  them  after  the  death  of  the  tes- 
tator :  Wigley  v.  Jishton,  3B.&A.  101.  In  an  action  of  covenant  against 
an  executor,  die  pit  may  join  a  breach  by  the  testator,  and  a  breach  since 
his  decease:  Wilson  v.  Wigg,  10  Ea.  313.  But  a  count  on  an  account 
stated  with  an  executor,  for  money  due  fmm  the  testator,  may  be  joined  to 
a  count  on  a  promise  made  by  the  testato^his  being  the  common  mode  of 
declaring  against  executors,  to  waive  the  Statute  of  Limitations:  2  Saund. 
117,  c;  Secar  v.  Atkinson,  4  H.  Bl.  102.  It  has  been  held,  that  a  count 
on  insimul  computassent  of  money  due  from  the  deft  as  executor,  may 
be  joined  with  counts  on  promises  by  the  testator:  for  that,  on  such  a 
count,  the  judgment  will  be  only  de  bonis  testatoris:  Powell  v.  Graham, 
1  Moo.  305;  7  Taunt  580. 

Plea.]  If  the  deft,  be  an  infant,  he  must  plead  by  guardian,  and  not 
by  attorney,  though  he  be  sued  in  his  representative  character,  1  Moo. 
250;  1  Chit.  PI.  399.  The  deft,  may  plead  ne  ungues  executor  or  admin- 
istrator, Com.  D.  Pleader,  2  D.  7, 13;  or,  that  no  assets  have  come  to  his 
hands:  ib.  He  mtist  plead  specially  plene  administravit;  or, plene  ad- 
ministravit praeter,  a  sum  not  sufficient  to  satisfy  debts  of  a  higher  nature, 
as  bonds  outstanding,  or  judgments  recovered  against  the  deceased,  or  the 
deft,  by  third  persons:  1  Saund.  300,  Com.  D.  Pleader,  2  D.  9,  or,  plene 
administravit,  except  a  sum.  ready  to  be  paid  to  the  pit ;  and  the  deft, 
cannot  avail  himself  of  either  of  these  defences  under  the  general  issue: 
Co.  Lit.  283,  a.  But,  under  a  plea  of  plene  administravit,  an  executor 
or  administrator  may  give  in  evidence  a  retainer  for  a  debt  due  to  him- 
self, though  it  is  in  general,  advisable  to  plead  it :  ib.  Where  the  execu- 
tor or  administrator  has  no  ground  on  which  to  dispute  the  pit's  debt,  it 
is,  in  general,  advisable  not  to  deny  it,  Dearne  v.  Grimp,  2  W.  Bl.  R. 
1275;  or,  if  he  cannot  dispute  his  being  executor,  he  should  not  plead  ne 
ungues  executor ;  for,  if  he  do,  and  the  pit.,  on  the  plea  of  plene  adminis- 
travit, take  judgment  of  assets  guando,  and  proceed  to  trial  on  the  other 
issues,  and  they  are  found  for  the  pit,  and  no  issue  which  goes  to  the 
whole  cause  of  action,  is  found  for  the  deft.,  the  deft,  will  be  liable  for 
costs,  Hindsley  v.  Russell,  12  East,  232 ;  but,  not  so,  if  the  pit.  do  not 
take  judgment  of  assets  guando,  and,  on  the  trial,  the  plea  of  plene  ad- 
ministravit is  found  for  the  deft,  Hogg  v.  Graham,  4  Taunt  135,  Ed- 
wards v.  Bethel,  1  B.  &  A.  254;  otherwise  the  deft,  should  move  to  with- 
draw the  pleas  of  the  general  issue  and  ne  ungues  executor:  1  Chit.  PI. 
431.  [In  debt,  on  a  promissory  note,  payable  twelve  months  after  date, 
given  by  the  defendant  (sued  as  executrix  de  son  tort)  to  the  plaintiff,  she 


BXECUTOHS  AND  ADM1NISTRATOR8,  ACTIONS  AGAINST,    507 

pleaded,  that  W.  deceased,  intestate,  was  at  the  time  of  his  death  indebted 
to  the  plaintiff,  who  had  applied  to  her  for  payment,  and  that  in  conside- 
ration of  the  debt  being  unpaid,  and  for  no  other  whatever,  she  at  the 
request  of  the  plaintiff,  made  and  delivered  the  note,  and  that  there  were 
no  executors,  nor  had  any  administration  been  granted  to  the  estate  of 
W.;  replication,  de  injuria:  held,  that  the  plea  was  bad,  as  not  negativing 
assets*  and  in  the  event  of  the  defendant's  afterwards  taking  administra- 
tion, the  note  would  have  the  effect  of  postponing  the  payment  of  the  debt 
for  twelve  months,  and  judgment  non  obstante  veredicto;  but  held  also, 
that  the  defendant  beifig  the  widow  of  the  deceased,  (who  was  a  hair- 
dresser) living  in  the  house  after  his  death,  and  opening  the  shop,  (which 
was  the  entrance  to  the  house,)  and  there  being  no  evidence  of  any  sale  of 
goods  by  her,  or  of  her  doing  more  than  giving  this  note  and  having  the 
goods  valued  preparatory  to  taking  out  administration,  were  not  acts  suffi- 
cient to  constitute  her  executrix  de  son  tort:  Serle  v.  Waterworth,  4  Mees. 
&  W.  9,  and  6  Dowl.  P.  C.  684.  But  judgment  reversed  on  error ;  4 
Mees.  &  W.  795.] 

Replication.]  To  the  plea  of  ne  ungues  executor  or  administrator,  the 
pit.  may  assert  the  fact  of  deft. 's  being  executor  or  administrator.  To  the 
plea  of  plene  administravit,  if  untrue,  the  pit.  should  reply  that  at  the 
time  of  the  exhibiting  the  bill,  or  the  commencement  of  the  suit,  the  deft 
had  assets;  or,  if  assets  have  come  to  his  hands  since  the  commencement 
of  the  suit,  and  before  the  plea ;  or,  if,  at  the  time  the  deft  first  had  notice 
of  the  action,  he  had  assets,  but  unduly  administered  them  afterwards,  the 
facts  may  be  replied  specially:  6  T.  R.  14.  If  the  plea  be 
*plene  administravit,  except  a  sum  not  sufficient  to  satisfy  [#5083 
bonds  or  judgments  outstanding,  the  pit.  may  reply  that  the  deft, 
had  assets  ultra,  or  that  the  judgment  mentioned  in  the  plea  was.  obtained 
or  kept  on  foot  by  fraud,  which  the  deft,  is  bound  to  traverse  in  his  rejoin- 
der :  and,  on  this  issue,  the  pit.  may  either  give  in  evidence  that  the  debt 
was  not  a  just  one,  or  that  less  is  due  than  the  sum  for  which  judgment  is 
given :  2  Saund.  50,  n.  And,  in  answer  to  the  latter  evidence,  which  is 
prima  facie  proof  of  fraud,  the  deft,  may  show  that  the  judgment  was 
entered  for  more  than  was  due  by  mistake:  Pease  v.  Nay  lor,  5  T.  R.  80. 
If  a  judgment  is  pleaded,  and  per  fraudem  replied  upon  which  issue  was 
taken,  and  it  appears  in  evidence  that  the  creditor  was  willing  to  take  less 
than  is  recovered,  it  is  proof  of  fraud;  but,  if  it  be  shown  that  the  admin- 
istrator had  not  assets  to  pay  that  sum,  it  is  no  fraud :  per  cur.  Parker  v. 
At  field,  1  Salk.  321.  If  the  deft,  plead  several  judgments  recovered  against 
himself,  to  which  the  pit.  replies  fraud,  it  will  entitle  the  pit  to  a  general 
judgment,  if  he  can  avoid  any  one  of  them;  for  a  judgment  recovered 
against  an  executor  being  an  admission  of  assets,  if  any  one  of  the  judg- 
ments be  falsified,  the  deft  admits  by  his  plea  that  he  has  more  assets 
than  will  satisfy  the  other  judgments,  by  as  much  as  the  judgment  so  fal- 
sified amounts  to:  1  Saund.  337,  a.  (n.)  When  the  judgments  or  debts 
pleaded  are  upon  penalties,  it  seems  the  right  of  replying  is  to  say  that  the 
creditor  would  have  accepted  the  less  sum,  but  the  deft  either  would  not 
pay,  or  had  paid  them,  but  kept  the  judgments  or  bonds  on  foot  by  fraud 
and  covin;  and  the  pit.,  on  the  issue  joined  thereon,  may  give  in  evidence 
such  matter  as  will  serve  to  avoid  the  penalties :  1  Saund.  334,  n.  citing 
Tanson  v.  Hart,  3  Lev.  368 ;  Sell  v.  Bolton,  1  Lutw,  450.    If  the  pit 
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cannot  deny  the  plea  ofplene  administratrix  he  should  pray  judgment  of 
assets,  quando  decider inty  either  generally  or  specially;  as,  "  which,  after 
satisfying  the  moneys  due  on  the  outstanding  judgments,  bonds,  &c,  men- 
tioned in  the  deft.'s  plea,f  shall  come  to  the  deft.'s  hands  as  executor,  &c., 
to  be  administered :"  Com.  D.  tit.  Pleader,  2  D.  9.  Or,  tfplene  admims- 
travit  prater  a  sum  acknowledged  to  be  in  hand,  has  been  pleaded,  the 
pit.  should  pray  and  take  judgment  pro  tanto9  and  of  assets  quando  acci- 
derinty  as  to  the  residue,  in  case  the  plea*  be  true. 


Precedents. 

The  mode  of  framing  the  commencement  of  declarations  against  executors  and  adn 
istrators  may  be  collected  from  the  precedents  at  the  suit  of  them,  ante,  499,  mutatis 
mutandis.    Omit  the  words  "  owes  to'1  in  a  declaration  of  debt 

DECLARATION  IN  K.  B.  AGAINST  AN  EXECUTOR,  FOR  WORK,  &C.,  FOR  TESTATOR,  ON  PROM1SBB 

BY  HIM. 

Ellenborongh.  Easter  Term,  9  Geo.  4. 

Middlesex  to  wit.  A.  B.  complains  of  C.  D.,  executor  of  the  last  will  and  testament 
of  £.  F.  deceased,  being  in  the  custody,  &&,  for  that  whereas  the  said  E.  F.  in  his  life- 
time, to  wit,  on,  &c,  at,  &c.,  was  indebted,  &c.,  and,  being  so  indebted,  &c.  (laying  Ike 
promise*  by  the  testator.)  Yet  the  said  E.  F.  in  his  lifetime,  and  the  said  deft,  as  exe- 
cutor as  aforesaid,  since  the  death  of  the  said  E.  F.,  not  regarding,  &&,  bat  contriving, 
&c,  have  not,  nor  hath  either  of  them,  yet  paid  the  several  sums  of  money,  or  any  or 
either  of  them,  or  any  part  thereof,  to  the  said  pit,  (although  often  requested  so  to  do,) 
but  to  pay  the  same,  or  any  part  thereof,  the  said  pit,  the  said  E.  F,  in  his  lifetime, 
wholly  refused,  and  the  said  deft.,  as  executor  as  aforesaid,  bath,  ever  since  the  death  of 
the  said  E.  F.,  hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the  said 
pit  of  £ — ;  and  therefore  he  brings  his  suit,  &c    Pledges,  &c. 

DECLARATION  AGAINST  All  RXBOUTOR  OR  PROMISES  BY  HIM. 

And  whereas,  also,  the  said  E.  F.  deceased,  in  bis  lifetime,  to  wit,  on,  fte. 
f*609]  aforesaid,  at,  &c.,  aforesaid,  was  indebted  to  the  said  pit  in  the  further  *sum 
of  £— ,  of  like  lawful  money,  for  divers  goods,  wares,  and  merchandise,  by 
the  said  pit  before  that  time  sold  and  delivered  to  the  said  E.  F.,  since  deceased,  and  at 
his  like  special  instance  and  request  (or  as  the  plea  is.)  And  the  said  sum  of  money  in 
this  count  mentioned  being  and  remaining  wholly  due  and  unpaid,  the  said  deft,  execu- 
tor as  aforesaid,  in  consideration  thereof,  afterwards,  and  after  the  death  of  the  said  E. 
F.,  to  wit,  on,  &c.,  at  &C  aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  pit  to  pay  to  him  the  said  sums  of  money  in  this  count  mentioned,  when  he,  the 
said  deft,  as  executor  as  aforesaid,  should  be  thereunto  afterwards  requested.  And 
whereas,  also,  the  said  deft,  as  executor  as  aforesaid,  afterwards,  and  after  the  death  of 
the  said  E.  F.f  to  wit,  on,  &c,  last  aforesaid,  at  &c.,  aforesaid  accounted  with  the  pit  of 
and  concerning  divers  other  sums  of  money  from  the  said  deft,  as  executor  as  aforesaid, 
to  the  said  pit,  before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid;  and, 
upon  that  accounting,  the  said  deft,  as  executor  as  aforesaid,  was  then  and  there  found 
to  be  in  arrear  and  indebted  to  the  said  pit  in  the  further  sum  of  £ — ,  of  like  lawful 
money,  and,  being  so  found  in  arrear  and  indebted,  and  the  said  last-mentioned  sum  of 
money  being  and  remaining  wholly  unpaid,  he  and  the  said  deft,  as  executor  as  afore- 
said, in  consideration  thereof,  afterwards,  to  wit  on,  &c.,  last  aforesaid,  at  &&,  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said  pit,  to  pay  him  the  said 
sum  of  mouey  last-mentioned,  whenever*  afterwards  he,  the  said  deft,  as  executor  as 
aforesaid,  should  be  thereunto  requested.  Yet  the  said  deft.,  executor  as  aforesaid,  not 
regarding  his  said  several  promises  and  undertakings,  so  by  him  in  manner  and  form 
aforesaid  made,  but  contriving  and  fraudulently  intending  craftilv  and  subtly  to  deceive 
and  defraud  the  said  pit  in  this  respect  hath  not  yet  paid  the  said  several  sums  of  money 
in  the  said  last  two  counts  mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  to 
the  said  pit  (although  often  requested  so  to  do,)  but  the  said  deft,  executor  as  aforesaid, 
to  pay,  the  same,  or  any  part  thereof,  hath  hitherto  wholly  refused,  and  still  doth  refuse, 
to  the  damage  of  the  said  pit  of  £—\  and  therefore  he  brings  his  suit,  &c  Pledges,  4c 
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DECLARATION  AGAINST  AN  ADMINISTRATOR. 

Middlesex  (tq  wit)  A.  8.  complains  of  C.  D.,  administrator  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  of  E.  F.  deceased,  at  the  time  of  his  death,  who 
died  intestate,  being,  &c,  for  that  whereas  the  said  E.  F.,  in  his  lifetime,  to  wit,  on,  &c, 
at,  &cM  was  indebted,  dtc,  (laying'  the  promises  by  the  deceased,  in  the  same  mode  as  in 
last  precedent  but  one.)  Yet  the  said  E.  F.  in  his  lifetime,  and  the  said  deft,  administra- 
tor as  aforesaid,  after  the  death  of  the  said  E.  F.,  not  regarding,  &c.,  but  contriving,  &c. 
to  deceive  and  defraud  the  said  pit  in  this  behalf,  have  not,  nor  hath  either  of  them,  as 
yet  paid,  &c.  (although  often  requested  so  to  do,)  but  to  pay  the  same,  or  any  thereof,  to 
the  said  pit  the  said  E.  F.,  in  bis  lifetime,  wholly  refused,  and  the  deft,  administrator  as 
aforesaid,  hath,  ever  since  the  death  of  the  said  E.  F„  hitherto  wholly  refused  and  still 
refuses  so  to  da 

DECLARATION  AGAINST  AM  ADMINISTRATOR  OB  BONIS  WON. 

— —  (to  wit)  A.  B.  complains  of  C.  D.,  administrator  of  all  and  singular  the 
goods,  chattels,  and  credits,  which  were  of  E.  F.,  deceased,  at  the  time  of  his  death  left 
unadministered  by  G.  H.  in  bis  lifetime,  now,  also  deceased  (and  which  said  G.  H.  in 
his  lifetime,  and  at  the  time  of  his  death  was  executor  of  the  last  will  and  testament  of 
die  said  E.  F.  deceased,)  with  the  will  of  the  said  E.  F.  annexed,  being,  &&,  for  that 
whereas  the  said  E.  F.  in  his  lifetime,  to  wit,  on,  &c,  at,  &c.,  was  indebted,  &c.  Yet 
the  said  E.  F.  in  his  lifetime,  and  the  said  G.  H.  in  his  lifetime,  now  deceased,  after  the 
death  of  the  said  E.  F.  and  which  said  G.  H.  in  his  lifetime,  and  at  the  time  of  his  death, 
was  executor  of  the  last  will  and  testament  of  the  said  E.  F.,  deceased,  and  the  said  deft, 
administrator  as  aforesaid,  after  the  death  of  the  said  G.  H.,  not  regarding,  &c,  have  not, 
nor  have,  nor  hath  any  or  either  of  them,  as  yet  paid,  &c.  (although  often  requested  so 
to  do,)  but  to  pay  the  same  or  any  part  thereof,  to  the  said  ph.,  the  said  E.  F.,  in  his 
lifetime,  and  the  said  G.  H.  executor  as  aforesaid,  in  his  lifetime,  and  after 
the  death  of  the  said  E.  F.  respectively  ^refused ;  and  the  said  deft.,  adminis-  f*510"J 
trator  as  aforesaid,  hath,  ever  since  the  death  of  the  said  G.  H.,  hitherto 
wholly  refused,  and  still  refuses  so  to  do,  to  the  damage,  ate. 

REPLICATION  THAT  DDT.  W  EXECUTOR. 

(Precludi  non,  as  post,  "Replication.")  Because  he  saith,  that  the  said  deft.,  at  the 
time  of  .exhibiting  of  the  said  bill  of  him,  the  said  pit,  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  executor  of  the  last  will  and  testament  of  the  said  E.  F.,  deceased, 
and  hath  administered  divers  goods  and  chattels,  which  were  of  the  said  6.  F.  deceased, 
at  the  time  of  his  death,  as  executor  of  the  last  will  and  testament  of  the  said  E.  F.,  to 
wit,  at,  &c,  aforesaid ;  and  this  he,  the  said  pit,  prays  may  be  inquired  of  by  the  coun- 
try, &c. 

REPLICATION  TO  PLRNB  ADMINIftTRAVlT,  THAT  DEFT.  HAD  ASSETS. 

(Precludi  turn,  as  post,  "Replication"')  Because  he  saith,  that  the  said  deft., on  the 
day  of  exhibiting  the  bill  of  him,  the  said  pit  in  this  behalf,  had  divers  goods  and  chat- 
tels which  were  of  the  said  E.  F.,  deceased,  at  the  time  of  his  death,  in  the  hands  of 
him,  the  said  deft  as  executor  (or,  "administrator")  as  aforesaid,  to  be  administered,  of 
great  value,  to  wit,  of  the  value  of  the  damages  sustained  by  him,  the  said  pit,  by  rea- 
son of  the  premises  in  the  said  declaration  mentioned,  and  wherewith  the  said  deft.,  as 
executor  (or,  "  administrator")  as  aforesaid,  could,  and  might,  and  ought  to  have  satisfied 
.those  damages;  and  this  he,  the  said  pit,  prays  may  be  inquired  of  by  the  ooontry,  Ac. 

REPLICATION  THAT,  AFTER  EXHIBITING  OF  THE  BILL,  AND  BEFORE  PLEA,  ASSETS  CAME  TO 

DEFT.'S  HANDS. 

(Precludi  non,  as  post,  "Replication")  Because  be  saith,  that  he  exhibited  his  bill 
in  this  suit  against  the  said  deft.,  as  executor  as  aforesaid,  heretofore,  that  is  to  say, 
upon,  dec.,  and  that,  after  the  exhibiting  the  said  bill,  and  before  the  time  of  pleading 
the  said  plea  of  the  said  deft,  to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  pleadinr  the  said  plea,  divers  goods  and  chattels, 
which  were  of  the  said  E.  F.,  at  the  time  of  his  death,  of  great  value,  to  wit,  of  the 
vol.  i.  73 
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value  of  the  said  damages  in  the  said  declaration  mentioned,  came  to  and  were  in  the 
hands  of  the  said  deft,  as  executor  as  aforesaid,  to  be  administered,  to  wit,  at,  &e., 
aforesaid,  and  wherewith  he  could  and  might  and  ought  to  have  satisfied  the  damages 
aforesaid,  and  this  he,  the  said  pit,  is  ready  to  verify ;  wherefore  he  prays  judgment 
and  his  damages  aforesaid,  to  be  levied  of  the  said  goods  and  chattels,  which  were  of 
the  said  E.  F.,  at  the  time  of  his  death,  which  have  so  come  to  the  hands  of  the  said 
deft,  as  executor  as  aforesaid,  to  be  administered  since  the  exhibiting  of  the  bill 
aforesaid,  &c. 

See  other  forms  of  declaration  against  a  surviving  executor,  2  Chit  PL  106;  against 
a  surviving  administrator,  ib.,  Ill;  against  husband  and  wife, executrix  before  marriage, 
to.  109 ;  against  husband  and  wife,  executrix  after  marriage,  ib.;  against  husband  and 
wife,  administratrix  before  marriage,  ib.  114 ;  against  husband  and  wife,  administratrix 
after  marriage,  ib.;  against  executor  on  promise  to  pay  legacy  in  consideration  of  for- 
bearance, ib.,  245;  against  executor  or  administrator  of  maker  of  note,  tk,  142;  against 
executor  or  administrator  of  acceptor,  to.  167;  against  executor  of  obligor  of  bond,  *&, 
468;  against  administrator  of  obligor,  ib. 

PLKA  OF  DETT.  KB  UNQUBS  KXJDODTOE. 

(Actio  nan,  post,  "Plea")  Because  he  says  that  be,  the  said  deft.,  never  was  executor 
of  the  last  will  and  testament  of  the  said  £.  F.,  deceased,  nor  ever  administered  any  of 
the  goods  and  chattels  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of  his  death, 
as  executor  of  the  last  will  and  testament  of  the  said  £.  F.,  deceased,  in  manner  and 
form  as  the  said  pit  hath  above  in  his  said  declaration  in  that  behalf  alleged.  And  this, 
&c.    (Conclude  with  a  verification,  as  post,  "Plea*") 

DKTT.  JIB  UMQUES  ADMOnST&ATOm. 

(Actio  non.)  Because  he  says  that  be  is  not,  nor  ever  hath  been  administrator  of  the 
goods  or  chattels,  rights  or  credits,  which  were  of  the  said  E.  F.,  deceased,  in  manner 
and  from  as  the  said  A.  B.  hath  above  in  his  said  declaration  in 'that  behalf  alleged. 
And  this,  &c.    (Conclude  with  a  verification,  as  post,  "Plea.") 

[*511]|  *PLBNB  ABMUflSTEAVTT. 

(Actio  non.)  Because  he  says,  that  he  hath  fully  administered  all  and  singular  the 
goods  and  chattels,  which  were  of  the  eaid  E.  F.,  deceased,  at  the  time  of  his  death,  and 
which  have  ever  come  to  the  hands  of  him,  the  said  deft,  as  executor  (or,  "as  adminis- 
trator") as  aforesaid,  to  be  administered,  to  wit,  at,  &c.,  aforesaid,  and  that  he,  the  said 
deft  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said  A.  R  in  this  behalf  (or,  if 
in  C.  P.,  or  by  original,  "at  the  time  of  the  commencement  of  this  suit,'*)  or  at  any 
time  since,  had  any  goods  or  chattels,  which  were  of  the  said  E.  F.  deceased,  at  the 
time  of  his  death,  in  the  hands  of  him,  the  said  deft,  as  executor  (or,  Mas  administra- 
tor") as  aforesaid,  to  be  administered.  And  this,  &c  (Conclude  wtik  a  verification,  as 
post,  "Pleas.") 

PLBNB  ADMIHISTRAVIT  PBJBTER. 

(Actio  non.)  Except  as  to  the  sum  of  £ — ,  because  he  says  that  he,  the  said  deft, 
hath  fully  administered  all  and  singular  the  goods  and  chattels,  which  were  of  the  said 
E.  F.,  deceased,  at  the  time  of  his  death,  ami  which  have  ever  come  to  the  hands  of 
him,  the  said  deft,  to  be  administered,  except  goods  and  chattels  of  the  value  of  J&— » 
(or,  "  except  the  said  sum  of  £— ")  to  wit,  at,  £c,  aforesaid,  and  that  he,  the  said  deft, 
hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said  A  B.  in  this  behalf,  (or,  if  in  ' 
C.  P.,  or  by  original,  "at  the  time  of  the  commencement  of  this  suit,")  or  at  any 
time  since,  had  any  goods  or  chattels,  which  were  of  the  said  E.  F.,  deceased,  at  the 
time  of  his  death,  in  his  hands  to  be  administered,  except  the  said  goods  and  chattels  of 
the  value  aforesaid  (or,  "of  the  said  sum  of  £— ,")  and  this  he,  the  deft,  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  the  said  A.  R  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  the  said  deft,  except  as  to  the  said  sum  of  J&— ,&& 

See  other  forms  of  pleas,  plene  administravit  by  executor  of  an  executor,  8  Chit  PL 
944;  of  a  retainer,  to.  946;  judgment  recovered  and  bonds  outstanding,  J6nM7;  plene  , 
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orfmtnttfroett  to  debt  on  bond,  ib.  971 ;  and  the  like  before  noticed  of  bond,  ib. ;  plea 
that  pit  and  deft,  were  both  executors,  ib.,  942-3 ;  avowry  and  cognizance  as  bailiff  of 
an  executor,  under  32  H.  8,  c.  37,  ib.,  1055;  plea  in  bankruptcy  by  executor,  or  judg- 
ment recovered  against  him,  ib.,  1239;  the  like  at  nisiprius,  ib. 

See  other  forms  of  replications  to  plene  administravit  by  an  executor  of  an  executor, 
8  Chit  PI. .  1164 ;  to  plene  administravit  prater  bonds  outstanding,  assets  ultra,  to., 
1165;  that  deft  had  assets  when  he  had  notice  of  writ,  ib.;  that  judgments  against  deft 
were  obtained  by  fraud,  to.,  1166;  that  judgment  was  fraudulently  suffered  for  more 
than  was  due,  ib.9 1167;  that  bond  has  been  paid,  and  is  kept  on  foot  by  fraud,  ib.;  award 
of  venue  where  only  plene  administravit  is  pleaded,  ib.,  1163;  prayer  of  judgments  of 
assets  in  future,  and  general  issue,  ib.,  1168;  the  like  with  award  of  venue,  ib.,  1169; 
rejoinder  that  no  assets  have  come  to  hand  since  issuing  the  writ,  ib.,  1225;  that  judg- 
ments against  deft,  were  fairly  obtained,  ib. 


Evidence  for  Plaintiff. 

The  proof  of  the  cause  of  action  will  be  the  same  as  in  other  cases.  If 
the  deft,  does  not  plead  a  plea  denying  the  debt,  the  same  is  admitted : 
and,  in  such  case,  pit  should  be  prepaxed  merely  to  prove  the  amount  of 
such  debt  But,  in  an  action  of  debt,  in  which  a  specific  sum  is  demanded, 
the  amount  need  not  be  proved:  1  Salk.  296*,  B.  N.  P.  140.  Where  there 
is  no  other  plea  denying  the  cause  of  action,  plene  administravit  admits 
it,  so  does  ne  ungues  executor:  1  Saund.  207,  a.  (n.) 

Evidence  of  Dtfl.'s  being  Executor  or  Administrator.]  Where  the 
deft  pleads  ne  ungues  executor  or  administrator,  the  pit  should  be  pre- 
pared to  prove  the  deft.'s  being  such  executor  or  administrator ;  and,  in 
this  case,  a  notice  should  be  served  on  deft.,  requiring  him  to  produce 
the  probate,  or  letters  of  administration,  which,  if  produced,  will 
•establish  the  issue;  see  ante,  503-4.  On  proof  of  the  service  of  [*512]  • 
this  notice,  secondary  evidence  of  the  deft-'s  being  executor  or 
administrator,  is  admissible ;  and,  in  that  case,  it  must  be  proved  by  the 
statute  book  from  Doctor's  Commons,  in  -which  the  probates  and  admin- 
istrations are  entered,  or  the  original  will  may  be  produced  by  an  officer 
of  the  court,  Davis  v.  Williams,  13  East,  234;  Gordon  v.  Dyson,  1  B. 
&  B.  219;  but,  in  this  case,  the  usual  indorsement, "  that  probate  had  been 
granted  to  the  deft:"  must  be  proved.  The  deft/s  identity  should  be 
established.  To  prove  the  deft's  character  of  executor,  it  will  be,  how- 
ever, sufficient  to  prove  the  deft/s  taking*  possession  of  the  effects  of  the 
deceased,  and  dealing  with  them  in  such  manner  as  to  make  himself  liable 
as  executor  de  son  tort ;  and  this  is  a  question  of  fact  for  the  jury :  Paget t 
v.  Priest,  2  T.  R.  97.  The  most  usual  acts  are,  deft.'s  taking  possession 
of  and  converting  the  assets  to  his  own  use,  5  Co.  336 ;  living  in  the  house, 
and  carrying  on  the  trade  of  the  deceased,  Hooper  v.  Summerset,  1 
Wightw.,  16 ;  paying  the  deceased's  debts  or  legacies  out  of  them;  suing 
for,  receiving,  or  releasing  the  debts  due  to  the  estate ;  seizing  a  specific 
legacy,  without  the  assent  of  the  lawful  executor,  3  Bac.  Ab.  21 ;  entering 
on  a  lease  or  term  for  years,  ib.  £2 ;  or  an  estate,  pour  autre  vie,  Carth. 
166,  which  is  made  assets  by  29  Car.  2,  c.  3 ;  answering  in  the  character 
of  an  executor  to  an  action  brought  against  him,  or  pleading  any  other 
plea  than  ne  ungues  executor :  Toller,  38.  And  evidence  of  slight  acts 
of  intermeddling  will  be  sufficient;  as  merely  taking  part  of  his  property, 
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as  a  bible  or  bedstead,  have  been  held  sufficient :  3  Bac.  Ab.  24.  And,  if 
a  person  be  sent  by  the  ordinary  to  collect  the  effects,  and  he  exceed  his 
authority,  and  sell  any  of  them,  even  such  as  are  perishable,  Oft  Ex.  1 74 ; 
or  if  he  had  the  express  direction  of  the  ordinary  for  such  sale,  the  same 
being  illegal,  he  becomes  an  executor  de  son  tort :  Paget t  v  Priest.  2  T. 
R.  97.  And  where  A.,  the  servant  of  B.,  sold  goods  of  C,  an  intestate, 
both  before  and  after  C.'s  death,  in  consequence  of  orders  given  by  him 
in  his  lifetime,  and  paid  the  money  arising  from  such  sale,  into  the  hands  of 
B.  and  D.,  had  also,  in  the  capacity  of  a  servant,  sold  other  goods  of  the 
intestate,  on  an  action  against  B.  and  D.,  as  executors,  for  a  debt  due  from 
the  deceased,  they  not  having  discharged  themselves  by  payment  of  the 
money  which  they  had  respectively  received,  to  the  rightful  administrator, 
at  the  time  when  the  action  was  commenced,  or  even  when  they  pleaded, 
were  held  liable  as  executors  de  son  tort :  ib.  And,  where  a  creditor  took 
an  absolute  bill  of  sale  of  the  goods  of  the  debtor,  but  agreed  to  leave  them 
in  his  possession  for  a  limited  time,  before  the  expiration  of  which  the 
debtor  died,  and  the  creditor  took  and  sold  the  goods,  he  was  held  liable 
as  executor  de  son  tort :  Edwards  v.  Harben,  2  T.  R.  587.  But  the  per- 
forming offices  of  kindness  and  charity  will  not  render  a  person  liable ; 
such  as  locking  up  the  goods  of  the  deceased,  directing  the  funeral  in  a 
manner  suitable  to  the  estate,  and  out  of  the  effects  of  the  deceased,  making 
an  inventory  of  his  property,  advancing  money  to  pay  his  debts  or  legacies, 
feeding  his  cattle,  repairing  his  houses,  or  providing  necessaries  for  his 
children:  Toller,  40.  % 

Evidence  of  Assets,  on  Plea  o/Plene  Jidministra*ritJ}—On  a  general 
issue  taken  on  this  plea,  pit.  must  prove  assets  existing  when  the  writ  was 
sued  out :  Mara  v.  Quin,  6  T.  R.  5.  On  an  issue  taken,  that  assets  have 
come  into  the  hands  of  the  executor  after  the  suing  out  of  the  writ,  the  pit 
must  prove  that  fact ;  proof  of  assets  coming  to  hand  before  that  time  will 
not  suffice :  ib.  11.  Proof  of  asssets  will  be  sufficiently  established  by  the 
production  of  the  inventory  of  the  personal  estate  of  the  deceased,  delivered 
by  the  executor  into  the  Ecclesiastical  Court :  or  a  copy  of  the  inventory, 
signed  by  the  executor,  may  be  admitted;  B.  N.  P.  140;  Sanderson  v. 
Nicholy  1  Show.  81.  If,  on  production  of  the  inventory,  it  does  not  suffi- 
ciently appear  what  debts  are  sperate  and  what  desperate,  the 
[#513]  deft,  may  be  charged  with  the  whole,  as  prima  facie  *assets, 
though  he  may  prove  any  of  them  desperate:  Smith  v.  Davis, 
B.  N.  P.  140 ;  see,  however,  Giles  v.  Dyson,  1  Stark.  32.  On  plea  of 
plene  administravity  proof  of  an  admission  by  the  executor,  "  that  the 
debt  was  just,  and  should  be  paid  as  soon  as  he  could,"  is  not  evidence  to 
charge  him  with  assets :  Hindsley  v.  Russell,  12  East,  232.  The  payment 
of  interest  on  a  bond  due  from  the  deft's  testator  will  not  be  an  admission 
of  assets,  Cheverly  v.  Brett,  5  T.  R.  8  (a;)  nor  will  a  submission  to  the 
award  of  an  arbitrator  by  the  executor  be  an  admission  df  assets :  Pearson 
v.  Henry,  5  T.  R.  6.  And,  p.  Ld.  Kenyon,  C. J. ;  a  In  many  cases,  an 
executor  or  administrator  is  desirous  of  ascertainiifg  whether  or  not  there 
be  any  foundation  for  the  demand  which  is  made  upon  him,  without  dis- 
puting it  in  an  action ;  and  it  is  frequently  advantageous  to  both  parties,  that 
the  matter  in  dispute  should  be  referred :"  ib.  But  it  will  be  an  admission 
of  assets,  if  the  executor  binds  himself  to  pay  whatever  sum  may  be 
awarded,  and  the  arbitrator  award  a  certain  sum  to  be  paid,  Barry  v. 
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JRush,  1  T.  R.  691,  Wortkington  v.  Barlow,  7  T.  R.  453;  the  one  case 
being  merely  to  ascertain  the  amount  of  the  debt  due  from  the  intestate, 
the  other  agreeing  to  pay  what  an  arbitrator  should  award :  ib.  5  T.  R.  7. 
Where,  however,  an  executor,  on  being  applied  to  for  payment,  referred 
the  creditor  to  a  third  party  for  information  as  to  assets,  and  such  third 
party  admitted  assets,  it  was  held  sufficient  to  charge  the  deft :  Williams 
v.  James,  I  Camp.  364.  If  an  executor  compound  with  {he  creditors,  and 
after,  at  the  suit  of  them,  plead  plene  administravit,  proving  of  the  com- 
position will  be  conclusive  proof  of  assets,  and  the  court  will  not  suffer  him 
to  give  evidence  of  no  assets :  B.  N.  P.  145,  a.  Merely  proving  the  amount 
of  the  stamp  upon  the  probate  is  prima  facie  evidence  of  assets,  to  the 
amount  covered  by  the  stamp :  Foster  v.  Blakelock,  5  B.  &  C.  328 ;  8  D. 
&  R.  48,  s.  c. 

Evidence  in  Action,  suggesting  a  Devastavit']  Where  an  executor 
to  an  action  on  a  bond,  pleads  payment,  omitting  to  plead  plene  adminis- 
travit, and  the  verdict  be  against  him  on  such  plea,  it  will  operate  as  an 
admission  of  assets,  in  an  action  founded  on  the  judgment  suggesting  a 
devastavit,  Erving  v.  Peters,  3  T.  R.  685 ;  or,  if  an  executor  suffer  judg- 
ment by  default,  or  a  judgment  be  given  against  him  on  a  demurrer  to  the 
declaration,  the  effect  will  be  the  sa/ne :  Ramsden  v.  Jackson,  1  Atk.  292 ; 
Rock  v.  Leighton,  1  Salk.  310;  1  Ld.  Raym.  589,  s.  c;  Skelton  v. 
Hawkins,  1  Wils.  259;  Treil  v.  Edwards,  6  Mod.  308;  2  Str.  1075;  1 
Saund.  335. 

[In  debt  on  a  judgment  by  default  against  a  defendant  as  executor,  the 
production  of  the  judgment  and  of  a  testatum  fi.  fa.  upon  which  the 
sheriff  had  returned  nulla  bona  testatoris  and  a  levy  of  costs  de  bonis 
propriis,  was  held  (being  unanswered)  sufficient  evidence  of  a  devastavit. 
Leonard  v.  Simpson,  2  Bing.  N.  C.  176.] 

Evidence  in  Action  against  Executor  de  son  Tort.']  If  an  executor 
de  son  tort  be  sued  by  the  rightful  executor  or  administrator,  he  may,  under 
the  general  issue,  and  in  mitigation  of  damages,  prove  payment  made  by 
himself  in  the  due  course  of  administration;  but,  should  those  payments 
amount  to  the  full  value  of  the  goods  claimed,  the  pit.  is  nevertheless  en- 
titled to  nominal  damages,  Woolley  v.  Clark,  5  B.  &  A.  744;  and  the  lawful 
executor  would,  by  these  means,  be  divested  of  his  right  of  preferring  one 
creditor  to  another  of  equal  rank,  or  giving  himself  the  same  preference ; 
but,  if  there  be  a  failure  of  assets,  such  payment  shall  not  be  allowed  in 
damages:  Toller,  365.  As  to  proof  of  his  being  an  executor  de  son  tort, 
ante,  512.  As  to  joining  the  rightful  executor  or  administrator,  in  an 
action  against  an  executor  de  son  tort,  see  1  Chit  PI.  41 ;  1  M.  &M.  C.  N. 
P.  146. 

Evidence  for  Defendant. 

Evidence  in  Disproqfqf  Deft.'s  being  Executor.]  Deft,  may  prove, 
for  the  purpose  of  rebutting  evidence  of  his  being  executor  de  son  tort, 
that  he  took  possession  of  the  deceased's  goods  under  a  fair  claim  of  right, 
Fleming  v.  Jarratt,  1  Esp.  Rep.  385 ;  or  that  he  acted  under 
the  authority*  of  the  rightful  executor  or  administrator,  Hall  v.  [*514] 
Elliot,  Pea.  Rep.  86 ;  but  this  will  not  constitute  a  defence, 


514  EXECUTORS  AND  ADMINISTEATORS,  ACTIONS  AGAINST. 

unless  the  executor  have  proved  the  will,  or  the  administrator  taken  out 
letters  of  administration:  Cottle  v.  Aldrick,  1  Stark.  37. 

In  Answer  to  Proof  qf  Assets.]  To'rebut  any  prima  facie  evidence  of 
assets  which  the  pit.  may  have  given,  the  deft,  may  prove  that  those 
assets  have  been  exhausted  by  payment,  before  action  brought,  of  other 
debts  of  the  deceased,  of  as  high,  or  of  a  higher  degree,  than  the  plt/s 
debt,  viz.:  1.  Charges  of  funeral,  of  proving  the  will,  or  taking  out  let- 
ters of  administration;  and  deft,  may  retain  money  for  that  purpose,  and 
he  will  be  allowed  it,  though  he  have  not  actually  paid  it:  Gillies  v. 
8mither,2  Stark.  528.  2.  Debts  of  record,  or  by  specialty,  due  to  the 
king.  3.  Debts  under  particular  statutes,  such  as  poor-rates,  &c.  4.  Debts 
of  record/  as  judgments,  statutes,  and  recognizances ;  but  unless  such 
debts  be  docketed  according  to  4  and  5  W.  &  M.  c.  20,  they  are  only 
to  be  classed  as  simple  contract  debts :  Hickey  v.  Hayter,  6  T.  R.  384. 

5.  Debts  by  specialty,  as  bonds,  rent  reserved,  either  by  lease  or  parol. 

6.  Simple  contract  debts,  as  bills,  notes,  money  lent,  goods  sold,  &c: 
Toller,  258,  278. 

These  payments  are  to  be  proved  by  witnesses ;  as  by  the  parties  them- 
selves to  whom  the*  payments  have  been  made,  and  who  can  establish 
the  existence  of  the  debts  due  to  them  as  well  as  the  payments.  Where 
there  were  any  written  securities  of  the  testator,  as  bonds  or  notes,  paid 
by  the  executor  or  administrator,  they  should  be  produced,  and  proved  to 
be  paid  in  the  regular  way;  but  they  must  be  shown  to  be  valid  securi- 
ties, and  entitled  to  preference:  1  Esp.  D.  286.  When  a  bond  paid  by  an 
executor,  has  been  lost  or  destroyed,  and,on /?/eni  administravit  pleaded 
to  another  debt,  he  wants  to  avail  himself  of  the  payment  made  of  it, 
he  must  call  the  subscribing  witnesses  to  that  bond  to  prove  its  former 
existence,  and  then  prove  its  destruction,  in  addition  to  the  proof  of  pay- 
ment of  it :  Gillies  v.  Smither,  2  Stark.,  528 ;  see  ante,  "  Deed." 

Deft,  may  prove  his  retainer  under  a  plea  of  retainer ■,  or  under  a  plea 
of  plene  administravit.  But  he  must  establish  his  own  debt  by  the 
same  evidence  which  would  be  requisite  to  establish  the  demand  as  a 
debt  against  the  testator.  But  he  cannot  retain  for  his  own  debt,  only  as 
against  debts  of  the  •same  degree:  1  Saund.  333,  n.  An  executor  may 
retain  for  payments  which  he  has  made  out  of  his  own  moneys  before 
the  issuing  of  the  writ,  in  discharge  of  debts  of  the  deceased,  of  equal  or 
higher  degree  than  the  plt.'s :  Co.  Lit.  283,  a.;  B.  N.  P.  141.  An  execu- 
tor de  son  tort  is  not  entitled  to  retain,  even  though  the  rightful  executor 
has  consented,  after  action  brought :  Curtis  v.  Palmer  9  3T.R.  587.  To 
rebut  evidence  of  retainer,  the  pit.  may  produce  the  will,  and  show  who 
is  the  rightful  executors :  B.  N.  P.  143.  If  the  deft,  pleads  a  retainer, 
and  also  a  judgment  recovered,  which  together  cover  the  assets,  it  is 
sufficient  for  the  pit.  to  falsify  either  claim :  Campion  v.  Bent  ley  y  1  Esp. 
Rep.  344. 

Where  there  are  outstanding  debts  of  a  higher  nature,  they  must  be 
pleaded,  and  proved  accordingly.  Where  the  deft,  pleads  a  judgment 
obtained  against  him  for  100/.,  and  that  ha  has  not  goods,  except  of  the 
value  of  5/.  and  the  pit  proves  that  he  has  100/.,  yet  he  gains  nothing, 
for  the  substance  of  the  issue  is,  that  the  deft,  has  not  more  than  will 
satisfy  the  judgment :  Hob.  133;  1  Saund.  133,  n.  In  answer  to  proof 
by  the  pit.,  that  the  debt  was  not  a  just  one,  or  that  less  is  due  than  the 
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sum  for  which  the  judgment  was  given,  and  which  is  prima  facie  evi- 
dence of  fraud,  the  deft,  may  show  that  the  judgment  was  entered  for 
more  by  mistake:  Pease  v.  Naylor,  5  T.  R.  802 ;  Sauhd.  50,  n.  Where 
the  deft,  pleaded  a  judgment  recovered,  and  the  pit.  replied  it  was  ob- 
tained and  kept  on  foot  by  fraud,  the  judgment  creditor  was  called  by 
the  deft,  to  prove  that  the  debt  was  a  fair  one  ;  his  testimony  was,  how- 
ever, rejected,  on  the  ground  of  interest :  1  Esp.  Rep.  343.    • 


END  OF  VOLUME  L 


ft. 


m9     M.J"  j*  ■    ■  >»u 


■xw* 


I 


4*  J~ 


_. 


• 
* 

■MIIHIlliMII 

3  U05  Ota  MS5  Q«?" 

• 

STANFORB  UNIVERSITY  LAW  LIBRARY 

• 

• 

* 

* 

1 

- 

1    ■     . 

r 

r 

- 
• 

* 

* 

• 

» '. 

• 

,.4*£tf 


